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See also title : Boebowing. 


Introductory* — ^Tlie majority of local authorities find that an over- 
draft is almost inevitable at some period oi’ periods during the financial 
year. To retain a sulEcient working balance in the bank on revenue 
account to ensure at least a small cash balance during unfavourable 
times will often entail holding a balance at other times which is entirely 
surplus to the needs of the authority, and which, in fact, proves highly 
uneconomical having regard to the rate of interest which the cash 
balance will attract while deposited at the local authority’s bank. 
Similarly it will be found undesirable to hold large cash balances on 
capital account, and the practice of raising a loan for the full amount of 
a loan sanction before the work has been actually commenced is now 
seldom adopted. 

In consequence of the change of opinion in this connection a bank 
overdraft, during some portion of the financial year, is now regarded 
as a normal feature of the financial policy of a local authority. 

Temporary Loans. — Formerly an overdraft was regarded as an 
irregular borrowing by a local authority and the payment of interest 
on an overdraft was illegal (a), but the position was clarified to some 
extent by the Local Authorities (Financial Provisions) Act, 1921 (b), 
which empowered a local authority, with the consent of the Minister of 
Health, to raise a temporary loan by a bank overdraft or otherwise, 
by which funds could be provided to meet current expenses which had 
to be incurred before the revenue from which they were ultimately to be 
defrayed was actually received. Normally such loans weie required 
to be repaid out of the revenue in respect of the financial year in which 
the expenses were incurred, but the M. of H. had power, when satisfied 
that the particular circumstances justified such a course, to extend the 
sanctioned time for repayment to a period not exceeding ten years 
from the date of the borrowing. 

The position was further simplified by sect. 12 of the R. & V.A., 
1925 (c). That section imposed on every local authority the duty 
of making such rates or issuing such precepts as would be sufficient 

(a) See,e,g,,K. v.Recd(I880),i5Q.B.D. 48a; 18 Digest 860, ,9.55^ j A.-G.v.West 
Ham Corpn.. [1910] 2 Cli. 560 ; 13 Digest 366, 993. 

(b) 11 Statutes 1344. 

(c) 14 Statutes 636, 
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to provide for such part of their total estimated expenditure as was to be 
met out of moneys raised by rates (sub-sect. (1)). Sub-sect. (2) provided 
that ‘‘ the treasurer of a local authority may at any time advance to 
the authority any sum which the authority may temporarily require 
and which ; 

(a) they are at that time authorised to raise by loan ; or 

(b) they require for the purpose of defraying expenses pending 

the receipt of rates and revenues receivable by them in respect 
of the period of account in which those expenses are charge- 
able ” ; 

and empowered the authority to pay interest at a reasonable rate 
on any advance so made. Sub-sect. (8) nevertheless provided that any 
loss represented by any such charge for interest, if it arose from failure 
through wilful neglect or default to make or collect such rates, or to 
issue such precepts as were necessary to cover the expenditure of the 
local authority for a financial year, should be deemed to be a loss 
liable to surcharge by the district auditor. 

It will be seen that no sanction of a Government department to any 
advance authorised by sub-sect. (2) of this section w^as required ; also 
that the sub-section did not speciiicaliy authorise a bank overdraft, 
but empowered the treasurer to make advances to the authority. 

As from June 1, 1934, sub-sects. (2) and (8) of sect. 12 of the R. & 
V.A., 1925, are repealed by the L.G.A., 1988, together with sect. 8 
of the Act of 1921, so far as it relates to county councils, borough and 
district councils and parish councils. The repealed provisions are 
replaced by sect. 215 of the L.G.A., 1988 (d), wdiich allows any of the coun- 
cils above mentioned, without the consent of any sanctioning authority, 
to borrow by way of temporary loan or overdraft from a bank or other- 
wise, any sums which they may temporarily require : 

(1) for the purpose of defraying expenses (including the payment 

of sums due by them to meet the expenses of other authorities) 
pending the receipt of revenues (e) receivable by them in respect 
of the period of account in which those expenses are chargeable 
and taken into account in the estimates made for that period ; 

(2) for the purpose of defraying, pending the raising of a loan 

which they have been authorised to raise, expenses intended 
to be defrayed by means of the loan. [2^ 

Financing Capital Expenditure. — While the L.G.A., 1988, has 
cleared the position regarding temporary overdrafts on revenue account 
pending the receipt of rates and revenues, and has also authorised the 
borrowing in this form for capital purposes for which a loan sanction 
has been received, it would seem that a local authority cannot tlius 
finance a revenue scheme for which provision was not included in the 
estimates. Similarly an authority is not entitled to finance by means 
of a bank overdraft, or otherwise, any capital expenditure for which a 
loan sanction has not been obtained. In this latter connection, reference 
may be made to the cases of A.-G. v. Tottenham U.B.C. (/) and A.-G. v. 
West Ham Corpn. (g). In the Tottenham Case the local authority had 

^ (c?) See 26 Statutes 422, It is not quite clear how the provisions of s. 198 
With regard to borrowings by a Parish Council affect the provisions of s. 215. 

(e) Defined in s. 218 as including all rates, exchequer contributions and other 
revenues, w'hether from land or undertakings, or from anv other source. 

(/) (1909), 78 J. P, 437 ; 83 Digest 18, 70, 

ig) [1910] 2 Ch. 560 ; 13 Digest 366, 998. 
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iiiclirred a bank overdraft to cover expenditure on the erection of 
immicipal offices in excess of a loan already sanctioned, in anticipation 
of receiving sanction to a further loan which was subsequently refused, 
and the court held : ' 

(1) That the loan by way of overdraft in respect of unsanctioned 

expenditure was illegal. 

(2) That the council was not entitled to pay interest on money 

borrowed by overdraft or otherwise without proper sanction. 

(3) That the amount of interest already paid was unlawful and 

should be disallowed by the district auditor. 

The court also granted injunctions : 

(1) Restraining the council from repaying tlie illegal loan from 

the rates ; and 

(2) Perpetually restraining them from making any payments of 

interest on money borrowed without sanction, except where 

the payment was authorised by statutory authority. 

In the West Ham Case it was made clear that an authority possessing 
statutory borrowing powers in respect of their electricity undertaking, 
such powers being subject to the authority’s obtaining the sanction of 
the Local Government Board (now the Ministry of Health), was debarred 
from exercising such borrowing powers whether by overdraft or other- 
wise without obtaining the specific sanction of that Board. 

In practice authorities do sometimes spend money in anticipation 
of a loan sanction, and, more frequently, spend in excess of the amount 
sanctioned for capital schemes. It is well to recognise, however, that 
an overdraft for the purpose of financing such expenditure is unlawful, 
and may involve the authority in legal pi'oceedings, or a disallowance 
by the district auditor. Where the accounts are not subject to the 
scrutiny of the district auditor, an overdraft on the part of the council 
is only likely to be questioned in an action brought by a ratepayer or 
by the Attorney-General on the relation of a ratepayer, and such action 
is unlikely unless the operations of the council have been very irregular. 

m 

Raising Money by Issue of Stock.— A local authority frequently 
finds a bank overdraft particularly helpful when the raising of money 
by means of an issue of stock is contemplated, or steps are being taken 
to fund their loan indebtedness. This course is authorised by sect. 215 
of the L.G.A., 1933, in so far as the overdraft or temporary loan does not 
exceed the amount for which unexercised loan sanctions have been 
obtained, and subject to the condition that the loan or overdraft is a 
temporary one. Where money is so borrowed by way of temporary 
loan or overdraft, sub-sect. (2) of sect. 215 provides that for the purposes 
of the provisions of Part IX. of the Act, regulating the repayment of 
loans, the authorised loan is, to the extent of the sum temporarily 
borrowed, to be deemed to have been raised when the temporary 
borrowing took place. This date becomes, therefore, the material date 
for the purpose of calculating the dates for the repayment by instal- 
ments of so much of the loan as is temporarily borrowed, or, if a sinking 
fund is formed, of contributions to the sinking fund. Where the 
temporary loan or overdraft was raised by instalments, it may be neces- 
sary to arrive at an equated date covering a period of weeks or months. 

m 


. 4 ' \ Local G'oyebnment Law and Adbiinistkation , 

Pooling ■ Ot Bmk Acconnte — It is advisable where separate bank 
aecounts aire kept foi' the several funds of the authorityj and particiilarl 3 r 
where capital is kept separate from revenue, that the bank balances 
should be merged for interest purposes. It is invaiiably the case that 
a higher rate of interest is charged on overdrafts than is allowed on credit 
balances, and unless such a pooling scheme is arranged with the banker, 
the effect is that the authority’s own credit balances are utilised in 
advancing money on overdraft to itself, wdth a consequent loss of 
interest, or increased charges. In addition, where pooling does not 
obtain, each fund will require to maintain a working balance, the 
aggregate of which wdil usually exceed substantially the margin neces- 
sary when all are pooled. The pooling of bank accounts will be found 
useful to cover a temporary overdraft on capital account. Thus, where 
a fairly continuous programme of capital expenditure is imdertaken, 
the loans raised or allocated under the terms of the sanction wdl! nor- 
mally lag behind the expenditure, resulting in a more or less contirmoiis 
capital overdraft. Where pooling is adopted, the normal working 
balance in hand on revenue account will usually be sufficient to cover 
this overdraft. 

It is emphasised that under such an arrangement, the separate 
identity of each fund and banking account can be maintained, the 
aggregations taking place merely for the calculation of bank intei^est. 
In effect, of course, the result is, for practical purposes, the pooling of all 
balances. m 

Loxidon.~Sect. 12 (2) of the R. & V.A., 1925 (/i), did not apply 
to the Metropolis, and sect. 215 of the L.G. A., 1933 (i), which Act repealed 
that section and also so far as the rest of the country is concerned 
sect. 8 of the Local Authorities (Financial Provisions) Act, 1921 (k), 
is also inapplicable to the Metropolis. The only power of local 
authorities in the Metropolis to obtain an overdraft is therefore under 
sect. 3 of the Local Authorities (Financial Provisions) Act, 1921 (k), 
as to which, see ante^ p. 1. £6] 


(If ) 14 Statutes 037. 
(t) 20 Statutes 422. 
(/j) li Statutes 1344. 
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6'c’e also titles : Highway Nuisakces ; 

OvEBHEAD Wires. 


This subject is dealt with by the Barbed Wire Act, 1893 (a). The 
scope of the Act is sufficieotly indicated by its long title — “ An Act 
to prevent the use of Barbed Wire for Fences in Roads, Streets, Lanes 
and other Thoroughfares.” The general purpose of the Act is to 
prevent the use of barbed wire on any land adjoining a highway so as 
to be a nuisance to the highway, but the long title of the Act suggests 
that it was not mtended to extend to a field path subject to a public 


(ct) 9 Statutes 200. 
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right of way. “ Barbed wire ” means any ‘‘ wire with spikes or jagged 
projections ’’ ; and the expression “ nuisance to a highway ’’ as applied 
to barbed wire, means barbed wdre w’^hich may probably be injurious 
to persons or animals lawfully using the highway. The local authorities 
entitled to take proceedings under the Act ai*e: county councils, any 
borough council or U.D.C,, any sanitary authority in London, and 
any local authorities having control over highways (sect. 2). In rural 
districts the local authority for the purposes of the Act will now be 
the county council as the highway authority in respect of rural 
districts within the county (6). 

Where there is on any land adjoining a highway within the coiuity or 
district of a local authority a fence made with barbed wire, or in or on 
which barbed wire has been placed, and the barbed wire is a nuisance 
to the highway, the local authority may serve notice (c) in writing upon 
the occupier of the land requiring him within a specified time— not being 
less than one month nor more than six months after the date of the 
notice— to abate the nuisance. If on the expiration of the time stated 
in the notice, the occupier shall have failed to comply therewith, the 
local authority may apply to a court of summary jurisdiction, and the 
court, if satisfied that the wire is a nuisance to the highway, may by 
summary order direct the occupier to abate the nuisance. In the event 
of his failure to comply with the order within a reasonable time, the local 
authority may do whatever may be necessary in execution of the order, 
and recover in a summary manner the expenses thus incurred (sect. 3). 
Where the local authority are the occupiers of the land, proceedings may 
be taken by any ratepayer. The notice in such case is to be served upon 
the clerk to the local authority (sect. 4). 

At common law the general principle is, that a person may recover 
damages for injury suffered in consequence of a barbed-wire fence 
or other structure erected adjoining a highway, where the fence or 
structure is so constructed or placed as to be dangerous to the public (d), 

London*— By sect. 2 of the Act of 1893 the local authorities for the 
purposes of the Act are, in London, the sanitary authorities, that is to 
say, in tlic City, the Common Council {e), and, elsewhere, a metro- 
politan borough council (/). fSJ 


(h) L.G.A., 1929, s. SO (1) ; 10 Statutes 904. 

(c) For form of notice, see 7 Ency. Forms, title “ Highwaj^sf ' p. 205. 

(d) Stewart ^ v. Wri^it (1893), 9 T. L. B., 480 ; *7 Digest 280, 15S. 

(e) Public Health (London) Act, 1891, s. 99 ; 11 Statutes 1080. See also City 
of London Sewers Act, 1897 (60 & 61 Vict. c. cxxxiii). 

(/) London Government Act, 1899, s. 4 ; 11 Statutes 1227. 



1 e ) 


BATH CHAIRS 

PAGE 

Licensing - - - - 6 

Bye-Laws ~ 6 

Mechanically-pkopeleed Bath 
Chaibs ~ - - - - ^ 


See also iitles : Bicycles ; 
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Road Traffic. 


Licensing. — Bath chairs or ‘‘invalid carriages” may be designed 
either to be hand drawn or horse drawn, or to be mechanically propelled. 
A bath chair, however drawn or propelled, used in standing or plying for 
hire in any street in a borough or urban district, is technically a “hackney 
carriage ” within the definition of that expression in sect. 38 of the Town 
Police Clauses Act, 1847 (a), as incorporated with the P.H.A., 1875, 
by sect. 171 thereof (h), and as such requires to be licensed by the local 
authority in the case of boroughs and urban districts, and also in the 
case of rural districts where the rural authority have been invested with 
the powers under that section of an urban authority, by order of the 
Minister of Health under sect. 276 of the P.H.A., 1875 (c). [Oj 

Bye-laws. — The local authority are empowered by sect. 68 of the 
Act of 1847 (d) to make bye-laws for, inter alia^ regulating the conduct of 
the proprietors and drivers of bath chairs plying within their district, 
and determining w^hether such drivers shall w^ear any and what badges, 
and for regulating the hours within which they may exercise their 
calling ; for fixing the stands of bath chairs and the distance to which 
they may be compelled to take passengers ; for fixing the rates or fares, 
as well for time as for distance, to be paid for the bath chair within 
the prescribed distance, and for securing the due publication of such 
fares ; and for securing the safe custody and re-delivery of any property 
accidentally left in bath chairs, and fixing the charges to be made in 
respect thereof. [10]] 

Mechanically-propelled Bath Chairs.— “ Invalid carriages ” are 
defined by the Road Traffic Act, 1930, sect. 2 (1) (g) (e), as mechanically- 
propelled vehicles the weight of which unladen does not exceed five 
hundredweight, and which are specially designed and constructed, 
and not merely adapted, for the use of persons suffering from some 
physical defect or disability, and are used solely for such persons. The 
general law relating to motor vehicles (as well as the law above 

(b) IS Statutes 696. 

(c) See post, title Hackney Carriages ; for s. 276, see IS Statutes 743 , 

(d) 19 Statutes 53. 

(e) 23 Statutes 6(K). 
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summarised) applies to invalid carriages as thus defined (/)j subject 
to the exceptions hereunder set out. 

A person who is sixteen years of age and under seventeen may drive 
an invalid carriage on the road (Road Traffic Act, 1930, sect. 9 (1), (2)) (g). 
Part II. of the Act of 1980, containing provisions relating to third party 
risks arising out of the use of motor vehicles, does not apply to invalid 
carriages (sect. 35 (5)) (h). The maximum speed limit permitted in the 
case of invalid carriages is twenty miles per hour (i), A driving licence 
limited to an invalid carriage may be granted to an applicant if the 
licensing authority are satisfied that he is fit to drive such a carriage, 
notwithstanding the fact that it appears from the declaration required 
to be made by an applicant for a licence to drive a motor vehicle that he 
is suffering from a disease or physical disability which ordinarily would 
preclude the authority from granting him a licence (sect. 5 (2) (a)) (k). 

The overall width of an invalid carriage must not exceed seven 
feet two inches, and every such carriage must be equipped with an 
efficient braking system, the brakes of which act on at least two of the 
wheels of the vehicle, so designed and constructed that the application 
of the brakes shall bring the vehicle to rest within a reasonable distance. 
Further, the vehicle must be equipped with wings or other similar means 
to catch, as far as practicable, mud or water thrown up by rotation of the 
wheels (^). No invalid carriage may draw a trailer (m). The general 
regulations relating to identification marks and their exhibition on 
motor vehicles are modified in the case of invalid carriages (n). 

A form of declaration for a licence and particulars of invalid carriages 
has been prescribed (o). [ll] 

Lighting.— The law relating to the lighting of invalid carriages 
is governed by the Road Transport Lighting Act, 1927 (p), in which 
invalid carriage ’’ is defined in similar terms to the definition which has 
already been quoted (sect. 15). Such vehicles must carry during ‘‘ the 
hours of darkness ” “ a single lamp showing a white light visible to the 
front from a reasonable distance, and a lamp showing to the rear a red 
light visible from a reasonable distance ” (sects. 1 (1) and 5 (1)) (q). 
As to the meaning of the expression ^Vthe hours of darkness,” see title 
Bicycles, at p. 57, jwst It is the duty of any person who causes or 
permits an invalid carriage to be on any road during the houi-s of 
darkness to provide the vehicle with lamps as above described 
(sect. 1 (1)) (g). CllA] 


( / ) See post, titles Motor Licences and Hoad Traffic. 

(g) 23 Statutes 618. 

(h) Ibid,, 637. 

(i) The Motor Vehicles (Variation of Speed Limit) Regulations, No. 2, 1931 
(S.R. & O., 1931, No. 626), amending the Road Traffic Act, 1980, First Schedule, 
para. 1 (2) ; ^34 Statutes 476. 

(k) 23, Statutes 612. 

(!) The Motor Vehicles (Constriction and Use) Regulations, 1931 (S.R. <& O., 
1931, No. 4), Arts. 48— 50; 23 Statutes 721. 

(m) Jhhl,, Art. 83 ; , 23 Statutes 725. 

(n) See the Road Vehicles (Registration and Licensing) Regulations, 1924 
(S.R. & O., 1924, No. 1462), Art, 23 (2), and Fourth Schedule, r. 6, as amended by 
the Regulations of 1930 (S.R. & O., 1980, No. 277). 

(o) Ibid., First Schedule. 

(p) 39 Statutes 100 et See the Road Vehicles Lighting Regulations, 1929 
(S.R. & O., 1929, No. 723), and the Provisional Amendment Regulations of July 28, 
'1933.: 

(g) 19 Statutes 100, 102. 
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Excise Duty— The excise duty payable on mechanically-propelled 
invTilid earriag'es (r) not exceeding five hundi'cdweight in v eight unladen 
is five shillings (f). j [123 

London— The Town Police Clauses Act, 1847, does not apply to 
the Metropolis, but a similar definition of “ hackney carriage ^ to that 
in sect. S8 of that Act is contained in the London Hackney Carriage Act, 
1881, sect. 4 (s), and in the London Hackney Carriages Act, 184.8, 
seet.’2 (i!). Bath chairs coming within the definition of “hackney 
carriage ’’ must therefore be licensed under those Acts. 

Otherwise the provisions relating to bath chairs alreadj' referred to 
apply to London. £183 


(f) Finance Act, 1920, Second Schedule ; 16 Statutes 861. 
(s) 19 Statutes 106. 

{t} 19 Statutes 125. 
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Rights o£ Bathing on the Seashore*— In 1821 it was decided in the 
Court of King’s Bench (one judge out of four dissenting) that there is no 
common law right for the King’s subjects to bathe on the seasiiore 
or to pass over it for that purpose on foot or with horses and carriages (a). 
The existence of a common law right only was raised in the actioiij but 
the court recognised the possibility of establishing a right to bathe on 
the seashore by custom or prescription (h). 

If a mere right to bathe along the shore has been established, by 
custom or prescription, this does not enable the persons availing* them- 
selves of that right to place bathing machines there. Where a piece 
of the shore had been leased by the Crown to a lessee, it was held that 
he had a right to maintain an action against a bathing-machine keeper 
who placed machines there after having obtained a licence from the 


(a) Blundell v. Cattemll (1821), 5 B. & Aid. 268 ; 44 Digest 77, 5S0 ; BHnckman 
y. Matletfy [1904] 2 Ch. 313 ; 44 Digest 78, 691, The correctness of the decision in 
Blundell v. Catierall has been doubted ; see Hall’s “Essay on the Seashore,” 3rd ed. 
(1888), printed in Moore, Law of the Foreshore, p. 833. 

(&) ‘‘ The right is claimed on the pleadings as founded, not on usage or custom, 
but upon the supposed general law only. . . . My opinion, therefore, on this case 
will not affect any right that has been or can be gained by prescription or custom 
either by individuals or by either the permanent or temporary inhabitants of any 
vill, parish or district” (Blundell v. Catierall, supra, per Holroyd, J., at p. 2811, 
and see the dictum of BaylEt, J., at p. 306). In Mace v. PMlcox (18G4), 15 C. B. 
(n. s.) 600 ; 38 Digest 208, 430 ; EhuE, C.J., commenting on the decision in Blundell 
\\ Catierall, said, at p. 612, “ If you can lawfully get to the seashore, vou may law- 
lully bathe there.” 


PAGE 
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local autlioiity which empowered by local Act to license bathing- 
machines , and ma,ke regulations for' their use (c)., p4j 

Profision of Bathing Sheds ■ and Life-savin, g Appliances*— Borougli 
councils, U.D*Cs. and R.D.Gs. 'may provide bathing sheds or other 
conveniences on or at any place wdthin their district which abuts upon 
the sea or a river, with all conveniences and necessary appliances hand 
may charge for the use thereof- This power is, however, only available 
if sect. 92 of the P.H.A, Amendment Act, 1907, has been declared to be 
in force in the borough or district, or in a contributory place in a raral 
district, by an order of the Local Government Board or of the Minister 
of Health (d). 

If a similar order has been made declaring sect. 98 of the same Act 
to be in force, the local authorities above mentioned may provide life- 
saving appliances in any place in their district where they consider that 
such appliances are likely to be of use (^). They may also enforce, by 
bye-laws, the provision of life-saving apparatus by persons providing 
accommodation for public bathing (/). 

Bye-laws. — The councils of boroughs and urban districts are em- 
powered to make bye-laws for the regulation of bathing from any 
parts of the seashore or of the strand of any river within their area which 
are used for public bathing, for the following purposes (g) : 

(1) for fixing the stands of bathing machines on the seashore or 

strand, and the limits within which persons of each sex shall 
be set down for bathing and within wkich persons shall bathe ; 

(2) for preventing any indecent exposure of the persons of the 

bathers; 

(3) for regelating the manner in which the bathing machines shall be 

used, and the charges to be made for the same ; and 

(4) for regulating the distance at which boats or vessels let to hire for 

the purpose of sailing or rowing for pleasure shall be kept from 
persons bathing within the prescribed limits. 

These powers may be exercised by an R.D.C. if they have been 
invested with the relevant powers of an U.D.C. by an order of the 
Local Government Board or of the Minister of Health (h). 

The power to make bye-laws under these provisions, being expressly 
limited to places on the seashore and the strands of rivers, was considered 
by the Local Government Board to be further limited to the regulation 
of public bathing from bathing machines only, by reason of the marginal 
note to sect. 69 of the Town Police Clauses Act, 1847, which reads 
‘‘ Bathing Machines ” (i), though this decision has been criticised. 

(c) Mace v. Philcow (1864), 15 C. B. (n. s.) 600 ; 38 Digest 208, 430, 

(d) P.H.A. Amendment Act, 1907, ss. 3, 13, 92 ; 13 Statutes 911, 915, 946. 

(e) Ibid., ss. 3, 13, 93 ; 13 Statutes 911, 915, 946. The provisions of s. 93 are 
general and are not limited to the safeguarding of the lives of bathers. As to the 
provision of lifeboats, etc., by local authorities to which the provisions of the 
llarbours. Docks and Piers Clauses Act apply, see title Harbours. 

■ (/) See infra. 

(g) Town Police Clauses Act, 1847, s. 69 ; 13 Statutes 604 ; incorporated with 
the F.H.A., 1875, by s. 171 thereof ; 13 Statutes 696. 

(h) P.H.A., 1875, s. 276; 13 Statutes 741. An order under this section is 
unnecessary if an order is made declaring s. 92 of the P.H.A. Amendment Act, 1907, 
to be in force in the district (see post). 

(i) 13 Statutes 604. The wording of the marginal note is altered in The Statutes 
Ke vised. 
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Extended powers to make bye-laws are given to the councils of 
boroughs, urban districts and rural districts by the P.H.A. Amendment 
Actv 1907, which removes the limitations above mentioned, and allows 
any such council to make bye-laws with regard to any public bathing 
whether from bathing machines or not, for any of the purposes mentioned 
in sect. 60 of the Town Police Clauses Act, 1847 (y), and also for the pur- 
pose of regulating the hours of bathing and enforcing the provision and 
maintenance of any life-saving apparatus or other means of protecting 
bathers from danger by persons providing accommodation for public 
bathing (/€)• 

These powers are only available if the sect, has been declared to be 
in force in the borough or district, or in a contributory place in a rural 
district, by an order of the Local Government Board or the Minister of 
Health 

As from June 1, 1984, the provisions with respect to bye-law’-s con- 
tained in the L.G.A., 1988, Part XII., extend to bye-laws made under 
either of the enactments above-mentioned, by reason of sect. 250 (1) 
of that Act, which applies the provisions of that section to bye-laws to 
be made by a local authority by virtue of the P.H.A., 1875 to 1982. 
Sects. 250 — 252 of the L.G.A., 1988, consist of a reproduction with 
amendments of sects. 182— 186 of the P.H.A., 1875 (m), most of which 
are repealed by the Act of 1983. The P.H. (Confirmation of Bye-laws) 
Act, 1884 (n), had provided that bye-laws as to public bathing under 
sect. 60 of the Town Police Clauses Act, 1847, as incorporated with the 
P.H.A., 1875, and some other classes of bye-laws, should be deemed to 
require the confirmation of the Local Government Board (now the 
Minister of Health) and not to require any other confirmation, allowance 
or approval. This Act is not repealed by the L.G.A., 1988, and the 
transfer to the M. of H. of the power of confirmation declared by the 
Act of 1884 to vest in the Local Government Board, is preserved by 
the proviso to sub-sect. (10) of sect. 250 of the L.G.A., 1988. 

In order to facilitate the granting of the approval of the Minister 
of Health to bye-laws made by a local authority, it is desirable that a 
draft of the proposed bye-laws should be sent to the Minister of Health 
for preliminary approval. A form for this purpose is supplied by the 
Ministry on application. The bye-laws should so far as possible follow 
the model form, and any deviations therefrom should be indicated. 

Bye-laws may be made to apply to the regulation of bathing from 
both public and private property^ but the powers given to a local 
authority to make bye-laws for regulating bathing do not authorise 
them to license bathing machines, sheds or tents to be used on private 
property where no right to place such machines or erections has been 
established by custom or prescription, notwithstanding the fact that 
the custom of bathing without machines may have been established in 
such places (o), 

:■ ^ 7 ' 48 Statutes 604. ■ 

(k) IMI.A. Amendment Act, 1907, ss. 13, 92 ; 13 Statutes 915, 946. Before the 
passing of this Act, bye-laws for preventing indecent exposure at places where 
bathing machines were not used were made in some areas under the powers to make 
bj^e-laws for good rule and government which were conferred on boroughs and county 
councils by the Municipal Corpns. Act, 1882, s. 28 ; 10 Statutes 584 ; and the 
L.G.A., 1888, s. 10 ; 10 Statutes 698 ; both of which sections are now repealed and 
re-enacted by the L,G.A., 1933, s. 249. The repeal does not, however, affect the 
validity of existing bye-laws (ibid., s, 307 (1), proviso (i)). 

(/) P.H.A. Amendment Act, 1907, ss, 3, 13 ; 13 Statutes Oil, 915. 

(m.) 13 Statutes 704—706. , (n) 13 Statutes 801 . 

(o) Mace v. PMlcox (1864), 15 C. B. (n. s.) COO ; 38 Digest 208, 430. 
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Local aiithorities should of course, promulgate bye-laws in 
such a way as to encourage or invite the public to encroach upon the 
rights of private owners of foreshore, strands of rivers or other property 
without permission (p). 

Bye-laws prescribing charges to be made by bathing-machine 
proprietors must be limited to charges for the use of machines and 
cannot be made to cover charges for the use of such articles as towels 
or bathing costumes (q). 

Model bye-laws for the regulation of public bathing, accompanied 
by an explanatory memorandum, were issued by the Minister of Health 
in 1929. The model bye-laws are framed under the provisions of both 
of the above-mentioned Acts authorising the making of bye-laws, but 
they relate to public bathing from the seashore and river strands only. 
They do not provide for the compulsory use of bathing machines, tents 
or other erections because in the opinion of the Minister the statutory 
power does not seem apt for the making of a bye-law to that effect, 
nor do they provide for the prevention of mixed bathing, or for regulat- 
ing charges for bathing machines. 

Offences and Penalties. — As to legal proceedings and penalties for 
breach of bye-laws, see the provisions of the P.H.A., 1875, and the 
L.G.A., 1983(?*). 

It is an indictable offence at common law for persons bathing in the 
sea to undress and expose themselves near inhabited houses or near 
to a public way, and proof of a usage or custom so to bathe is no 
defence ( 5 ). 

In relation to water undertakings to which sect. 61 of the Waterworks 
Clauses Act, 1847 (i), applies, a person bathing in a stream, reservoir, 
aqueduct or other waterworks is liable to a penalty, payable to the 
owners of the undertaking, not exceeding £5 (u), [173 

London. — The provisions of the Public Health Acts referred to above 
do not apply to London, nor do any similar provisions seem to have 
been included in any public general Act applying to London. [ISJ 


(p) In Conyngham {Marquess) v. Broadsiairs and St. Peie fs B.JD.C. (1911), Times 
Neivsp., July 22, the plaintiff claimed an injunction to restrain the council from 
exhibiting notices intimating to the public that they had a right to bathe on fore- 
shore belonging to him. The defendants gave an undertaking that they would 
exhibit, with their bye-laws, a notice stating that nothing therein should be deemed 
to authorise any person to batiie on the foreshore in question without the consent 
of, the .owner. 

(g) Parker v. Clegg (1903), 2 L. G. R. 608 ; 38 Digest 208, 432. 

(r) P.H.A., 1875, s. 183 and the relevant portions of Part VII. ; 13 Statutes 705, 

730 ; L.G.A., 1933, ss. 251, 252 ; 26 Statutes 442. See also P.II.A. Ameiidment 
Act, 1907,; s. 0 13 Statutes' 913. : 

(s) Crunden (1809), 2 Camp. 89 ; 15 Digest 747, 8055 ; B. v. Reed (1871), 
12 Cox, C. C. 1 ; 15 Digest 747, 8056. 

, (t) 20 Statutes 206. 

'(u) ■ 20 Statutes 206. , 
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Preliminary Observations. — The law with regard to the establish- 
ment, maintenance and use of public baths and washhouses, diying 
grounds, open bathing places, swimming pools and covered swimming 
baths by local authorities, is contained in a series of Acts of Parliament 
known as the Baths and Washhouses Acts, 1846 — 1925 (a). 

The Acts are adoptive, and are not in force in any district until 
they have been adopted in the prescribed manner (b). The powers con- 
ferred by these statutes comprise the provision of the establishments 
above mentioned, the regulation of the manner in which they are to be 
used, the imposition of charges for their use, and the making of bye- 
laws for their management and regulation. 

The primary object of the legislature as expressed in the preamble 
to the Act of 1846 was to encourage the provision of baths and wash- 
houses and open bathing places in towns and populous districts for the 
health, comfort and welfare of the inhabitants thereof (c). The 

(a) The collective title is given by the P.H.A., 1925, s. 1 (2) ; 13 Statutes 1115. 
The Acts are : the Baths and Washhouses Act, 1846 ; 13 Statutes 519 ; the Baths 
and Washhouses Act, 1847 ; 13 Statutes 598 ; the Baths and Washhouses Act, 
1878 ; 13 Statutes 793 ; the Baths and Washhouses Act, 1882 ; 13 Statutes 797 ; 
the Baths and Washhouses Act, 1896 ; 13 Statutes 873 (applies to London only) ; 
the Baths and Washhouses Act, 1899 ; 13 Statutes 880 (does not apply to London) ; 
and the P.H.A., 1925, Part IX. ; 13 Statutes 1153. The Acts of 1846, 1847 and 1878 
are to be construed and carried into execution as one Act (Baths and Washhouses 
Act, 187B, s. 2) ; 13 Statutes 794. The Baths and Washhouses Act, 1882, is to be 
read a,s one with the Act of 1846 (s. 1) ; 13 Statutes 797. Part IX. of the P.H.A., 
1925, is to be construed as one with the Baths and Washhouses Acts, 1846 to 3 899 
(s. 1 (3)). 

(b) See post, “ Adoption of Acts.’^ 

(c) The scheme of the Act appears to be to give %vashing facilities to persons 

who are not able to provide for themselves places where they may cleanse themselves 
or their clothes ’ ( A. Fulham Corpn., [1921] 1 (!h, 440. per Sargant, J.. at p. 450 ; 
38 Digest 207, ^ 
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enacting part of the statute, however, does not limit the powers thereby 
given to towns and populous places, but extends them to all towns 
and parishes ; nor does the Act limit the use of the accommodation 
to the inhabitants of the town or parish in which it is provided. 

The earlier Acts are antiquated, and many of their provisions are 
out of date and difficult to construe in conjunction with more modern 
legislation, while frequent amendments have rendered the law unneces- 
sarily complicated. [19] 

The expression “ local authority ” is used in Part IX. (Baths and 
Washhouses) of the P.H.A., 1925 (d), to designate any authority having 
power to carry into execution the Baths and Washhouses Acts, and that 
expression is used in the same sense in this article. 

The Towns Improvement Clauses Act, 1847, also contains a group 
of sections relating to baths and washhouses [e] which may be applied 
b}^ special Act if such Act contains a declaration that those sections are 
incorporated therewith (/). 

As the provisions of the Towns Improvement Clauses Act, 1847, arc 
in force only in a few boroughs and districts to which they have been 
applied by local Acts, they are not dealt with in detail in this ai'ticle. 
Tile Act authorises the provision of public baths and washhouses, 
public open bathing places and public drying grounds, but does not 
authorise the provision of covered swimming baths. 

The main difference in principle between the Towns Improvement 
Clauses Act and the Baths and Washhouses Acts is that provision 
can only be made under the former Act for the inhabitants of the dis- 
trict (g), whereas the Baths and Washhouses Acts contain no such 
limitation. 

The Baths and Washhouses Acts are not incorporated with the 
P.H.As. Sect. 10 of the P.H.A., 1875 (A), provides for the adoption 
of the Acts in a borough or urban district by the council acting as the 
urban authority, and, where the Acts are in force, transfers to the council 
all the powers, duties and liabilities of the commissioners or other persons 
acting in the execution of the Acts, Formerly under sect. 5 of the Act 
of 1846 {i) the Acts were to be adopted in a parish not within a borough 
by the vestry of the parish. [20] 

Powers of the Minister of Health. — The exercise of some of the 
fiinetions of local authorities under the earlier Baths and Washhouses 
Acts was subject to the approval of a Secretary of State, the Treasury 
or the Poor Law Commissioners. The powers of tlie Secretary of 
State under the Acts were transferred to the Local Government Board 
in 1871 [j ), and those of the Treasury, so far as they relate to the 
borrowing of money, were transferred to the same Board in 1872 {k), 
the remainder of the Treasury powers being transferred to the Board 
in 1906 (Z). 

{d) See s. 85 (1) ; 13 Statutes 1153. 

{e) Ss. 136—141 ; 13 Statutes 570, 577. 

(/) S. 1 ; 13 Statutes 531. 

(g) S. 136 ; IS Statutes 570. 

{h) 13 Statutes (>30. See “ Borrowing Powers/’ fosi, p. 20. 

{i) 13 Statutes 521. 

ij) Local Government Board Act, 1871, s. 2 and Schedule, Part I. ; 3 Statutes 
390, 301. 

{k) P.H.A., 1872, s. 34, repealed and rc-enaeted,by the PJI,A., 1875, s. 343 axid 
Sched. V., Part III. ; 13 Statutes 765, 781. See also Baths and Washhouses Act, 
1878, s. 9; 13 Statutes 794. 

(1) I.ocal Authorities (Treasury Powers) Act, 1906 ; 10 Statutes 842, 
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The powers of the Poor Law Commissioners were transferred to the 
Poor Law Board in 1847 (m), and from that Board to the Local Govern- 
ment Board in 1871 (mm). , T 4 i 

The powers of the Local Government Board under the Acts were 

in 1919 transferred to the Minister of Health (n). [211] 

Adoption of Acts —The Baths and Washhouses Acts may be adopted 
for any borough or other urban district, or for any rural parish, and if 
adopted, are in force in the whole of the area. The Acts, if adopted, 
must be adopted in their entirety, though the extent to which^ the 
powers so act^uired are exercised, if they are exercised at all, is entirely 

in the discretion of the local authority. [22] 

Boroughs and Urban Districts.— In a borough or urban district the 
Baths and Washhouses Acts may be adopted by the council thereof (o). 
A resolution of the council adopting the Acts is all that is necessary 
for the purpose, and no approval by the Minister of Health or other 
authority is necessary. [23] 

Euml Panslies.~--ln a rural parish the parish meeting has the exclu- 
sive power of adopting the Acts (p). The usual provisions with regard 
to holding parish meetings, now contained in sect. 77 of, and Part 
VL of the Third Schedule to, the L.G.A., 1933 (pp), must be observed. 
Under the proviso to para. 2 (2) of Part VI. of the Third Schedule not 
less than fourteen days’ notice of the meeting must be given, and the 
resolution must be passed by a majority of at least two-thirds of the 
electors voting. If a poll is demanded and taken, a like majority of 
two-thirds of the electors voting is necessary (g). 

The approval by the Minister of Health of the resolution of adoption 
is necessary before the provisions of the Acts come into operation in the 
parish (r). [24] 

Rural Districts, — In a rural district the area of which is co-extensive 
with that of a rural parish, the parish meeting is the authority which 
has power to adopt the Acts, notwithstanding that the R.D.C. act as 
the parish council for the parish {s), [25] 

Execution of Acts. — In a borough the borough council is the authority 
for the execution of the Baths and Washhouses Acts (j5). 

In an urban district, the district council is the authority for the 
execution of the Acts {u). 

(m) Poor Law Board Act, 184T (10 &> 11 Viet. c. cix). 

(mm) Local Government Board Act, 1871, s. 2 and Schedule, Part I. ; 3 Statutes 
■390, 391. , . , 

(n) M. of H. Act, 1919, s. 8 (1) (a), (S), Sched.I. ; 3 Statutes 417, 418, 421; 
S.R.&O., 1919, No. 850. 

(a) Baths and Washhouses Act, 1846, s. 1 ; 13 Statutes 520 ; P.H.A., 1875, 
ss. 6, 10 ; 13 Statutes 628, 630. 

(/j) L.G.A., 1894, s. 7 (1) ; 10 Statutes 779. 

(pp) 26 Statutes 348, 501. 

(g) Baths and Washhouses Act, 1846, s. 5 ; 13 Statutes 521 : L.G.A., 1894, 
s. 7(2); 10 Statutes 779. 

(r) Baths and Washhouses Act, 1846, s. 5, supra. The provision in s, 7 (1) of the 
L.G.A,, 1894, supra, that the parish meeting shall exclusively have the power of 
adoption, does not take away the necessity for the Minister’s approval* 

(s) See “ Execution of Acts,” infra, 

(i) Baths and Washhouses Act, 1846, s. 1 and passim ; 13 Statutes 520 ; P.H.A., 
1875, s. 10 ; 13 Statutes 630. S. 3 of the Baths and Washhouses Act, 1846, which 
provided that in a borough the Act should be carried into execution in accordance 
with the laws relating to municipal corporations, was repealed by the Statute Law 
Kevision Act, 1875 (38 & 39 Viet. c. 66). 

(u) P.H.A., 1875, s. 10 ; 13 Statutes 630. The L.G.A., 1933, s. 307, Sched. XI., 
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In a rural district the Minister of Health may by order confer upon 
the council the functions of an U.D.C. under the Acts (a), but as in 
rural districts the Acts are administered, in general, by parish councils, 
it is unlikely that any such order would be made. 

The parish council of a rural parish is the executive authority (5) 
except where the parish is co-extensive with a rural district and the 
R.B.G. act as the parish council for the parish (a). 

If the Acts should be adopted for a rural parish not having a separate 
parish council, the parish meeting would appoint baths and washhouses 
commissioners, who would be the authority for the execution of the 
Acts, but no instance is known of commissioners of this kind acting for a 
rural parish. The better course would be for an application to be made 
to the county council for an order conferring on the parish meeting 
power to execute the Acts (d). Provision is made in the Baths and 
Washhouses Act, 1846, with regard to resignation of commissioners, 
filling of vacaBcies, meetings and quorum of meetings of commissioners, 
and the keeping of minutes (<?), but as no such commissioners are 
believed to exist, it is considered unnecessary to deal in detail with their 
powers and duties. 

In areas in which the Baths and Washhouses Acts have been adopted, 
the local authorities may concur in appointing a joint committee for 
the execution of their powers thereunder (/). In practice, this course 
will no doubt be preferred to action under sect. 19 of the Act of 1846, 
which enabled the vestries of two or more parishes to combine for the 
execution of the Act. The accounts of a joint committee are subject 
to audit by the district auditor, except in cases where the constituent 
local authorities are councils of boroughs whose general accounts are not 
subject to such audit (g). If the accounts are not subject to district 
audit they are to be audited by the borough auditors of such one of the 
appointing authorities as may be agreed upon (^). £26] 

Acquisition and Disposal of Land. — Councils of boroughs, urban 
districts and parishes may by agi^eement acquire land, including any 
interest in land or any easement or right in, to or over land, either within 
or without their area, by purchase, lease or exchange, for the purposes 
of the Baths and Washhouses Acts (z). 

Councils of boroughs and urban districts may, with the consent of 


Part IV., repeals either wholly or in part ss. 9 to 15, 21, 23, 24, 20 and 31 of the Baths 
and Washhouses Act, 1846, “ except so far as relates to commissioners appointed 
under the Act.” The effect of these conditional repeals would appear to be to limit 
the application of the provisions in question to commissioners for public baths and 
washhouses solely, notwithstanding the fact that in urban districts (other than 
boroughs) where the Baths and Washhouses Acts were in force at the date of the 
passing of the P.II.A., 1875, the powers and duties of the district council are by s. 10 
of that Act expressed to be those exercisable by or attaching to comniissionei*s under 
those. Acts. ■ 

(a) L.G.A., 1933, s. 272 ; 26 Statutes 451. See also s. 43 (3), referred to infra. 

(b) L.G.A., 1894, s. 7 (5), (7) ; 10 Statutes 770. 

(c) L.G.A.,, 1933, s. 43 (3) ; 26 Statutes 327. 

(d) Ibid.^ s, 273. A parish meeting would no doubt experience difliculties in 
executing the Acts, though some provisions tending to facilitate the discharge of 
their functions are contained in s. 47 of the L.G.A., 1033 ; 26 Statutes 328. 

(e) Baths and Washhouses Act, 1846, ss. 7— 11 ; 13 Statutes 522, 

(/) L.G.A., 1033, s. 91 ; 26 Statutes 355. As to powers of joint committees con- 
stituted under this section, see title Joint Boards and Committees. 

(g) L.G.A., 1933, s. 293 (1) ; 26 Statutes 461. 

(h) Ibid.f s. 93 (2) ; ibuL, 356. 

(i) Ibid., ss. 157, 3 67 ; ibid., 391, 398. For definition of the word “ land,” see 
ibid., ss. 176, 805. 
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the Minister of Health; appropriate^ for th^ of the Acts any 

land belonging to them and not required for the purposes for which 
the land was acquired or has since been appropriated (/Av 

The question whether the council of a borough or urban district can 
be authorised to purchase land compulsorily for the purposes of the Acts 
lias had a curious history. Sect. 4 of the Baths and Washhouses Act, 
1847 (1), incorporated with the Acts of 1846 and 1847 the Lands Clauses 
Consolidation Act, 1845, subject to a proviso that the council and coni- 
inissioners respectively should not purchase or take any lands otherwise 
than by agreement, but in this section the words “ council and ” and 
“ respectively ’’ are repealed (except as to London) by the L.G.A., X98S. 

It has already been mentioned that in boroughs and urban 
districts, the powers of baths and washhouses commissioners were 
transferred to the borough council or U.D.C, by sect. 10 of the P.H.A.V 
1875. The definition of “ Sanitary Acts '' in sect. 4 of that Act covered 
the Baths and Washhouses Acts, 1846 and 1847. By sect. 283 of the 
P.H.A., 1875 (m), such councils were authorised to borrow not only 
expenses incurred in the execution of the Act of 1875, but also in the 
execution of the Sanitary Acts, thus bringing loans for public baths, etc,, 
under the P.H.As. Although sects. 175, 176 of the Act of 1875 (r), 
relating to the purchase of lands for the purposes of that Act, contained 
no similar reference to the Sanitary Acts, the Law Officers of the Crown 
advised the Local Government Board some few years after the passage 
of the Act of 1875, that a compulsory purchase of land for public baths 
and washhouses could be authorised by a provisional order made under 
sect. 176 of the Act (o). That sect, is repealed by the L.G.A,, 1938, 
and replaced by sect. 160 of that Act (oo). By sub-sect. (2) of sect. 159 
of the Act, the council of a borough or district may be authorised to 
purchase land compulsorily, for any of the purposes of the P,IT.x4.s., 
1875 to 1982, whether situate within or without their area. It would 
seem, therefore, that the purposes of the Baths and Washhouses Acts 
may still be regarded as purposes of the P.H.As., and a compulsory 
purchase of land may be authorised by a provisional order under sect. 160 
of the Act of 1988, especially in view of the repeal already mentioned, 
in its application to councils, of the restriction in sect. 4 of the Baths 
and Washhouses Act, 1847. 

Compulsory powers to acquire land for the purposes of the Baths 
and Washhouses Acts may be given to a parish council by order of the 
county council approved by the Minister of Health, and if the county 
council refuse to make such an order the Minister of Health may 
do so (p). 

In relation to the acquisition of land by agreement by local 
authorities (other than commissioners), for the purposes of tiieir functions 
under any public general Act, the Lands Clauses Acts are incorporated 
with the L.G.A., 1988, “ except the provisions relating to the acquisition 

rvi b.G.A., lOaS, s. 163 ; 26 Statutes 39G. See title Apphopkiation op Land. 
Hie Baths and Washhouses Act, 1846, s. 24, which authorised a parish council to 
appropriate parish lands within the parish for the purposes of the Acts is repealed 
except as to commissioners by the L.G.A., 1933. 

(0 13 Statutes 599, 

(w) 13 Statutes 722, 

( n ) 13 Statutes 699, 700. 

^ (o) For examples of such a provisional order, see the Willesden Order, 1930, 
printed m the Schedule to the local Act, 20 & 21 Geo. 5, e. civ., and the Leicester 
Order, 1931, printed in the local Act, 21 & 22 Geo. 5, c. xxxvi. 

(oo) 26 Statutes 393. 

( p ) S. 168. See title Compulsoey Pukchase of Land, Compulsory Orders.’’ 
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of .land otherwise than by agreement ” (q ), . '.Sects, , 127 — 132 of the 
Lands Clauses Consolidation Act, 1845 (r), relating to the sale of super- 
fluous land, and sects. 150, 151 of that Act ( 5 ) relating to the deposit 
and inspection of copies of the special Act, are also excepted from 
incorporation .with the Act of 1933. . ■ 

The council of a borough or urban district are also authorised, with 
the consent of the M. of H., to acquire by agreement, whether by way 
of purchase, lease or exchange, land for the purpose of public baths and 
■washhouses, notwithstanding that the land is not immediately required 
for that purpose (t). An}^ such land may be either within or without 
the borough or urban district. 

The general power of letting land conferred on local authorities 
(other than parish councils) and on parish councils by the L.G.A,, 
1033 and also the general power of selling or exchanging land (a), 
will extend to land acquired under the Baths and Washhouses Acts, 
thus supplementing the power of selling baths, washhouses or bathing 
places referred to on p. 26, 

The Commissioners of Crown Lands may sell or lease Crown lands 
for public baths, where this will be for the development, improvement 
or general benefit of the land (5). 

If any land taken by a local authority for baths and washliouses 
is subject to any rentcharge in lieu of tithe, or to any corn rent, or to 
any other money payment charged on the land by virtue of any Act of 
Parliament in lieu of tithes, the tithe or other payment is to be redeemed 
before the land is applied to the purposes for which it is acquired (c)* 

The application for redemption is to be made to the Minister of 
Agriculture and Fisheries as successor to the Tithe Commissioners 
mentioned in the Tithe Act, 1878 (d). 

No penalty is imposed in case of non-compliance with these pro- 
visions, but if no application for redemption is made by the local 
authority, the Minister may order redemption on the application of the 
owner of the tithe rentcharge or other pa 3 Hnent (e), [27 J 

Acquisition of Existing Baths and Washhouses. — ^Baths and wash- 
houses in a borough, district or parish or its immediate neighbourhood, 
whether built belbre or after the passing of the Baths and Washhouses 
Act, 1846, may be purchased or taken on lease by an authority and appro- 
priated for the purposes of the Acts, with such additions and alterations 
as the local authority consider necessary ( f), but in the case of acquisition 
by commissioners the consent of the parish meeting is required (g). 

(q) L.G.A., 19iJ3, s. 176 ; 26 Statutes 403. 

(r) 2 Statutes 1158™~1160. 

(s) Ibid.i 1164. 

(t) L,G.A., 1933, s. 158 ; 26 Statutes 392. 

(u) Ibid., ss. 104, 109 ; ibid., 397, 399, 

{«) Ibid., ss. 105, 170 ; ibid., 397, 400. 

(d) Crown Lands Act, 1927, s. 10 ; 3 Statutes 335. 

(c) Tithe Act, 1878, ss. 1~^3, 5, 6 ; 19 Statutes 552, 553 ; Tltiie llentcbarge Re- 
demption Act, 1885, s. 2 ; 10 Statutes 559 ; Tithe Act, 1918, s. 4 ; 10 Statutes 
575 ; Tifche Act, 1925, s. 19 ; 19 Statutes 591. 

(d) Settled Laud Act, 1882, s. 48 ; Board of Agriculture Act, 1889, s. 2 (1) and 
Sched. 1., Hal t 11. ; 3 Statutes 401, 405 ; Board of Agriculture and i^isheries Act, 
1903 , s. 1 ( 1 ) ; 3 Statutes 408 ; M. of A. Act, 1919, s. l"; 3 Statutes 451. 

(e) Tithe Act, 1925, s, 19 ; 19 Statutes 591, 

(/) Baths and Washhouses Act, 1846, s, 27 ; 13 Statutes 527 ; Baths and 
Washhouses Act, 1882, s. 2 ; 13 Statutes 797. 

ig) Baths and Washhouses Act, 1846, s, 27 ; 13 Statutes 527 ; L.G.A., 1894, 
ss. 7 (3), 19 (4) ; 10 Statutes 779, 790. 
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Tiic trustees of any swell baths and washhouses which may haw 
been provided by private subscidption or otherwise are authorised t< 
sell or to lease them or to make over their management to the loca 
authorityj if the local authority concur, and the baths and washhouse; 
thereupon become subject to the provisions of the Acts as if originally 
built or provided by the local authority and vest in them (h). pSj 

Provision oi Baths, Washhouses, etc.— On the lands purchased 
rented, appropriated or given, buildings may be erected for the purposes 
of public baths and washhouses with or without drying gimmds, anc 
covered swimming baths, or open bathing places may be provided, anc 
any existing buildings on the lands may be adapted for use as baths oi 
washhouses. Any of these may be altered, enlarged or improved as 
occasion requires and furnished and supplied with the requisite fittings 
and conveniences (^). £293 

Contracts.— Commissioners for Public Baths and Washhouses may; 
contract for the building, alteration and repair and furnishing of baths 
and washhouses, open bathing spaces and covered swimming baths, 
and for all other things necessary for their maintenance. The contract 
must specify the several things to be done, the prices, the time foi 
performance and the penalty for non-performance. Contracts oi 
copies thereof must be entered in a book kept for that purpose. In 
the case of a contract above the value of £100, fourteen days’ notice 
must be given by advertisement in a public newspaper of the intention 
to enter into the contract, and of the time and place for the delivery of 
tenders. The commissioners need not accept the lowest tender (fc). 
These requirements will not extend to local authorities outside London, 
because the L.G.A., 1988, repeals sect. 26 of the Baths and Washhouses 
Act, 1846, except so far as it relates to commissioners appointed under 
that Act, but as this repeal is not included in Part V. of the Eleventh 
Schedule to the Act, it does not extend to London. 

Any contract for the purposes of baths and washhouses is, after 
June 1, 1934, entered into by the council of a borough or urban dis- 
trict, or by a parish council, under sect. 266 of the L.G.il., 1988. The 
requirements with which contracts should comply are governed by 
standing orders made by the council (Z), and in the case of contracts 
for the supply of goods or materials, or the execution of works, the 
standing orders must provide for the publication of notice of the 
intention to enter into a contract, and the invitation of tenders, subject 
to such exceptions as may be allowed by the standing orders. A 
person entering into a contract is not, however, bound to inquire whether 
the standing orders have been complied with, and all contracts, if 
otherwise valid, are to have full force and effect, notwithstanding that 
the appropriate standing orders have not been complied with (in). 


(h) Baths and Washhouses Act, 1846, s. 2T ; 13 Statutes 527. 

(i) Ibid,, s. 25 ; Baths and Washhouses Act, 1878, s. 8 ; 13 Statutes 526, 794. 

(/<;) Baths and Washhouses Act, 1846, s. 26 ; 13 Statutes 527. These require- 
ments are, however, wholly or in the main directory and not mandatory, and contracts 
made without Ml compliance with the provisions of s, 26 of the Act of 1846 mav 
nevertheless be enforceable by either party. Cf. Nowell v. Worcesier Corpn, (1854), 
9 Exeh. 457 ; S3 Digest 37, W ; Soothill Upper U.D.C, v. Wakefield E.D.C., [1905] 
2 Ch. 516 ; 33 Digest 37, 199* 

(l) L.G.A., 1933, s. 266 ; '26 Statutes 447. 

(m) i5/d.,s. 200 (2), proviso. 
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latiirc of ' AcconimodatioE and use of Baths, etc.— The nature of the 
accommodation which may be provided in baths and washhouses 
established under the Acts is not exhaustively defined. 

When baths and washhouses have been established they are avail- 
able for general public use and although they may be divided into 
classes with differential charges the Acts do not allow a local authority 
to discriminate between inhabitants of their district and other persons. 

Baths —The baths which may be provided by the local authority 
include ordinary baths and shower baths of cold or warm water, open 
bathing places, and covered swimming baths (n). The Acts do not 
specify the nature of the water to be used, and the baths may be either 
of fresh or salt water. Vapour baths may also be provided (o). 

The inclusion of vapour baths in the Schedule to the Act of 1847 
would appear to indicate that there is nothing to prevent the provision 
or purchase under the Acts of baths in the nature of Turkish batlis, 
if this class of bath be needed in the district. Possibly, however, some 
of the accommodation usually associated with Turkish baths provided 
by private enterprise might not come within the Acts. Medicinal baths 
would appear to be outside the purview of the Acts. 

The local authority may provide, for the convenience of those who 
use the baths, towels, bathing costumes and soap ; and generally, what- 
ever may be fahly regarded as incidental to the proper carrying on 
of any establishment authorised by the legislature, may be provided or 
done. 

Baths of any number of different classes may be proAuded, but the 
number of baths for the labouring classes in any building or buildings 
provided by or under the management of the local authority must in 
all cases be not less than twice the number of baths of any higher class 
or classes in the same building or buildings (^). 

A swimming bath may be closed from the beginning of October to 
the end of April, and Avhile it is so closed the local authority have the 
iTght to use or to let it for such purposes as they may in their absolute 
discretion think proper (q). The discretion so gnmn, however, is subject 
to the following conditions, namely, that if concerts or entertainments 
are provided in the baths by the council or the commissioners them- 
selves (^g), no stage play, or performance in the nature of a variety 
entertainment may be provided, nor shall any cinematograph film be 
sliown unless such film is illustrative of questions of health or disease. 
Further, no scenery or theatrical costumes or scenic or theatrical 
accessories are to be used (r). 

If, however, the bath is let for the public performance of stage 
plays, for public music or for public music and dancing, the appropriate 
licence for such user must be obtained. In like manner, if it is used for 
cinematograph exhibitions a licence for such use must be obtained, or if 
the exhibitions are of an occasional or exceptional character, the 
notice prescribed by the Cinematograph Act, 1909, must be given. 


(n) Baths and Washhouses Act, 1846, s. 25 ; 13 Statutes 526; Baths and Wash- 
houses Act, 1847, s. 7 and Schedule ; 13 Statutes 599, 600 (repealed as from the date 
the local authority authorise a scale of charges under the Act of 1925, by P.H.A., 
1925, ss. 9, 85 (1); 13 Statutes 1118, 1153); Baths and Washhouses Act, 1878, 
ss. 3, 4 ; 13 Statutes 794. 

(o) Act of 1847, supra^ Schedule. 

ip) Baths and Washhouses Act, 1846, s. 36 ; 13 Statutes 530. 

(q) P.H.A., 1925, s. 87 (1) ; 13 Statutes 1154. 

(qq) See now v. JSastbourne Corpn* {WS4>)t 78 Sol. Jo. 192. 

(r) Ss. 56 (1), 87 (1) ; 13 Statutes 1154, 1139. 
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LonclitioiiS attached to any licence and regulations made or imposed 
under sect. 7 (2) of the Cinematograph Act are to apply notwithstanding 
anvtliing contained in bye-laws made by the local authority. The 
local authority are themselves responsible for any breach of conditions 
attached to the grant of a music or dancing licence (s). ptj 

Washhouses.— The provision to be made for washing may include 
all conveniences for washing and drying clothes aiici other articles (t). 
The council or commissioners are not, however, entitled to carry on in 
their washhouses any enterprise which involves the total or partial 
washing of clothes for others, as distinguished from the provision of 
facilities for enabling others to come to the w^ashhouse to wash their 
clothes (u). 

As in the case of baths, different classes of washing-tubs or troughs 
may be provided, but the number for the labouring classes in any w^ash- 
house or washliouses under the management of the same authority 
is to be at least twice the number of any higher class of tub or trough in 
the same washhouse or washhouses (a), [323 

Supply of Water and Gas. — Water, gas and canal companies and 
bodies and persons having the management of water supplies and gas- 
wmks are empowered in their discretion to supply water or gas to public 
baths, washhouses and open bathing places, either wdtlioiit charge or 
on favourable terms (b). 

Borough and district councils may construct and use works for the 
supply of water to their baths and washhouses, even in the district of 
a water company able and willing to give a supply (c). They may 
also supply water from their waterworks to any public baths and wash- 
houses on agreed terms. They have also power to construct such 
works as they think fit for the free supply of water to any public batiis 
and washhouses (d). 

Owners of waterworks to which sect. 37 of the Waterworks Clauses 
Act, 1847 (^), applies, must supply water from any pipe to which a 
fireplug is feed, to baths and washhouses Avhich are established for the 
free use of the inhabitants or paid for out of the general rate levied 

(s) S. 87 (4) ; 13 Statutes 1154 ; Baths and Washhouses Act, 1899, s. 2 ; 13 
Statutes 880 ; Cinematograph Act, 1909, ss. 2, T ; 19 Statutes 352, 354. In the 
area situate outside but within twenty miles of the cities of London and Westminster, 
except such part of that area as lies within the administrative counties of London and 
Sliddlesex, the granting of music and dancing licences is governed by the Home 
Counties (Music and Dancing) Licensing Act, 1926 ; 19 Statutes 363. In the 
administrative county of Middlesex, the Music and Dancing Licences (Middlesex) 
Act, 1894 ; 19 Statutes 349 ; applies. Beyond these areas, in any districts where 
s. 51 of the P.H.A. Amendment Act, 1890 ; 13 'Statutes 843 ; is in operation, licences 
will be granted under the provisions of that section, while in other areas the county 
council arc empowered to grant licences by virtue of s. 2 of the Baths and W asliliouses 
Act, 1899, supra. See title Theatres. 

(/) Baths and W^ashhouses Act, 1847, s. 5, Schedule ; 13 Statutes 599, 600. 

(u) A.-G. V. Fulham Corp«., [1921] 1 Ch. 440 ; 38 Digest 207, 429. Before the 
buiham corporation had established their scheme for w'ashing clothes, ■which gave 
rise to this action, they had provided in their washhouse, wringers, which were started 
and stopped, and only allowed to be worked, by corporation attendants. They had 
also, m addition to ordinary mangles, provided a box mangle worked bv or under the 
direction of a corporation attendant. No objection had been taken to this. 

(a) Baths and Washhouses Act, 1847, s. 5 ; 13 Statutes 509. 

(h) Baths and Washhouses Act, 1846, s. 28 ; 13 Statutes 528. 

Statutes 647 ; Wesl Sutfeu Water Co. v. Chertsey 

Union, [1894] 3 Ch. 513 j 43 Digest 1060, 22. 

(d) P.H.A., 1875, s, 65 ; 13 Statutes 653. 

(c) 20 Statutes 199. 
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wholly (/) within , the limits of their special Act, on terms to be agreed 
or settled by two justices j or if an inspector has been appointed (g) by the 
inspector. 

A parish council may take w^ater from any well, spring or stream 
wdthiii their area if the water can be taken without interfering with 
the rights of other persons, and execute any works necessary for con- 
veying the same to baths, washhouses or open bathing places established 
by them (A). These powers may also be conferred by an order of the 
Minister of Health on the council of a borough or urban district (i). 

In boroughs or districts to which sect. 121 of the Towns Improvement 
Clauses Act, 1847 (k), has by local Act been applied, the council may 
supply public baths and washhouses with water from the public wells 
and other sources of supply mentioned in the section. 

In cases where it is not possible for a local authority to avail them- 
selves of any of the above-mentioned special statutory provisions 
for the acquisition or supply of water or gas for their baths and 
washhouses, they are empowered to contract for the necessary 
supplies (1). 

Officers. — The Commissioners of Public Baths and Washhouses for 
a parish are empowered to appoint and remove at pleasure a clerk 
or other officers and servants for the management and superintendence 
of the baths and washhouses (m). 

In boroughs and urban districts, the power to appoint necessary 
officers and servants, other than a clerk (n), is now vested in the council 
of the area (o). But a general power of appointing such officers as 
may be necessary is not conferred on a parish council by sect. 114 of 
the L.G.A., 1988 (oo), and a parish council will still derive their power of 
appointing the necessary officers and servants at baths and w’’ashhouses 
from sect. 12 of the Baths and Washhouses Act, 1846 (p), partially 
repealed as to the apj^ointment of a clerk, by the Act of 1988. 

In rural parishes the salaries of officers are subject to the approval 
of the parish meeting (^p). 

When a swimming bath is closed as a bath during the winter 
months (q) the local authority may appomt and pay officers and servants 
■ix)r the management and superintendence of the premises when used 
for any purpose other than that of a bath (r). 

If any officer or servant, employed by the council of a borough or 
urban district, is likely to be entrusted with the custody or control of 


(f) Oldham Union y, Oldham Corpn. ('lS54t)i 23 L. T. (o.s.) 245; 43 Digest 1082, 
169 ^ . 

(id Waterworks Clauses Act, 1847, ss. 3, 87 ; 20 Statutes 18S, 199. 

(h) L.G.A,, 1894, s. 8 (1) (e), (i) ; 10 Statutes 780. 

(i) L.G.A., 1933, s. 271. 

(k) 13^ Statutes 571. 

(l) L.G.A., 1933, s. 206. As to powers of limited owners to give or contract to 
supply w^ater, see Limited Owners Reservoirs and Water Supply (Further Facilities) 
A('t, 1877, s. 6 ; 10 Statutes 163 ; Settled Land Act, 1925, s. 54 ; 17 Statutes 891. 

(wi) Baths and Washhouses Act, 1840, s. 12 j 13 Statutes 522. 

(n) The clerk for the purposes of the Acts in a borough is the Town Clerk (Baths 
and Washhouses Act, 1846, s. 2 ; 13 Statutes 520). The powder to appoint a clerk 
specially for the purposes of the Acts has, except in the case of commissioners, and 
in l.ondori, been repealed (L.G.A., 1933, s. 307, Sched. XI., Part IV.). 

(o) L.G.A., 1933, ss. 106, 107 ; 26 Statutes 301. 

( 00 ) Ibid., 367. (p) 13 Statutes 522. 

(pp) L.G.A., 1804, s. 7 (3) ; 10 Statutes 779. 

(r/) See Nature of Accommodation and use of Baths,’* ante, 

(r) F.H'.A., 1025, s. 87 (2) 13 Statutes 1154. 
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mone}?', the council must either require him to give or themselves take 
sufficient security for the faithful execution of Ms office, and for his 
duly accounting for all money or property which may be entrusted 
to him. This requirement is imposed, as from June 1, 1934, by sect. 
119 (1) of the L.G.A., 1938 (rr), and the sub-section also allows this course 
to be taken in the case of any other officer employed by the council. 

Officers and servants of a parish council are in a different position, 
because sect. 119 (1) of the Act of 1933 does not cover parish councils, 
and sub-sect. (3) of the section provides for security being given only 
as respects the treasurer of a parish council. Moreover, the words in 
sect. 23 of the Baths and Washhouses Act, 1846 (^), applying the 
provisions of the Companies Clauses Consolidation Act, 1845, as to the 
accountability of officers (i), are repealed by the L.G.A., 1933, except 
so far as relates to commissioners appointed under the Act of 1846, 
and except as to London. But where an officer or servant, employed 
by a parish council in connection with public baths or washhouses, 
handles money or has the custody of stores, the council would do well 
to require him to give security. If it be desired that he should not bear 
the cost of the premiums, a corresponding increase of his remuneration 
might be awarded by the parish council. 

A bath attendant who performs duties of a kind appropriate to 
servants in a residential establishment is a domestic servant and is not 
an insured person within the meaning of the Unemployment Insurance 
Act, 1920 (t^), notwithstanding the fact that he is employed in a building 
which is not a residential establishment (a). 

As to bye-laws for regulating the conduct of officers and servants, 
and proceedings against them for offences, see “ Bye-laws ” and “ Pro- 
ceedings against Offenders,” post [343 

Bye-laws. — ^A local authority may from time to time make, alter or 
repeal bye-laws : 

(1) Under the Baths and Washhouses Acts, for the management, 
use and regulation of public baths and washhouses, open bath- 
ing places and covered swimming baths, and of the persons 
resorting thereto (b), and for the regulation, management 
and use of a swimming bath when it is closed as a swdmming 
bath during the winter months and used for some other 
authorised purpose (c). 


(rr) 20 Statutes 3G9, 

(s) 13 Statutes 525. 

(Q 2 Statutes 679. 

(u) 20 Statutes 656. 

(a) Holmes v. Lord Advocate, [1924] W. C. & Ins. Rep., 312 (attendant not 
an insured person when duties are to take tickets from bathers, distribute and 
collect towels, clean baths and bathrooms, assist in maintaining order in the batiis, 
clean windows, limewash walls and act as labourer to joiners taking up and putting 
down swimming-bath floors) ; Birmingham Corpn. v. Minister of Labour, re Le% 
(1927), 26 L, G. R. 224 ; 44 Digest 1306, 117. 

(b) Baths and Washhouses Act, 1846, s. 34 ; 13 Statutes 529 ; Baths and Wash- 
houses Act, 1878, s. 3 ; 13 Statutes 794 ; P.H.A., 1925, s. 86 ; 13 Statutes 1154. 
b. 34 of the Baths and Washhouses Act, 1846, as originally enacted, contained pro- 
visions for the compulsory making of bye-laws for the purposes specified in the 
Schedule to that Act, including a provision for securing that men and boys over 
eight years old should bathe separately from women, girls and children. The com- 
pulsory profusions of s. 34 and the Schedule to the Act were repealed by s. 86 of the 
P.H.A., I92 d, thus removing the ban on mixed bathing in public swiinmino’ baths 
and at open bathing places. 

(c) P.HA., 1925, s. 87 (2) ; 13 Statutes 1154. 
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(2) Under the provisions of the Companies Clauses Consolidation 
Act, 1845, incorporated with the Baths and Washhouses Acts, 
for regulating the conduct of officers and servants and for 
providing for the due management of the affairs of the local 
authority in relation to baths and washhouses (d). 

All bye-laws must be made under seal (^?) and are subject to the 
approval of the Minister of Health (/), but they are not subject to the 
provisions as to bye-laws contained in the P.H.A., 1875, or in sect, 250 
of the L.G. A., 1033. ; 

Any person aggrieved by a bye-law may appeal to quarter 
sessions (g). 

The bye-laws may provide for the imposition of penalties for breach 
thereof, not exceeding £5 for any one offence, but they must be framed 
so as to allow of the imposition of part only of the penalty sought to be 
recovered (h), 

A printed copy or abstract of bye-laws relating to baths, open 
bathing places and covered swimming baths must be jDut up in each 
bath room, bathing place or swimming bath, and a copy or abstract of 
bye-laws relating to washhouses must be put up near every washing- 
tub or trough or pair of washing-tubs or troughs {i)» Any person 
pulling down or defacing a board put up for the purpose of publishing 
the bye-laws is liable to forfeit a sum not exceeding £5, and must pay 
for the restoration of the board (k), 

A copy of the bye-laws sealed by the local authority is sufficient 
evidence thereof in all cases of prosecution under the same (Z). 

The model bye-laws for baths and washhouses and open bathing 
places framed by the M. of H. deal with the following matters : 

(1) Management, use and regulation of the public baths. 

(2) Management, use and regulation of the public washhouses. 

(3) Management, use and i^egulation of an open bathing j^laee. 

(4) Determining the duties of the officers and servants of the public 

baths and washhouses. 

(5) Determining the duties of the superintendent of the open 

bathing place. 

When a local authority propose to make bye-laws it is desirable that 
a draft of the bye-laws proposed to be made should be sent to the 
Minister of Health for his preliminary approval. At the same time 
evidence should be furnished to the Minister of the adoption of the Acts 
unless this has been furnished to the Minister or the Local Government 
Board on some previous occasion, in which case a reference to the previous 
evidence will be sufficient. Information should also be supplied as to 


(d) Baths and Washhouses Act, 1846, s. 2B ; 13 Statutes 525; Companies 
Clauses 'Consolidation Act, 1845,- s. 124 ; ,2 -Statutes 682. 

(e) s. 124, and see s. 1 ; 2 Statutes 648, 682. Bye-laws made by a parish 
meeting having the powers of a parish council are to be signed and sealed, at the meet- 
ing, by the presiding chairman and two other electors present at the meeting 
:(L.G.A.,U933, s.',4r-(2); 26'.:Statutes 328)., ■ 

^^<1 Washhouses Act, 1846, s. 34 ; 13 Statutes 520; and see “ Powers 
of Minister of Health,” ante. 

(g) Ibid., s. 30. 

{h) Ibid., s. 34; 13 Statutes 529 ; Coxupanies Clauses Consolidation Act, 184-5, 
ss. 125, 126 ; 2 Statutes 683. Damage to property may also be recovered from 
oifenders {ibid., s. 154). 

(i) Baths and Washhouses Act, 1846, s. 35 ; 13 Statutes 530. 

(k) Companies Clauses Consolidation Act, 1845, s. 140 ; 2 Statutes 687. 

(l) Ibul, s. 127; 2 Statutes 683. 
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when and under what authority the baths and washhouses or bathing 
places were provided or acquired by the local aiithorit}^. j 

Proceedings against Offenders. — ^The provisions of the Companies 
Clauses Consolidation Act, 1845, with respect to the recovery of damages 
not specially provided for, and penalties (m) are incorporated with the 
Baths and Washhouses Acts so far as those provisions are applicable 
and unrepealed, with the substitution of the council or the commissioners 
of public baths and washhouses, for the company and directors. 

The provisions of the Lands Clauses Consolidation Act, 1845, are 
also incorporated with the Acts, including those with respect to the 
recovery of forfeitures, penalties and costs {n)» 

Some of the sections or parts of sections of both of these incorporated 
sets of provisions are repealed by the Summary Jurisdiction Act, 1884, 
which substituted therefor the provisions of the Summary Jurisdiction 
Acts (o). 

Proceedings for the recovery of penalties and forfeitures and damage 
to property are to be taken before two justices, and are not to be 
quashed for want of form, nor removed by certiorari into any of the 
superior courts (p). An offender whose name is not known ma3r, how- 
ever, be seized and detained by an officer of the local authority and dealt 
with by one justice (q). 

No penalty is recoverable unless short particulars of offences and the 
amount of every penalty imposed by the Acts or by bye-la'ws affecting 
persons other than members of the local authority or their officers, 
are kept displayed at the principal office of the local authority and 
at or near the places to which the penalties are applicable or have 
reference (r). 

In areas outside the Metropolitan police district (5), in cases where 

(m) Baths and Washhouses Act, 1846, s. 23 ; 13 Statutes 525 ; Companies 
Clauses Consolidation Act, 1845, ss. 142 — 14T, 150 — 152, 154, 156, 158 — 160 ; 2 
Statutes 686 — 689, 

(n) Baths and Washhouses Act, 1847, s. 4; 13 Statutes 599; Lands Clauses 
Consolidation Act, 1845, ss. 136, 138, 139, 145—148 ; 2 Statutes 1161, 1162, 1163. 
Tiie Lands Clauses Consolidation Act, 1845, s. 1 (2 Statutes 1113), enacts that the 
provisions thereof so far as they are applicable and are not expressly varied or ex- 
cepted, as well as the provisions of every other incorporated Act, shall form part of, 
and be construed together with, the Acts with which it is incorporated. The effect 
of the incorporation of provisions relating to penalties, etc., the same as or similar 
to those contained in the Companies Clauses Consolidation Act, 1845, incorporated 
in the Baths and Washhouses Act, 1846, is by no means clear. Writers of text- 
books dealing with the Baths [and Washhouses Acts make no reference to these 
provisions of the Lands Clauses Consolidation Act, and presumably the opinion is 
tiiat tliey are^ not incorporated. But even if the prowsions of the Comj 3 anles 
Clauses Consolidation Act, 1845, are not impliedly repealed by the Baths and Wash- 
houses Act, 1847, s. 4, supra, similar provisions of the Lands Clauses Consolidation 
Act, 1845, not at variance with the earlier provisions referred to, 'would appear to 
be incorporated, and cumulative, and are here so treated. 

( 0 ) Summary Jurisdiction Act, 1884, ss. 4, 5, and Schedule ; II Statutes 355. 
S, 4 (3) and the Schedule were repealed by Statute Law Revision Act, 189S (61 *& 62 
Viet c. 22). ^ 

ip) Lands Clauses Consolidation Act, 1845, ss, 136, 145 ; 2 Statutes 1161, 1163 ; 
Companies Clauses Consolidation Act, 1845, ss, 142, 147, 154, 158 ; 2 Statutes 686— 
689. 

(q) Companies Clauses Consolidation Act. 1845, s. 156 ; 2 Statutes 688. 

(r) Ibid,, B. 145 ; 2 Statutes 687. ' 

(s) As to the recovery and application of penalties and forfeitures and as to 
appeals against convictions in the metropolitan police district (which extends beyond 
the administrative county of London), see Baths and Washhouses Act, 1847, s. 4 ; 
13 Statutes 599 ; Lands Clauses Consolidation Act, 1845, s. 148 ; 2 Statutes 1163 ; 
and the section of this article entitled London,’’ post. 
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tlie application of a penalty or forfeiture is not otherwise provided for, 
the Justices nia}^ award not more than one-half thereof to the informer {f). 
The remainder is to be paid, in a boimigh oivurban district, to the 
general rate fund {u), and in a rural parish, to the ci'edit of the portion 
of the general rate levied on the parish (a). 

An appeal against a determination of a justice or justices lies to the 
general quarter sessions (6). 

The servants and agents of the council or commissioners may remove 
any person offending against the bye-laws ; and baths, washhouses, 
open bathing places and covered swimming baths are to be deemed to 
be public and open places so as to make offences against decency therein 
criminal offences (c). Persons who have been convicted of disobeying 
the bye-laws or of an offence aga,inst public decency may be refused 
admittance by the officers and servants of the council and commis- 
sioners (d). 

Charges. — local authority may make charges for or in connection 
with the use of any bath, washhouse or bathing place, according to a 
scale fixed by them, which may provide for different sets of charges for 
different classes of baths, washing-tubs or washing-troughs. The scale 
is to be fixed by a resolution passed by the local authority. At least 
one month before the resolution fixing the scale is considered by the 
local authority, the scale must be published in at least one newspaper 
circulating in the area of the authority and in such other manner as they 
may consider necessary (e). Unless and until the scale of charges is 
made in accordance with the above-mentioned provisions of the P.H.A., 
1925 (e), the charges to be made for the use of baths and washhouses are 
governed by any existing bye-laws determining charges and by the pro- 
visions in the Baths and W ashhouses Acts limiting the maximum charges 
which may be made by the local authority (/), 

For the recovery of charges for the use of washhouses, clothes 
])rought to be washed, or other goods or chattels of a person refusing 
to pay the charges, may be detained by the officers having the manage- 
iuent of the washhouse until payment is made. If payment is not made 
within seven days the articles or any of them may be sold and the 
proceeds applied in defraying the unpaid charges and the expenses of 
the detention and sale ; any surplus and any unsold articles are to be 
returned to the owner on demand (g). 

A charge may be made for the admission to a bathing place of non- 


(t) Lands Clauses Consolidation Act, 3845, s. 189 ; 2 Statutes 3 3.62 ; Companies 
Clauses Consolidation Act, 1845, s. 152 ; 2 Statutes 688 ; both sections as amended 
])y the Statute Law Revision Act, 1875 (38 & 39 Viet. c. 66). 

(u) Baths and Washhouses Act, 1846, s. 40; 13 Statutes 533 ; and L.G.A., 3933, 
ss. 385 (1), 187 (i), 188 (1); 26 Statutes 407, 408. 

(a) Baths and Washhouses Act, 1846, s. 40 ; R. V.A., 1925, s. 2 ; 14 Statutes 
618 ; Overseers Order, 1927, Art. 13 (S.R. & O., 1927, No. 55); 14 Statutes 774. 

(b) Lands Clauses Consolidation Act, 1845, ss. 146, 347 ; 2 Statutes 1103 ; 
Companies Clauses Consolidation Act, 1845, ss. 159, 160 ; 2 Statutes 689. See also 
title Appeals to the Couets. 

(c) Baths and Washhouses Act, 1878, s. 10 ; 13 Statutes 794. 

(d) Ibid., s. 11 ; 13 Statutes 795. 

(e) P.H.A., 1925, s. 85 ; 13 Statutes 1153. “ Moritli ” means calendar mouth 
(Interpretation Act, 1889, s. 8 ; 18 Statutes 993). 

(/) Baths and Washhouses Act, 1846, s. 34 ; 13 Statutes 529 ; Baths and Wash- 
houses Act, 1847, s. 7 and Schedule; 13 Statutes 599; Baths and Washhouses 
Act, 1878, ss. 3, 4, 14 and Schedule ; 13 Statutes 794, 795 ; P.H.A., 1925, s. 9 and 
Sched. V. ; 13 Statutes 1118, 1156. 

(g) Baths and Washhouses Act, 1846, s. 38 ; 13 Statutes 530. 
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bathers, but no entertainment duty is payable in respect of such 
charge if nothing similar to an entertainment is provided by the 
authority (ft), 

Income and Expenditure, — ^The-^ income and expenditure of the 
council of a borough or urban district in relation to their baths and 
washhouses undertaking is to be paid into and from the general rate 
fund (i). In the case of a parish council, the expenditure will be de- 
frayed, as part of the expenses of the parish council, from money 
obtained by a precept of the council addressed to the R.D.C. and 
obtained by the levy in the parish of an additional item of the 
general rate under sect. 2 (5) of the R. & V.A., 1925 (ft). Any 
profit on the baths and washhouses undertaking would be applied in 
reduction of the sum required by precept to meet the expenses, under 
other heads, of the parish council. But expenses under the adoptive 
Acts are excluded from the limit of 4d in the £ imposed by sect. 193 (3) 
of the L.G.A., 1933, on the expenses of the parish council (Z), and no 
limit is imposed on their expenditure by the Baths and Washhouses 
Acts, 1846 to 1925 (m), although sect. 16 of the Act of 1846 contemplated 
that the vestry would sanction from time to time the expenditure to 
be charged on the rate (n). Apparently this provision would be satis- 
fied by the parish meeting giving a sanction to expenditure not exceed- 
ing a named sum in any financial year being charged on the rate, the 
sanction to remain in force until it is varied by the parish meeting. [383 

Accounts and Audit.— In boroughs the council must keep distinct 
accounts of their receipts, payments, credits and liabilities, to be called 
‘‘ The Public Baths and Washhouses Account ’" (o). There seems to be 
no corresponding provision directing urban district councils or parish 
councils to keep separate accounts. 

In a borough, the accounts will be subject to audit by the auditors 
who audit the general accounts of the borough council (p). The accounts 
of an urban district council or parish council will, however, be subject 
to audit by a district auditor under sect. 219 of the L.G.A., 1933 (pp), 
who will also under the same section audit the accounts of a metropolitan 
borough council relating to baths and washhouses. For further 
information, see titles Audit and Auditors. [89] 

Sale of Baths and Washhouses, — If any public baths or Avashhouses 
or bathing places are found after they have been established for seven 
years to be unnecessary or too expensive to be kept up, they may be 
sold with the approval of the Minister of Health (g). £403 

Borrov/ing Powers. — ^The Baths and Washhouses Acts gave a general 
power of borrowing, for carrying the Acts into operation, to councils 

(/i) A.-G. V. Southport Corpn., [1934] 1 K. B, 226; Digest Supp. See title 
Entertainments, Provision of. 

(i) L.G.A., 1933, ss. I8o, 188, 194 ; 26 Statutes 407, 408, 412. 

(k) 14 Statutes 620. 

(l) See the definition of ‘‘ the adoptive Acts ” in s. 305 of L.G.A., 1933. 

(w) But in a parish not having a parish council the total expenses of the parish 
meeting, including expenses under the Baths and AVashhouses Acts, are not to 
exceed a rate of eightpence, or such liigher rate as the Minister of Health may allow 
(L.G.A., 1933, s. 103 (5)). 

(n) In rural parishes, the parish meeting is substituted for the vestry by L.G.A. 
1894, s. 7 (3) ; 10 Statutes 779. 

(o) Baths and W'ashhouses Act, 1846, s. 4 ; 13 Statutes 521. 

(p) See L.G.A., 1933, ss. 237 — ^240 ; 26 Statutes 433 — 436. 

(pp) 26 Statutes 424. 

(q) Baths and Washhouses Act, 1840, s. 32 ; 13 Statutes 529. 
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of boroughs, subject to the approval of the Minister of Health,, and a 
power to commissioners of public baths and washhouses, limited to 
borrowing money by waj^ of a mortgage of rates, subject to the sanction 
of the parish meeting and the approval of the Minister of Health, and 
subject further to compliance with the provisions of the Companies 
Clauses Consolidation Act, 1845, sects. 38—55 (r). 

But as explained on p. 16, ante, the councils of boroughs and urban 
districts were authorised by sect. 233 of the P.H.A., 1875 (.s), to borrow 
with the sanction of the Local Government Board, not only for expenses 
incurred in the execution of the Act of 1875, but also in the execution 
of the Sanitary Acts, and as these were defined in sect. 4 of the Act to 
include the Baths and Washhouses Acts, 1846 and 1847, loans for baths 
and washhouses were thus brought within the borrowing power given 
by sect. 233 of the Act of 1875. In practice, all such loans raised by 
borough or urban district councils have been sanctioned under the 
P.H.A., 1875, and the borrowing power given by sect. 21 of the Baths 
and Washhouses Act, 1846, has not been used. 

Similarly a parish council was empowered by sect. 12 of the L.G.A., 
1894 {t), to borrow, with the consent' of the county council and the Local 
Government Board, for any purpose for which they were authorised 
to borrow under any of the adoptive Acts. Parish councils have 
hitherto borrowed for baths and washhouses under this provision. 

Sect. 12 of the L.G.A., 1894, is repealed by the L.G.A., 1933, but 
although sect. 233 of the P.H.A., 1875, is in part repealed, the borrowing 
power in that section is preserved by the Act of 1933. As from June 1, 
1934, when that Act comes into operation, the council of a borough or 
urban district will be authorised by the general provision in sect. 195 (e) 
of the L.G.A., 1933, to borrow, with the consent of the Minister of 
Health, any money which they would be a'uthorised by sect. 233 of the 
P.H.A., 1875, or sect. 21 of the Baths and Washhouses Act, 1846, 
to borrow. But in practice it would not be necessary to resort to 
para, (e) of sect. 195, because almost invariably any loan desired would 
be for the acquisition of land, the erection of a building, or the execution 
of any permanent work, the provision, of plant, or the doing of any other 
thing which the council have power to execute, provide or do, the cost 
of which the Minister would allow to be spread over a term of years. 
These purposes are covered by paras, (a) to (c) of sect. 195 of the Act 
of 1933(^4 

A parish council would also borrow for baths and washhouses under 
sect. 195 of the L.G.A., 1933, but the consent of the county council and 
of the Minister is required by the section. Para, (d) of the sect, allows 
the county council to borrow for the purpose of lending to a parisli 
council any money whieh that council are authorised to borrow, and the 
proviso to sect. 195 dispenses with the consent of the Minister to any 
such borrowing by the county counciL 

One of the objects of Part X, of the L.G.il., 1933, was to apply a 
single code to loans raised by local authorities, and any loan borrowed 
under sect. 195 of the Act will become subject to the provisions of 
Part X. of the iVet. See, further, the title Boeeowing. 

The Public Works Loan Commissioners may make loans to local 


(r) Baths and Washhouses Act, 1846, ss. 21, 2S ; IC Statutes o25 ; Baths and 
W’ashhouses Act, 1878, s. 0 ; 13 Statutes 794. 

(s) 13 Statutes 722. 

(0 10 Statutes 784. 

{ti) 20 Statutes 412. 
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authorities, including commissioners for public baths and wash- 
houses (.r). ': £4l3 ' : 

Lon{loi:L™-Th€ Baths and Washhouses Acts, 1846-1925, exteiid to 
London (a). The Acts have been adopted and baths hiwe been 
established in ail the boroughs, the Finsbury baths being opened 
early in 1931. The City of London Corpn. has not established any baths 

or washhouses. ^ , 

Swdmming instruction is given at certain of the swimniing baths. 
In some cases the borough council engages the instructors and^ charges 
lees, in others it permits the instructors to be present and receive their 
own fees. In the latter case the scale of fees is often fixed by the 
borough conncil. At four establishments, viz., Bermondsey (Grange 
Road and Lower Road), and Shoreditch (Ilaggerston and Hoxton), 
instruction is free to women and girls. In addition to the swimming 
baths provided by the local authorities under the Baths and Wash- 
houses Acts, the L.C.C. maintains three swimming baths for elementary 
school children, but in the main London elementary school children 
attend the ordinary public baths for swimming instruction, and the 
Council pays from Id. to 2d. for each attendance of a scholar. 

There are 73 establishments in all, 65 with private baths, 50 with 
swimming baths, and 49 with washhouses. 

Several institutes, such as the Regent Street Polytechnic, which 
possess swimming baths primarily for the use of their members permit 
the general public to use them. 

In the winter, in most boroughs, the larger swimming baths are used 
as gymnasiums, and are also let for concerts, dances, meetings, and 
social functions generally. 

The Lands Clauses Consolidation Act, 1845, exclusive of the pro- 
visions as to compulsory purchase, are incorporated with the Baths 
and Washhouses Act, 1847, by sect. 4 of that Act, but sect. 60 of the 
L.C.C. (General Powers) Act, 1929 (6), enables a borough council to 
purchase land compulsorily for the purposes of the Baths and Wash- 
liouses Acts, 1846-1925, by means of an order of the council confirmed 
by the M. of H. in accordance with the Third Schedule to that Act. 
Sect. 148 of the Lands Clauses Consolidation Act, 1845 (c), provides 
that every penalty or forfeiture imposed by this or the special Act or 
any Act incorporated therewith, or by any bye-law in pursuance thereof, 
in respect of any offence which sliall take place within the metropolitan 
police district, shall be recovered, enforced, accounted for, and, except 
where the application thereof is otherwise specially provided for, shall 

(x) Public Works Loans Act, 1875, s. 9 and Sched. I. ; 12 Statutes 258, 273 ; 
Baths and Washhouses Act, 1846, s. 22 ; 13 Statutes 525 (as amended by the 
Statute Law Revision Act, 1875 (38 & 39 Vict. c. 66 )) ; Baths and W^ashhouses Act, 
1878, s. 9; 13 Statutes 794 ; P.H.A., 1875, s. 243 ; 13 Statutes 726. The Public 
Works Loans Act, 1842, which is referred to in s. 22 of the Baths and Washhouses 
Act, 1846, was repealed by the Public Works Loans Act, 1875, s. 57 ; 12 Statutes 273 ; 
but by s. 55 of the same Act, 12 Statutes 272, it is provided that a reference in any 
Act to an enactment thereby repealed or to the commissioners for the execution of 
any Act thereby repealed shall be deemed to refer to the corresponding enactments 
in the Public Works Loans Act, 1875, and to the Public Works Loan Commissioners 
under that Act. See title Public _Wokks Loans Acts. S. 36 of the Act of 1846, 
and s. 5 of the Act of 1847, prescribing the proportion of accommodation for the 
labouring classes by s. 62 of the L.C.C* (General Powers) Act, 1930 ; 23 Statutes 
367 ; no longer have effect with regard to metropolitan boroughs. 

(а) As to their adoption in London and abolitions of commissioners, see Vol. I., 

p. 115. "■ ■ ' ' ' ' ■ ■ ■ 

(б) 11 Statutes 1425. 


(c) 2 Statutes 1 108. 
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be paid to the receiver of the metropolitan police district and shall be 
applied in the same manner as penalties or forfeitures, other than 
fines upon drunken persons, or upon constables for misconduct, or for 
assaults upon police constables, are directed to be recovered, enforcecb 
accounted for, paid and applied by the Metropolitan Police Courts Act, 
18-39. £423 
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The Custom of Perambulation or Beating the Bounds. — ^The custom 
of perambulating the boundaries of parishes, often called “ beating the 
bounds,’’ is extremely ancient ; so ancient, indeed, that its origin is 
unknown. It was formerly conducted every year upon some day in 
Rogation week, often upon Ascension Day itself ; and before the Refor- 
mation it partook largely of the nature of a religious procession. It is 
still practised in Rogation week in some places, where the boj^-s of the 
})arish are conducted round the boundary, and strike the boundary 
stones with willow wands. The object of taking boys is, of course, that 
witnesses to the perambulation may survive as long as possible. 
Minute accounts of perambulations in the nineteenth century are to be 
found in the reports of certain cases {a). 

The custom does not justify assaults, such as bouncing unwilling 
persons on boundary stones or whipping children, to perpetuate testi- 
mony. 

It would seem that a perambulation cannot lawfully be made 
except in Rogation w^eek ; and the expenses are not pa^^^able out of 
the rates if it is made more than once in three years, vide infra. []4B3 

Passage of Perambulations over Private Property. — Parishioners 
in the course of a perambulation may go over any man’s land so far 
as is necessary for their purpose, and may abate all nuisances in their 
way ; for instance, they may break down gates or other barriers which 
obstruct them in going along the boundary. This right is based not 
upon prescription, but upon a common usage or custom wdthin the 
parish ; in other words, it is not a pei^sonal right vested in any one or 
more parishioners, but a local custom. This distinction is largely a 
question of pleading ; but persons making a perambulation must be 

(a) Taylor v. Devey (1837), 7 Ad. & El. 409 ; 7 Digest 321, 418 ; Ipmich Dock 
Commissioners v. SL Peters Ipswich Overseers (186^), 7 B. & S. 310 ; 33 Digest 29, 141. 
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prepared to prove that, in doing so, they are going along a line which 
it has been the immemorial custom in the parish to follow on such 
occasions. These principles are laid down in Goodday (or Goodway) v. 
Michcll (b) ; and were followed in Taylor v. Devey (c). But in the latter 
case it was held that an alleged custom for the perambulators to go 
through a particular house which was not upon the boundary line nor 
in manner wanted in the course of the perambulation was bad in 
law. The persons performing the perambulation must therefore be 
careful to keep to a line, which is not only the customary line, but is also 
a line necessary in order that they may follow as closely as is physically 
possible the boundary of the parish. 

Both these cases were actions of trespass against the persons who 
performed the perambulation, and it was held in Taylor v. Devey 
that entries in the parish books to show that perambulations had 
taken a particular line were not evidence upon the issue that had 
there to be tried. Evidence of a custom to perambulate the boundaries 
of a parish is not sufficient to support an alleged right to perambulate 
the boundaries of a liberty, though the liberty is for some purposes 
a part of the parish (d). [443 

Expenses of Perambulations. — In two early cases it wsls held that 
the persons performing a perambulation could not sue the occupiers 
of particular farms for refreshments, although it might have been 
usual for these to be provided at the farms (e). 

All expenses properly incurred by the officers of the parish on the 
perambulation of the parish, and in setting up and keeping in proper 
repair the boundary stones of the parish, are to be paid and allowed 
to the officers out of the poor rates of the parish, “ provided that such 
perambulations do not arise more than once in every three years ” (/), 
The powers and duties which the overseers had in the matter have been 
transferred to the rating authority, and their expenses are chargeable 
to the account of the parish in respect of which they were incurred (g). 

It is submitted that a reasonable charge for refreshments to persons 
actuali}^ and necessarily engaged in the perambulation of a large parish 
would be included among the proper expenses ’’ of a perambulation ; 
but not ill any case payments for banners, music or ringers or for a 
diimer given after the close of the perambulation. |[45]| 

Effect of Evidence of Perambulations.—Where the boundaries of a 
parish arc in issue, accounts of perambulations are admissible as evidence 
of reputation : per Blackbuen, J., in Ipswich Dock Commissioners v. 
St Peter, Ipswich Overseers (h). In that case, however, the production 
of these accounts was not objected to. But more weight was attached 
to the evidence of payment of parochial rates in a place outside the 
perambulated boundaries, as being “ acts wdiich raise a question of 
money value,’’ than to the evidence of reputation from perambula- 
tions (i) ; and that place was held to be within the parish. The Ipswich 

(b) ( 1595 ), Cro. Eliz. 441 ; T Digest 321, 41S. 

(€) See note (a). 

(d) Grant v, Kearney (1823), 12 Price, TVS ; T Digest 321, iU, 

{e) Reynolds' Case, also called Churchwardens of Ufrington (lQW), 1 Roil. Rep. 259 : 

3 9 Digest 575, j ^ k i 

(/) Poor Law Amendment Act, 1844, s. 60 ; 14 Statutes 510. 

(g) Overseers’ Order (S.R, & O., 1927, No. 55), Arts. 5 (3), 13, 16 (2) ; 14 Statutes 
772 — 775. 

(A) (1866), 7 B. & S. 310, at p. 333 ; 33 Digest 29, Ul. 

(0 Ibid., at p. 340. 
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Case purported to iollow McCannon v. Sinclair (k) ; but in McCannori's 
Case, there was admittedly no evidence of any acts or authority exer- 
cised by the parish outside the perambulated boundary, and it is not 
easy to understand the ratio decidendi. In both these cases the parish 
abutted on a tidal navigable river, and the question was whether the 
parish extended to the middle of the river ; the perambulations had 
kept (as closely as it was possible to go on foot) to the bank of the 
river ; but, nevertheless, the question in each case was answered in 
the affirmative. McCannorCs Case, and especially the Ipswich Case, 
are still useful as showing that evidence of perambulations, while 
admissible, is by no means conclusive. 

It should be noted that if it had been decided that the parish 
boundary coincided with low- water mark, and that the stream was in 
another parish, the boundary would not have been altered by sect. 2T 
of the Poor Law Amendment Act, 1868 (/), under which the banks of 
every river to the middle of the stream, were annexed to the parishes 
which they respectively adjoined, because that section only applied 
to an area not included on December 25, 1868, within the boundaries 
of a parish. 

It may be noted that in the Ipswich Case, the evidence admitted 
consisted of documents (including unsigned entries in disbursement 
books) which were produced from proper custody, namely, the parish 
chest. Documents in possession of an incumbent who had received 
them from the representatives of his predecessor as papers belonging 
to the parish were held to be produced from proper custody (m). 

For further information upon the whole subject, the reader may 
consult Burn’s Ecclesiastical Law, Vol. 8, pp. 75, 111 ; Viner’s Abridge- 
ment, sub. tit. “ Perambulation.” 

See also as to the ascertainment, defining, adjusting, and fixing 
of parish boundaries, Vol. I., pp. 405, 406, and the title Parish. [46] 

London. — An illustration of the effect of evidence of perambulation 
in London is to be found in the case of Buirell v. Nicholson {n), in which 
the boundaries of a parisli were jirovcd by the evidence of a number of 
old men who, wdien charity boys, had gone the perambulation of the 
bounds, and had been wffiipped at the marks as an aid to memory. [47] 


(k) (1859), 2 E, & E. 58 ; 88 Digest 479, 379. 

{1) 10 Statutes 558, 559 ; repealed, except as to London, by the L.G.A., 1988. 
The corresponding provision in s. 144 of that Act deals only" with accretions and the 
seashore, not with the banks of rivers, because s. 27 of tlie Act of 1868 w"Ould have 
settled the boundary in these cases. 

{m) Earl v. Lewis (1801), 4 Esp. 1, N. P. ; 7 Digest 318, 380, 

{n) (1838), 1 My. & K. OSO ; 7 Digest 828, 132, 
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Scope of Asticle 

Local administration is concerned with begging in two A\'ays ; 
(1) Reports under the P.H.A., 1875, of beggars resorting to common 
lodging-houses ; (2) Use of persons under 16 for begging and the 
care and protection of them w'hen found begging (Children and Young 
Persons Act, 1933). Begging and procuring or encouraging children 
to beg are offences, dealt with by the police, under the Vagrancy Act, 
1824. [48] 

P.H.A., 1875 

Beggars Resorting to Common Lodging-liouses.— The keeper of 
a common lodging-house in which beggars or vagrants are received to 
lodge must, from time to time, if required in miting by the local 
authority, report to them, or to such person as they may direct, every 
person who resorted to such house during the preceding day or night, 
and for that purpose schedules shall be furnished by the local authority 
to the person so ordered to report, which schedules he must fill up with 
the information required and transmit to the local authority {a), A 
keeper who fails to make a report, after being furnished with such 
schedules, of the persons resorting to his lodging-house is liable to a 
penalty not exceeding £5, and in the case of a continuing offence to 
a further penalty not exceeding 40^. for every day during which the 
offence continues (5). [49] 

Children and Young Persons Act, 1933 

Use oi Persons under 16 for Begging, — Any person who causes 
or procures any cluld (i,e. a person under the age of 14 years (c)) or young 
person mider the age of 16 years or, having the custody, cliarge or 


(a) P.H.A., 1875, s. 88 ; 13 Statutes 659. For a fomi of notice to report, see 
12 Lney, Forms, title ‘‘Public Health,” p. 149. 

(b) S. 86 ; 13 Statutes 659. 

(c) Children and Young Persons Act, 1933, s. 107 (1) ; 20 Statutes 239. 
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care of such a child or young person, allows him to be in any street, 
premises, or place for the purpose of begging or receiving alms, or of 
inducing the giving of alms (whether or not there is any pretence of 
singing, playing, performing, offering anything for sale or otherwise), 
is liable on summary conviction to a fine not exceeding £25, or alter- 
natively, or in default of payment of such a fine, or in addition thereto, 
to imprisonment not exceeding three months. If it is proved that the 
child or young person was in any such street, etc., for any such purpose 
and the person having the custody, etc., of him allowed him to be in the 
street, etc., that person shall be presumed to have allowed him to be 
in the street, etc., for that purpose. If any person while smging, 
playing, performing or offering anything for sale in a street or public 
place has with him a child who has been lent or hired out to him, the 
child is to be deemed to be there for the purpose of inducing the giving 
of alms (d), Street ’’ includes any highway and any public bridge, 
road, lane, footway, square, court, alley or passage whether a thorough- 
fare or not, and public place ” includes any public park, garden, sea 
beach or railway station and any ground to which the public for the 
time being have or are permitted to have access whether on payment 
or otherwise (^). A local authority or a poor law authority may in- 
stitute proceedings for any offence under the above provisions (/). 

im 

Care and Protection of Children found Begging, — Any local authority, 
constable or authorised person having reasonable grounds for believing 
that a child or young person under the age of 17 (g) is in need of care 
or protection may bring him before a juvenile court, and it is their duty 
to bring before a juvenile court any child or young person under 17 
residing or found in their district who appears to them to be in such 
need, unless they are satisfied that the taking of proceedings is undesir- 
able in his interests, or that proceedings are about to be taken by some 
other person (h), 

A child or young person is in need of care or protection who, having 
no parent or guardian, or a parent or guardian unfit to exercise care 
and guardianship, or not exercising proper care and guardianship, is 
either fixliing into bad associations, or exposed to moral danger, or 
beyond control (?'). The fact that a child or young person is found beg- 
ging or receiving alms (wiicther or not there is any pretence of singing, 
playing or offering anything for sale), or is found loitering for the pur- 
pose is to be evidence that he is exposed to moral danger (k). 

If the court is satisfied that any person brought before them by a 
local authority is a child or ^mung person in need of care or protection, 
they may either order him to be sent to an approved school, or commit 
him to the care of any fit person (including the local authority) (Z), 
whether a relative or not, who is willing to undertake the care of him ; 
or order his parent or guardian to enter into a recognisance to exercise 
proper care and guardianship ; or without making any other order or 
in addition to committing him to the care of a fit person or ordering his 


(d) S. 4 ; 20 Statutes 174, 

(e) S. 107 (1) ; ibid., 239, 
(/) S. 98; ibid.,2B4^. 

(g) S. 107 (1) ; ibid., 239, 
(k) S. 62 (2) ; ibid., 208. 

(0 S. 61 (1) (a) ; ibid., 207 
(k) S. 61 (2) ; ibid., 208. 

(0 S. 76 (1) ; ibid., 216. 

L.G.L. II.— -3 
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parent or guardian to enter into a recognisance, may put him under 
probation (m). £513 

Local Authorities* — ^As respects children the local education authority 
for elementary education are the local authority, and as respects 
other persons the councils of counties and county boroughs. A county 
council jnay arrange with the councils of boroughs or urban districts, 
which are local education authorities for elementary education, for the 
exercise and performance within their area of such of the powers and 
duties of; the county council under the Act and on such terms as to pay- 
ment and otherwise as may be agreed (n), £523 

Vagrancy Act, 1824 

Children Procured or Encouraged to Beg.— Every person wandering 
abroad, or placing himself or herself in any public place, street, highway, 
court or passage, to beg or gather alms, or causing or procuring or 
encouraging any child or children so to do is to be deemed an idle or 
disorderly person (o). An offender is punishable on commitment by 
one justice with hard labour for not exceeding 14 days, or by two justices 
in a petty sessional court for not exceeding one calendar month (p). 
A fine not exceeding £5 may be imposed instead of imprisonment (q). 
On second conviction the offender is to be deemed a rogue and vagabond 
for which the maximum punishment of a calendar month is increased 
to three calendar months and the maximum fine to £25 (r). A person 
who has been adjudged to be and duly convicted as a rogue or vagabond 
is, on a further conviction, to be committed with or without hard 
labour ( 5 ) to the next general or quarter sessions, and sessions can order 
further imprisonment with hard labour for not exceeding one year, and 
that a male offender be whipped (i). £533 

■London 

Sect. 83 of the P.H.A., 1875, as to beggars resorting to common 
lodging-houses, is a reproduction of sect. 8 of the Common Lodging 
Houses Act, 1853 (u), which is still in force in the Metropolis. The 
last-mentioned Act was repealed except as to the metropolitan police 
district by the P.H.A*, 1875, and except as to the administrative 
county of London by the Statute Law Revision Act, 1892. 

The law under the Vagrancy Act, 1824, and the Children and 
Young Persons Act, 1933, applies equally to London. £543 


(m) S, 02 (1) ; 26 Statutes 208. 

(n) S. 90 (1), (2) ; ibid., 282. 

( 0 ) Vagrancy Act, 1824, s. 3 ; 12 Statutes 913. 

(p) Ibid.i s. 3 ; 12 Statutes 913; Summary Jurisdiction Act, 1879, s, 20; 11 
Statutes 331. 


(q) Ibid,, s. 4 ; 11 Statutes 323. 

(r) Vagrancy Act, 1824, s. 4 ; 12 Statutes 915 ; Smumary Jurisdiction Act, 
18T9, ss. 4, 20 (7) ; 11 Statutes 323, 331, 

(s) Summary Jurisdiction Act, 1879, s. 4 ; 11 Statutes 323. 

(0 Vagrancy Act, 1824, s. 10 ; 12 Statutes 919. 

{u) 11 Statutes 886. 
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Outgrowths; 

Inirodnction. — The ivord ‘‘ betterment,” in its ordinary sense 
denoting improvement, has acquired a special and technical meaning 
in relation to land, the value of which is increased as a consequence of 
the carrying into effect on other land of a scheme sanctioned by Parlia- 
ment. £553 

The principle of betterment has been defined as being “ that persons 
benefited by public expenditure should contribute to such expenditure 
to the extent of the increased value of their property, and this not only 
if the improvement effected by the public authority was carried out for 
the purpose of conferring a benefit on such property, but also if the 
resulting benefit was purely accidental, the expenditure having been 
undertaken for a totally different purpose ” (a). 

This definition is not entirely satisfactory. In practice the con- 
tribution does not, in many cases, represent the full extent of the 
increased value ; in some cases the total contributions are limited to 
the cost of the works of improvement, and the principle has been 
applied not only to works executed by a public authority, but to works 
of statutory undertakers other than public authorities. 


(a) Palgrave, Dictionary of Political Economy, s.v. Betterment.” 
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The Royal Commission on the Housing of the Working Classes in 
their first report presented in 1885 defined betterment, for the purposes 
of tliat report, as “ the principle that rates should be levied in a higher 
nieasurc upon the property which derives a distinct and direct advantage 
from an improvement instead of upon the community genei ally, who 
have only the advantage of the general amelioration of the health oi the 
district. 

This definition also is open to objection for the reason that a better- 
ment charge need not be a payment in the nature of a rate. 

N^o provision is made in the Lands Clauses Consolidation Act, 
1815, for the application of the principle of set-off, and an attempt in 
1868 to secure a recognition by the courts of that principle, on an 
assessment of compensation for injurious affection, was unsuccessful (5). 

Nor can the compensation for the land taken be reduced by setting 
off the increase in value of adjacent land of the same owner consequent 
on the execution of the undertaking for which the purchase is 

made (c), , _ . 

Local Acts, incorporating the Lands Clauses Consolidation Act, 
1845, do not necessarily enable land beyond the limits of the land 
actually required for a public improvement to be acquired with the 
object of obtaining recoupment, even though the additional land is 
shown in the deposited plans and described in the book of reference (d). 
Whether such a restriction applies in particular cases depends on the 
wording of the local Act in question (^). [563 

In 1894 a Select Committee of the House of Lords, appointed to 
consider and report upon the subject of betterment in relation to im- 
provements sanctioned by Parliament and effected by the expenditure 
of public funds, defined the principle of betterment as being : That 
persons whose property has clearly been increased in market value 
by an improvement effected by local authorities should specially con- 
tnbute to the cost of the improvement,” though Lord Halsbury, the 
Chairman of the Select Committee, on the consideration of the Report 
the House on July 19, 1894, said that he did not consider that this 
definition was intended to be exhaustive. . 1^73 _ _ _ _ 

It is apparent, from the definitions above cited, that there is no 
general consensus of opinion as to the exact meaning of the term 
betterment.” Moreover, the term has been used in recent years in a 
wider sense to include provision for the recoupment of the cost of an 
improvement by a purchase of adjoining land, or for setting off an 
enhancement in the value of land remaining in the hands of an owner, 
where part only of his land has been taken, in reduction of the price of 
the land taken for the improvement. [583 


(6) Senior v. Metropolitan Rail, Co, (18G3), 32 L. J. Ex. 225 ; II Digest 14T, 
M5, “ If an individual has a portion of his land taken, he is entitled to be 
paid for it. This is the first time such a question of set-off was ever mooted ” 
{pet Wilde, B., at p. 230). See also Eagle v. Charing Cross Rail. Co. (1867), 
L. R. 2 C. P. 638 ; 11 Digest 144, 286 ; South Eastern Rail, Co, v. L.C.C., [1915] 
2Ch.252; 11 Digest 124, 

(c) Galloway v. London Corpn, (1866), L. R. 1 H. L. 34 ; 11 Digest 117, 109 ; 
Quinton v. Bristol Corpn, (1874), L. R. 17 Eq. 524 ; 11 Digest 117, 110 . 

{d) Donaldson v. South Shields Corpn. (1899), 68 L. J. Ch. 162 ; 11 Digest 119, 
125 . The local authority must purchase land not required for their undertaking 
if it comes within the provisions of s. 92 of the Lands Clauses Consolidation Act, 
1845 ; 2 Statutes 1145 ; and if the application of that section has not been excepted 
by the local Act. 

{e) South Eastern Rail, Co. v. L.C.C., [1015] 2 Ch. 252 ; 11 Digest 124, ISG. 
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For tlie purposes of this article, betterment will be taken to include 
provisions contained in an Act of Parliament or enacted by subordinate 
legislation for any of the following purposes : 

BeUermmt or Improvement Charge,— Ihe leYj by a local authority 
of a contribution specially estimated and assessed from ownex’S 
of property which is increased in value as a direct result of im- 
provements made by that authority, whether the contiibution 
is to be applied specifically to a reduction of the cost of the im- 
provement in respect of which it is levied, or not. £59 J 

Set-off.— In cases where pai't only of an owner’s land is taken by a 
local authoi'ity, company or person for the purpose of works 
which enhance the value of the remaining land, or where land is 
ill some respects injuxiously affected and in other respects improved 
in value as a result of the execution of the works — the set-off of 
the estimated value of the benefits so accruing to the owner in 
assessing the compensation payable to him for the land taken or 
for injurious affection. C 60 ] 

Recoupment.— Hhe purchase by a local authority of land, adjoining 
land taken for the purpose of an improvement, with the object 
of securing to the authority the benefit of the increase in value 
of that adjoining land, brought about by the execution of the 
scheme of improvement. £61]] 

It is sometimes assumed that provisions such as those in sect. 213 
of the P.H.A., 1875 (/), with regard to the levy of pi'ivate improve- 
ment rates for private improvement expenses are an example of the 
principle of betterment, but a charge of this nature, levied at a uniform 
rate on the rateable value of the hereditaments in respect of which 
the expenses of the works were incurred, is merely a special mode 
of enabling the local authority to recover the cost of the works from 
the owners of the premises on which the works were executed and 
cannot be held to be betterment. It is rather the levy of a rate for 
special purposes (g). £62]] 

Early Betterment Provisions. — ^The principle of betterment is not a 
modern innovation. It was adopted by Paxliament when legislating 
for the rebuilding of London after the great fire of 1660, though the 
word used in that Act is not “ betterment ” but “ melioration ” (h). 

It is to be found in statutes relating to the Metropolis in the first 
half of the nineteenth century (i), and in the Defence Act, 1860, the 
principle of set-off is recognised (h). 

Apart from the provisions made in the P.H.A., 1875, for the recovery 
of private improvement expenses by means of a pidvate improvement 
rate, wdiich for reasons already given cannot be considered to embody 
the principle of betterment, the first modern public Act of Parliament 


(/) 13 Statutes 715. 

(/) The Statute of Sewers (1531) ; 17 Statutes 985 ; repealed by the Land Drainage 
Act, 1930 ; 23 Statutes 520 ; has been cited as containing an example of the j^riu- 
ciple of betterment, but that Act merely made provision for the apportionment and 
collection of the cost of works from the owners of land for whose beneiit the works 
were executed. 

(h) An Act for rebuilding the City of London, 166G (18 & 19 Car. 2, c. 8), s. 20. 

The marginal note to the section refers, however, to “ houses which be bettered in 
value.” For a reference to a claim for melioration under this Act, see Pepys’s Diary, 
Deeeiiibef ■: ; 

(i) See, e.g., 4 & 5 Win. 4, c. 00, s. 20, 
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which applied the principle in relation to undertakings^ of local 
authorities was the Artizans and Labourers Dwellings Act (1868) 
Amendment Act, 1879, sect. 7 of which allowed a set-off (Z) by 
providing that an arbitrator in assessing the amount ol the pur- 
kase nmney to be paid to an owner of property should have 
rco’ard to and make allowance for any increased value accruing 
iii'^his opinion to other iM'operty of the same owner from the 
alteration or demolition of the purchased premises. The principle 
was extended by the Artizans Dwellings Act, 1882, s. 8 (S) (wi), to 
cases in which the demolition of an obstructive building increased the 
value of other buildings. These provisions were repealed, and after 
rea] 5 pearing in various Housing Acts were re-enacted in sect. 20 (6) and 
Parts I., 11. and III. of the First Schedule to the Housing Act, 1925 (n). 
These provisions have in turn been repealed by the Housing iict, 1980 (o), 
referred to later in this article. It' has been questioned w^hether the 
provisions of the repealed Housing Acts afford a true example of the 
principle of betterment. 

The expediency of including betterment provisions in an Improve- 
ment Bill was considered by the L.C.C. soon after the council had been 
established, and clauses for securing betterment were included in the 
London Streets (Strand Improvement) Bill of 1890. 

The Bill was considered by a Committee of the House of Commons 
and was rejected by them, mainly on the grounds that it ^vas difficult 
to equalise a betterment charge and that, in case of new streets, it is 
doubtful whether any other than corner and frontage owners derive 
any benefit. The committee considered that the principle of recoup- 
ment by purchase and resale at enhanced prices was preferable to the 
imposition of a betterment charge. Later, the L.C.C. promoted the 
London Owners Improvement Bate or Charge Bill, but the Speaker 
ruled that this Measure could not properly be introduced as a private 
Bill. [63] 

Report of the Select Committee of 1894. — ^A Select Committee was 
appointed by the House of Lords in 1894 “ to consider and report 
whether in the case of improvements sanctioned by Parliament and 
effected by the expenditure of public funds, j)ersons, the value of whose 
property is clearly increased by an impi'ovement, can be equitably 
required to contribute to the costs of the improvements, and, if so, 
in what cases and under what conditions Parliament should sanction 
the levying of such contributions in local Acts or Provisional Orders.” 
The Commons declined to appoint members to serve on the committee. 

It will be noted that in the reference to the committee the word 
'' betterment ” is not used. 

The Select Committee after hearing a number of witnesses and fully 
considering the evidence, made a report which has been characterised 
as “ a carefully balanced judgment in invour of the principle of better- 
ment and against its practical application.” They reported that 
“ the principle of betterment, in other words, the principle that persons 
whose property has clearly been increased in market value by an 
improvement effected by local authorities, should specially contribute 
to the cost of the improvement, is not in itself unjust, and such persons 
can equitably be required to do so. But the effect of a public work 

(0 42 i 48 Viet. c. (54. ^ ^ ^ 

(m) 45 <fe 46 Viet. c. 54. 

(n) 18 Statutes 1015, lOTl. 

(o) 28 Statutes 890. 
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in raising the value of neighbouring lands is shown by experience to be 
uncertain. Whether, in any particular case, it is possible for a valuer 
to pronounce that such an effect has been produced by the completion 
of any public work, is a point upon which the evicience of eminent 
.valuers differs gTeatl}^” ' . 

The Report contained a recommendation that the owners of the 
property to be charged should, within a reasonable period after the 
completion of the work, receive notice of the amount of the proposed 
charge, such period not to be so short that the effect of the improve- 
ment could not be adequately tested, nor so long as to make the property 
intended to be charged suffer in its market value by the suspension of the 
decision. 

The Select Committee also considered that for the protection of 
owners the betterment clauses in a Bill should include provisions that 
if the owner has property in the immediate neighbourhood which is 
found to be injured in its market value by the same work, the amount 
of the injuiy should be considered in determining the charge to be 
imposed upon him for improvements; also that if the owmer is of 
opinion that the charge exceeds the enhancement of market value due 
to the wvork, he should be entitled to claim that the local authority 
should purchase the property at the value which it bore, without regard 
to any improvement, ■with the important proviso that a local authority 
buying a freehold or long leasehold should not be required to dispossess 
the occupjdng tenants and should be allowed to purchase the reversion 
only. 

The Select Committee reported, in general terms, that they were 
not satisfied that the principle of recoupment had ever been tried under 
circumstances calculated to make it successful, inasmuch as no sufficient 
power had ever been given to local authorities to acquire the improved 
properties without buying out all the trade interests, a course inevitably 
attended with wasteful and extravagant expenditure. [643 

Before the Select Committee presented their Report (July 19, 1894), 
two Bills containing betterment clauses had passed the House of Com- 
mons, namely the Manchester Corpn. Bill and the L.C.C. (Tower 
Bridge, Southern Approach) Bill. The two Bills were considered, 
after the presentation of the Report, by a Committee of the House of 
Lords and the betterment clauses as then passed by the Lords Com- 
mittee carried into effect recommendations coirtaincd in the Report. 
The Bills became respective!}?' the Manchester Corpn. Act, 1894 (p), and 
the L.C.C. (To-sver Bridge, Southern Approach) Act, 1895 (q), [OB] 

In addition to those provisions which embody recommendations 
in the Select Committee’s Report, these Bills contained provisions for 
a delimitation of the area in which betterment charges (in the Acts 
termed improvement charges ”) might be imposed (r), and required that 
before the works -were commenced an initial valuation should be made 


(p) 57 & 58 Viet. c. ccix. 

Iq) 58 & 50 Viet. c. cxxx. 

(r) The L.C.C. (Improvements) Act, 1897 (00 & 01 Viet. e. ccxlii.), authorised tJie 
council to wideii Tottenham Court Road and to make an improvement charge on 
property in an improvement area, which was defined as meaning the lands all or any 
part of which front or abut upon the west side of Tottenham Court Road. The 
Oxford Music Hail, the principal entrance to which was in Oxford Street, had also 
an entrance Irom Tottenham Court Road, through a house of which the owners of 
the music hall were lessees. It was held that the improvement charge might he 
put on the whole property, and not merely on the house in Tottenham Court Hoad. 
Oci'ford (The), UfL v. [1898] 2 Ch, 401 ; 11 Digest 148, 318. 
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of the j)roperties proposed to be charged, showing separately the value 
of tlic land apart from buildings, and the value of the land and buildings 
as a. 'svhole (s) ; after the works were completed, an assessment w’^as to 
be made of the enhanced value of the property and of the amount of 
the annual charge proposed to be made, with powders of arbitration in 
the event of an objection being made to the assessment. [66] 

The amount of the annual charge, which was recoverable as a rent- 
charge, was to be reckoned at the rate of three per centum per annum 
on one-half of the assessed increased value. No provision for the 
redemption of the charge by the owner was made in the Manchester 
Corpn. Act, 1894, but a clause enabling him to redeem on the basis 
of thirty-three 3?'ears’ purchase was included in the Tower Bridge 
{Southern Approach) Act, 1895. [67] 

After 1894 several local Acts were passed containing betterment 
provisions, in most instances framed on the precedent of the Manchester 
and London Acts, in particular the L.C.C. (Improvements) Act, 
1899 (if), authorising the construction of Kingsway. Undoubtedly the 
establishment of the principle gave an impetus to the promotion of 
schemes of local improvements, though in practice it has been found 
that the costs of and incidental to the valuation and assessment are 
excessive in relation to the pecuniary gain to the local authority. 
Thus, on p. 17 of the Report referred to in the next paragraph, it is 
stated that while the costs of the valuations made for the purposes of 
4 improvement schemes of the L.C.C. amounted to £17,800, the annual 
improvement charges receivable by the council under the schemes 
totalled £1,750 only. [68] 

Ministry of Reconstruction Report, 1918.— The most recent authori- 
tative Report (it) on the subject of betterment was made in the year 
1918 by the Committee on the Acquisition and Valuation of Land 
for Public Purposes appointed by the Minister of Reconstruction. 

The Report deals with “ Betterment,” “ Injurious Affection ” and 
Recoupment ” under separate headings in Sects. III. to V. of the 
Report. [69] 

Betterment . — The committee adopted the definition of the principle 
of betterment contained in the Select Committee’s Report of 1894, 
but they added that the principles of Betterment and Injurious Affec- 
tion are correlative, and that their proposals as to the principle of 
Injurious Affection were dependent on their proposals as to the principle 
of Betterment. 

The following is a summary of the main recommendations of the 
committee on the subject of betterment : 

1. As a general principle where the State or a local authority by a 
particular improvement has increased the value of the neighbouring 
land, they should be entitled to participate in such increased value. 

2. The principle of betterment applicable in the case of iinder- 
tykings promoted by the State or by local authorities is also applicable 
in the case of private undertakings authorised in the public interest, 
such as railways. 

3. The promoters should schedule the limits of the area in respect 


(,sr) As to the valuation of a licensed house, see In re L.C.C, and the City of London 
Bremenj Co., [1898] 1 Q. B. 387 ; 38 Digest 5(56, 1049. 

(t) (52 & 63 Viet. c. cclxvi. 

(u) 1918, Cd. 9229, })rice 4>d. 
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of wliicli claims for betterment in respect of any property may be made, 
and also specify the period at the end of which they propose that claims 
for betterment should be made. Any person having any interest in 
land within the scheduled betterment area should have 'the right of 
audience before the Sanctioning Authority (a) as to such betterment, 
and should also have the right at any time after the works have been 
completed, to apply for the immediate assessment of the betterment 
(if any) of his property ; and, further, upon payment of the capitalised 
value of the betterment charge, or, if there be no betterment, without 
payment, to obtain from the promoters a certificate of the discharge 
of his land from liability to betterment. 

4. Either the promoters or the owner should have the right to call 
on the Inland Revenue Valuation Department to make and supply 
to both parties an official initial valuation, which if not dissented from 
by either party, should be binding on both parties. The same pro- 
cedure should be adopted for the hnai valuation. On each occasion, 
each party should, in default of agreement, have the right to have 
the valuation of the property in question, or its betterment, assessed 
by the Assessment Tribunal to be constituted under other recommenda- 
tions of the committee (Z^). 

5. The principle of betterment should be applied to all interests 
in land having a market value. 

6. In normal cases 50 per cent, should be the percentage of better- 
ment to be taken from the owner, and the annual charge should be 
5 per cent, of the capital value of the betterment assessed or such other 
rate as the Sanctioning Authority may determine. 

7. Where the promoter is a local authority, the Sanctioning Authority 
should decide whether the whole of the betterment should be retained 
by the local authority or whether some proportion should be paid to the 
State. [70] 

Injurious Affection , — On the subject of Injurious Affection, the 
proposals of the committee, which, as above stated, are dei^endent 
on their proposals as to betterment, include recommendations that 
(1) where damage is suffered by an owner whose land is taken, 
arising directly from the taking, compensation for injurious affection 
should in general follow as a matter of course ; (2) where damage 
arising from the construction or the user of works is suffered by an 
owner, whether any part of his lands is taken or not, then the Sanctioning 
Authority should exercise a discretion, allowing compensation for direct 
and substantial depreciation of market value (c). [71] 

Recoupment . — ^The following is a summary of the recommendations 
of the committee on the subject of recoupment : 

1. As a general rule the system of Recoupment is not desirable 
because undertakers should not be encouraged to embark on land 
speculation. 

2, An exception exists in the case of street improvements, where 
the public interest may render it desirable that the local authority 
should be granted power to acquire more land than is required for the 


(a) As to the proposals of the committee for the establishment of a Sanctioning 
Authority, see their First neport, paras. 28 — 44 (Cd. 8998 of 1918). 

(h) See now the Acquisition of Land (Assessment of Compensation) Act, 1939, 
s. 1 ; 2 Statutes 1176. 

(c) As to the proposals of the committee for assessment of compensation, see tlieir 
First Report, paras. 46 — 57 and Second Report, paras. 26 — .‘Jl . 
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purjxjses of the improvement, to enable it to utilise the land necessarily 

Hired, but not forming part of the street improvement, and to 
secure that Ihc frontage to tlic im|)rovemcnt shall be adequate];^ 
developed, and thereby lessen the cost to the public of the improvement. 

LL Promoters wlio are given jiower to take land compulsorily for 
tin? purposes of recoupment should be authorised to purchase the 
freehold, or any less interest than the whole, subject to paying com- 
[)ensatk>n for any interest or right injurious^ affected. 

An obstacle to effect being given, as regards borough and U.D.Cs. 
outside Loiidon, to the above recommendation in para. 2 was removed 
by sect, S3 of the P.H.A., 1925 (d), by which it is declared that tlie 
purposes mentioned in sect. 154 of the P.H.A., 1875 (e), include the 
improvement and development of frontages or of the lands abutting 
on or adjacent to any street, see post, p. 47. [^72^ 

Later Betterment Provisions— The public general Acts (referred to 
lat<a') for tiie most part are directed at enabling the local authority to 
obtaiu eontrilmtions from landowners towards the expenses of a new 
work either by allowing an increase in the value of lands not acquired 
to be set off against the purchase-money of lands acquired b}^- the local 
authority, or by j^ermitting the authority to buy adjacent lands not 
actually inquired for the execution of the scheme. 

Although the recommendations of the Reconstruction Committee 
of 1918, as to the assessment of compensation for land purchased, were 
carried into effect by the Acquisition of Land (Assessment of Com- 
pensation) Act, 1910 (/), that Act does not deal with betterment, and 
the provisions of the Town and Country Planning Act, 1932 (g), form the 
closest attempt to frame a scheme on the lines of the committee’s 
suggestions. , ... 

In local Acts, the course adopted in public general Acts has also 
been followed. The L.C.C., the protagonists of betterment, have not 
of recent years repeated the experiments of the years 1894 to 1900, 
and have been content with provisions authorising recoupment and 
set-off. Thus sect. 5 of the L.C.C. ( Vauxhall Cross* Improvement) Act, 
1931 (h), allows the council to take the lands delineated on the deposited 
plans, whieli .may he required for the purposes of the street works 
authorised by the Act or for the jmrposes of recoupment, reinstatement 
or exchange, or for other purposes of the Act. Sect. 15 of the same Act 
directs that in determining the amount of purchase-money to be paid 
by the council for any ]iart of the lands of any person, the enhance- 
ment ill value of the adjoining lands of such person not so acquired, 
or of any other lands of such person which are contiguous with such 
adjoining lands, arising out of the execution of the authorised street 
works, or arising through such adjoining lands becoming lands fronting 
on any new or existing street, shall, failing agreement, be determined 
by the arbitrator and shall be set off against the purchase-money. 

Local improvement Acts promoted by the councils of boroughs 
outside London have in general been framed on similar lines. 

-But the Maidens and Coombe U.D.C. Act, 1983 (i), affords a recent 


(d) 13 Statutes 1153, 

(e) Ibid,, 688. 

(/) 2 Statutes 1176. 

(g) 25 Statutes 470. 

(h) 21 & 22 Geo. 5, e. Iv. 

(i) 23 & 24 Geo. 5, e. Ixxxvii, 
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.example of the iiBpositioii of a betterment rate. By the Act, the 
council were authorised to purchase by agreement about 187 acres of 
land used for golf and to use the land as a municipal golf course. The 
preservation of the land as an open space would benefit the adjoining 
lands described in the Third Schedule to the Act, and by sect. 14 the 
council were empowered to levy an improvement rate on the occupiers 
of the buildings situated on the lands. The rate is based on the rateable 
value appearing in. the valuation list for the time being in force and is 
payable until October, 1954. The rate in the £ is 25 ’., !^. or 6d. per 
annum according to the part of the schedule in which particular lands 
are entered. The Act seems to contain no provision enabling an occu- 
pier to deduct any part of the rate from rent payable to his landlord. 
These proposals were passed without opposition being offered to the 
Bill in Parliament. E753 

Improvement rates are usually imposed by local Acts authorising 
a council to execute sea defence works, wmrks for the prevention of 
floods, or a scheme of land reclamation. In any such instance, the 
special rate would be imposed on all land protected by the works or 
reclaimed. £763 

Light Railways Act, 1896. Set-off , — Orders may be made by the 
Minister of Transport (in substitution for the Light Railway Com- 
missioners) authorising the constoction of light railways, on the 
application of the council of any county, borough or district, or by a 
company or an individual (k). The Lands Clauses Acts are not to apply 
to a light railway except so far as they are incorporated or aioplied by 
the order (Z), but when they are so incorporated or applied, then the 
arbitrator in determining the amount of compensation, is to have 
regard to the extent to which the remaining and contiguous lands, 
belonging to the same proprietor, may be benefited by the light 
railway (m). 

Applications to apply the compulsory purchase sections of the 
Lands Clauses Acts without the provisions for set-off imposed by sect. 
13 (1) were refused by the Light Railway Commissioners {n). Where 
an order incorporates the Lands Clauses Acts, it may do so subject 
to any modifications made or authorised to be made by the Develop- 
ment and Road Improvement Funds Act, 1909 (o). As respects 
set-off the provision in the Act of 1009 (see post, p. 44) is similar to 
tJiat quoted al)ove from the Light Railways Act, 1896. ^77] 

Development and Road Improvement Funds Acts 1909.— This Act (p) 
makes provision for securing betterment by wa}^ of set-off or recoup- 
ment when lands are imrchased compulsorily for purposes authorised 
by the Act. 

Set-off. — Sect. 1 of the Act empowered the Treasury on the recom- 
mendation of the Development Commissioners api^ointed under sect. 

3 of the Act to make advances by way of grant or loan to public 


(k) .Light Railways Act, 1890, s. 1 ; 14 Statutes 252 ; as amended by s. 08 of the 
Railways Act, 1921 ; 14 Statutes 302. See title Light Railways. 

(/) S. 12 ; 14 Statutes 257. 

(m) S. 13 (1) ; 14 Statutes 257. 

(w) Gosforfh and Ponieland Case (1899), 1 Oxley’s Lii^lit Raihvays, 95 ; 13 Digest 
302,227. 

(o) Railways Act, 102L s. 09 ; 14 Statutes 303, 
ip) 0 Si at ales 207 , 
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authorities and a,ssociations of peLSons not tmcling for profit (g) for 
various purposes calculated to promote the economic development of 
the United Kingdom. 

Where an advance is made for a purpose which involves the acquisi- 
tion of land, the body or persons to whom the advance is made may 
acquire such land, and the Development Commissioners may make an 
order authorising the compulsory purchase of land which cannot be 
aequired by agreement on reasonable terms (r). 

Under para. (2) (c) of the Schedule to the Act ( 5 ), any such com- 
pulsory order must contain a provision that in determining the amount 
of any disputed compensation, the arbitrator shall have regard to the 
extent to which the remaining and contiguous (i) lands and heredita- 
ments belonging to the same proprietor may be benefited by the pro- 
posed work for which the land is authorised to be acquired. 

Part II. of the Act authorises the Minister of Transport with the 
approval of the Treasury to make advances to highway authorities in 
respect of the construction of new roads or the maintenance or improve- 
ment of existing roads, which aj^pear to the Minister to be required for 
facilitating road traffic, and the Minister himself is also empowered to 
construct and maintain any such new roads (u). Where an advance 
is so made for the construction of a new road the Minister may authorise 
its construction by the highway authority (a). For the purpose of 
constructing the same, or for the improvement of an existing road, 
the authority may acquire the necessary land by agreement, or if the 
land cannot be acquired on reasonable terms, the Development Com- 
missioners may make an order for the compulsory acquisition thereof. 
Any such order must contain a provision similar to that required to be 
inserted in a compulsory order made under Part I. of the Act for secur- 
ing betterment by way of set-off (b), [TSJ 

Recoupment — Sect. 11 of the Act also provides for recoupment by 
allowing the Minister, where he acquires land for a proposed new road, 
to acquire additional land on either side of the new road to within 220 
yards from its centre by agreement or, under certain restrictions (c), 
compulsorily. This is an important provision. [TOj 

" Unemployment (Belief Works) Act, 1920 —This Act (c) facilitates 
tlic acquisition of and entry bn land required for works of public utility 


(q) As to the meaning of “ not trading for profit ” where those words occur in 
the Acquisition of Land (Assessment of Compensation) Act, 1919, s. 12 (2) ; 2 Statutes 
1183, see Metropolitan Water Board v. Berton^ [1^>21] 1 Ch. 299 ; 11 Digest 298, 2298. 

(r) S. 5 (1) ; 9 Statutes 211. As to limitations with regard to land which may 
be taken, see s. 5 (2) (3). 

(s) 9 Statutes 217. 

(/) Where the word ‘‘ contiguous ” occurs in the Rating and Valuation (Appor- 
tionment) Act, 1928, s. 3 (3) ; 14 Statutes 716, it has been held that the word must 
be construed in its ordinary and proper sense as meaning “ touching ” and not in 
its loose sense as meaning “ neighbouring.” SpiUers, Ltd, v. Cardiff Assessment 
Committee and Pritchard, [1931] 2 K. B. 21 ; Digest (Supp.) ; and see Southwark 
Bevenue Officer v. Iloe (B,) Co,, Ltd. (imO), 143 L. T. 544 ; Digest (Supp.). 

{it) S. 8 (1), as amended by the Roads Act, 1920 (printed as amended 9 Statutes 
212). The word “ roads ” includes bridges, viaducts, subways, road ferries and 
lootways s. 8 (5) and Roads Act, 1920, s. 4 (see note in 9 Statutes 212). As to the 
meaning of “ improvement of roads,” see s. 8 (5) and Roads Improvement AcL 
1025, s, 2 ; 9 Statutes 220 ; Hoad Traffic Act, 1930, s. 57 : 23 Statutes 652, 

(a) S. 10 (1) ; 9 Statutes 213. 

(b) S. 11, Sched, para. (2) (e) ; 9 Statutes 214, 217. 

(c) 20 Statutes 652; as amended by the Public Works Facilities Act, 1930, 
s, 4; 23 Stalutcs 774. These enactments are temporary, but their operatfou is 
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for the purpose of making better provision for the employment of 
unemployed persons. The works to which the Act applies are the 
construction or improvement of roads (including bridges, viaducts and 
subways) or other means of transit, the widening or other improvement 
of waterways, the construction or improvement of harbours, the con- 
struction of sewers or waterworks, afforestation, the reclamation or 
drainage of land, and any other work, being a work which a local 
authority has power to execute, which is approved for the purposes 
of the Act by the appropriate Government department as a work of 
public utility (d). In relation to the acquisition of land for some of 
these purposes the Act makes provision for securing betterment by way 
of set-off or recoupment. [80] 

Set-off , — The Act confers power on Government departments and 
local authorities to acquire compulsorily and enter on lands required 
for the purposes of the Act (e), by adapting the powers to acquire and 
enter on lands which were contained in the Housing, Town Planning, 
etc., Acts, 1909 and 1919 (/). The provisions adapted have been 
repealed and were re-enacted in Part III. of the Housing Act, 1925, 
since amended by the Housing Act, 1930 (g). 

If the purpose for which the acquisition of land by compulsory 
purchase is authorised is a purpose for which the same could have been 
acquired compulsorily under an enactment in force when the Act was 
passed (December 3, 1920), and that enactment provides that the 
arbitrator in determining the amount of any disputed compensation 
shall have regard to the extent to which the remaining and contiguous 
lands and hereditaments belonging to the same proprietor may be 
benefited by the proposed work for which the land is authorised to be 
acquired, that provision is to have effect as respects land authorised 
to be acquired compulsorily by the order under the Act of 1920 (/i), 

ESI] 

Recoupment , — ^As already indicated on p. 44, the Minister of 
Transport is empowered by the Development and Road Improvement 
Funds Act, 1909 (i), to construct roads and to acquire, by agreement 
or compulsoidy, land for that ]3Uipose, and also land on either side of 
tlie nevf road within 220 yards from its centre. 

Under sect. 2 of the Unemployment (Relief Works) Act, 1920, if 
it a])pcars to the Minister of Labour that immediate action is necessary 
ibr the purpose of rlealing with unemployment and that land cannot be 


exlended lo December SI, 1934 (except s. 1 of the Act of 1930), by the Expiring 
Lm,vs Continuiinee Act, 1933 (23 24 Geo. 5, c. 48). 

(d) S. 5 (1). Land cannot be acquired compulsorily or entered upon for these 
purposes in exercise of the powers of the Act unless the Minister of Labour ceitifies 
that having regard to the amount of unemployment existing in any area the pro- 
visions should be put into operation, nor can an order for compulsory acquisition 
be made unless such an order could have been made for compulsory acquisition for 
tlic same purpose under an enactment already in force when the Act was passed. 
S. 1, proviso. . , 

(c) S. 1. 

(/) The provisions adapted were those relating to procedure for compulsory 
acquisition of land for the purposes of Part HI. of the Housing of the Working Classes 
Act, 1890, by the JU. of H. and local authoxities, and to entry on land acquired for 
those purposes. 

(g) 13 Statutes 1034 ; 23 Statutes 396.' ' 

(h) S. 1, proviso (c) ; 20 Statutes 652. See Development and Road Improve- 
ment Funds Act, 1009, ante, 

(i) Ss. 8 (1) (b), 11 (1), (5) ; 9 Statutes 212, 214. 
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accjiiii’cd under sect. 1 of that Act with such expedition as the case may 
rcquiiT, lie may certify accordingly. Thereupon the Minister of 
Transport, or a local authority with his approval, may enter upon and 
take possession of any such land as may be required for or in connection 
with the construction of any road which either of them has power to 
construct, or which is required by the local authority for the improvement 
of any road, with a view to the employment of unemployed persons 
in the construction or improvement of the road. Neither the Minister 
nor the local authority may, however, enter on any permanent building 
or structure (k) or enter on or take possession of any land unless that 
land could, under some enactment in force at the commencement of 
the Act (December 3, 1920) have been authorised to be acquired com- 
pulsorily for or in connection with the construction or improvement 
of a road (1), The Minister or a local authority, having entered upon 
land in the exercise of the foregoing powers, are empowered to acquire 
the laud compulsorily (m), and a compulsory purchase order is un- 
neccssaiy. 

Ilecoupment could thus be secured by the Minister of Transport, 
and it has been suggested that the above provision has the effect of 
conferring upon such local authorities as are highway authorities the 
powers of the Minister of Transport to acquire, by agreement or com- 
pulsoril}^ lands on either side of a proposed new road within 220 yards 
of the middle of the road, and so to acquire additional lands for re- 
coupment. It is improbable that this result was intended by Parliament 
and the absence of any legal decision indicates that few local authorities 
(if any) have had the hardihood to act on this reading of the Act of 
1920, as a landowner would be almost certain to resist the adoption of 
this course by the local authority. CB 23 

Roads Improvement Act, 1925. Set-off. —A. county council or a 
highway authority may prescribe a building line {i,e. a line beyond 
which buildings may not project) in relation to either side of a,iiY part 
of a liighway maintainable by them (n), subject to certain specified 
conditions. Any person who proves that his property is injuriously 
affected by the prescription of such a building line, if he makes a claim 
within six months of the prescription, or in the case of an owner, occupier 
or lessee, within six months after service of notice of the prescription 
upon him, is entitled to recover from the county council or the highway 
authority by whom the building line was prescribed, compensation for 
the injury sustained. 

In any such case, however, when the compensation is determined 
there is to be taken into account any benefit accruing to the person to 
whom the compensation is payable by reason of any improvement 
made or about to be made to the highway (o). It is to be noted that 
the improvement to be taken into consideration is not merely the 
improvement immediately adjacent to the land of an owner, occupier 
or lessee, but extends to any improvement of any nature to any part 
of the highway w'hich can be shown to have benefited the person to 



(k) The expression » building or structure ” does not include fences. 

(Q S. 2(1), Seven days’ notice of intention to enter must be given to the 
ov/jier and occupier of the land, s. 2 (2). 

(m) S. 2 (a), (4), (5). 

; Prescription of Building Lines Order, 1927 ; S.R, 
(o) S. 5 (5), proviso (b) ; 9 Statutes 225. 
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i?liorii, compensation , ivS payable. . The amount of the eoinpensatioii is, 
ill default of agreement, to be determined by an official arbitrator 
appointed under the Acquisition of Land (Assessment of Compensation) 
Act, 1919 (p). [88] 

P.H.A.j 1925. Set-off —Where sect. 38 of the P.H.A., 1925, has 
been adopted by the council of a borough or district or has been applied 
by the Minister of Health to any rural district or contributory place 
therein (g), the authority may prescribe an improvement line (i.e. the 
line to which the street will at some future date be widened) in relation 
to either side of any street repairable by the inhabitants at large or at 
or within 15 yards from any street corner (r). 

These powm's may be exercised by a county council in relation to 
any county road maintained by them, but the county council must 
consult the district council before the preparation by them of an im- 
provement plan in respect of any such road (. 5 ). 

The local authority or county council may purchase by agreement 
or compulsorily without an order, any land not occupied by buildings, 
l 3 dng between the impi’ovement line and the existing boundary of the 
street and on such purchase they are liable to pay compensation for the 
land together with such sums for injurious affection as may be found 
to be due (r). 

After the improvement line has been prescribed no new building, 
erection or excavation (other than excavations made by statutory 
undertakers) may be placed or made nearer to the centre of the street 
than the improvement line without the consent of the local authority 
or county council, and any person whose property is injuriously affected 
by the prescription of the line is entitled to compensation for such 
injurious affection (?'). 

In the assessment of compensation in respect of the purchase of 
land, or in respect of injurious affection of land by the prescribing of an 
improvement line, the benefits accruing to the person to whom such 
compensation shall be payable by I’eason of the widening or improve- 
ment of the street are to be fairly estimated and are to be set off against 
any compensation found to be due either in respect of the price of the 
land or injurious affection (t). [84] 

Recoiqmieut. —CGimcih of counties, boroughs and urban districts 
ma.y ])urchase any px’emises for the purpose of widening, opening, 
enlarging or otherwise improving any street or for the purpose of making 
a new street (ti), and although before the year 1925 it was the practice 
of the Local Government Board and the M. of H. to permit lands adjoin- 
ing a street proposed to be widened, although not necessary for the 
wi'dcning itself, to be included in a provisional order for compulsory 
|)urchase (a), their power to include such lands w^as the subject of some 
doubt. In order to remove that doubt, it was declared by the F.H.A., 
1925 (b), that the purposes of sect. 154 above mentioned included the 


(p) 2 Staliites 1170. 

(q) P.H.A.,.T925hss;8, 4 ;/ 18 St^utes lllO.;:':., 

(r) S. 83 ; 18 Statutes 1328. 

(s) S. 84 ; 13 Statutes 1180. 

(f) S. 88 (30) ; 13 Statutes 1129. 

(a) lhid,i s. 170 ; 18 Statutes 700 ; repealed and re-enacted bv the 
{h) S. 88 ; 38 Statutes 1158. 
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improvement and development of frontages or of the lands abutting 
on or adjacent to any street. . ^ , 

The provisions of sect. 154 of the P.H.A., 1875, are now exercisable 
in rural districts exclusively by county councils and in urban districts 
as respects county roads exclusively by county councils (a) unless the 
county council have delegated their road functions to the district 
council, in which case the district council may exercise those powers as 

agents of the county council (d). , , i 

In so far as the powers of sect. 154 are exercisable by a county 
council or by a district council as agents for a county council, the word 
“ street ” includes county roads and county bridges, and in respect 
of the making of new streets, the sanction of the Minister of Health is 
not necessary {e)> 

Specific statutory power is therefore now given to county councils, 
borough councils, urban district councils and to some rural district 
councils to acquire lands adjoining street improvements or adjoining 
the sites of proposed new streets, with the object of recouping in part 
the cost of the improvement or the new street from the enhanced value 
of land so purchased. [85] 

Housing Act, 1930. Set-off— On a compulsory acquisition of land 
by a local authority under Part I. (Clearance or Improvement of Un- 
healthy Areas) of the Housing Act, 1930 (/), not being land comprised 
in a clearance area which by sect. 1 (1) of the Act (/) means an area in 
which all buildings are to be demolished, the arbitrator, in assessing 
the amount of compensation to be paid, must have regard to and make 
an allowance in respect of any increased value which in his opinion will 
be given to other premises of the same owner by the demolition by the 
local authority of any building (g). This provision does not extend to 
land within a clearance area because sect. 46 of the Housing Act, 1925 {A), 
as modified by Part I. of the Third Schedule to the Act of 1930, provides 
a specially framed code of compensation owing to the houses being 
dangerous or injurious to health. Where the council have decided to 
purchase a clearance area, sect. 3 of the Act of 1930 (i) allows them 
also to buy any land surrounded by the clearance area, so as to secure 
a cleared area of convenient shape and dimensions, and any adjoining 
land reasonably necessary for the satisfactory development or user of 
the cleared area. Recoupment is thus available to the council, if the 
conditions are promising. [86] 

Public Works Facilities Act, 1930.— This Act (/c) authorises local 
authorities and statutory undertakers (i) to purchase lands eompiilsorily 
under a compulsory purchase order confirmed by the Secretary of State 
or other Minister in charge of the Government department concerned 
with the functions of the authority or undertakers to which the order 

(c) L.G.A., 1929, ss. 80, 31 ; 10 Statutes 904, 905. 

{(1) Ss. 35, 86 ; 10 Statutes 910, 911. 

(e) Scbedule I., Parts I. and III. ; 10 Statutes 975, 977. 

(/) 23 Statutes 396. 

Ig) S. 12 (3) ; Sdied. III., Part II., 4 ; 23 Statutes 406, 441. 

(h) 13 vStatutes 1028. 

(i) 28 Statutes 400. 

(k) 23 Statutes 769. The Act is a temporary measure. It has from time to 
time been extended, and (excepting s. 1 thereof) is now in force until December 31, 
1034, by viitue of the Expiring Laws Continuance Act, 1933. 

(^) Statutory undertakers means any persons authorised by any public, general 
or local Act to construct, work or carry on anv railway, canal, inland navigation, 
dock, harbour, traniw'ay, gas, electricity, water or other public undertaking. Ibid, 
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relates (m), and thus expedite the execution of works by which employ- 
ment would be given to a number of workers. 

A compulsory purchase order may authorise the purchase of land 
for {inter alia) any purpose for which the local authority or statutory 
undertakers could have been authorised to acquire the land com- 
pulsorily hy an order having effect (with or without the approval of 
Parliament) under an enactment in force immediately before the 
passing of the Act of 1930 (n). 

If any land authorised to be acquired by an order might have been 
acquired compulsorily under any enactment in force immediately 
before the passing of the Act, which enactment contains a provision 
that the arbitrator, in determining the amount of any disputed com- 
pensation, shall have regard to the extent to which the remaining and 
contiguous lands and hereditaments belonging to the same proprietor 
may be benefited by the proposed work for which the land is authorised 
to be acquired, that provision is to have effect as respects land authorised 
to be acquired compulsorily by the order (o), [STJ 

Town and Country Planning Act, 1933 (p).— This Act repealed the 
Town Planning Act, 1925 (^), as from April 1, 1933, but where on that 
date any claim in respect of betterment under the Act of 1925 was 
outstanding, or the time for making such a claim had not expired, the 
provisions of the Act of 1925 continue to apply (r). 

The Act of 1925 provided that when a Town Planning scheme was 
made in accordance with its provisions, and property was thereby 
increased in value, the authority defined in the scheme as the responsible 
authority for putting the same into force (s) were entitled to recover 
from the owner, one-half of the amount of the increase, on making a 
claim within the time (if any) limited for that purpose by the scheme (t). 
Any question as to the amount of the increase in the value of the pro- 
perty was to be decided in accordance with the Acquisition of Land 
(Assessment of Compensation) Act, 1919, unless the parties otherwise 
agreed (u). [88] 

The Act of 1932 contains a more complete and elaborate code with 
regard to betterment than any previous public Act, and it will be 
interesting to see whether the difficulties, which have attended j>revious 
experiments in this direction, have been overcome. Sect. 25 also 
aiitliorises the purchase of land of which portions may in some circum- 
stances be available for recoupment. Sect. 21 of the Act gives a right 
to responsible authorities (a) to recover betterment where property 
is increased in value by the coming into operation of the provisions of a 
scheme made under the Act (other than provisions regulating advertise- 
ments or advertising hoardings) (b), or by the execution by a responsible 
authority of any work under a scheme. [89] 

(m) Ss, 2, 0 ; 23 Statutes 773, 775. ^ — — 

(n) S. 2, Sciied. I., Fart I. ; 23 Statutes 773, 777. 

(o) S. 2 (1) (b). See anle, “ Development and Road Improveinent Funds Act, 
1909,” and “ Unemployment (Relief Works) Act, 1920.” 

(p) 25 Statutes 470. 

(g) 13 Statutes 1079. 

(r) S. 54 ; 25 Statutes 522. 

(sj S, 5 (2) (b) ; 13 Statutes 1081, 

(t) S. 10 (3) ; 13 Statutes 1085. 

(u) S. 10 (4) ; 13 Statutes 1085 ; Town Planning (Determination of Questions 
as to Compensation) Rules, 1920 ; S.R. & O., 1926, No. 439/L.9. 

(a) li’or the meaning of “ responsible authority,” see s. 11 (2), (3), and s. 48 : 
25 Statutes 485, 515. 

(d) S. 47 (7) ; 25 Statutes 514. 

L.G.L. ir. — 4 
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I’lic hi-lteriiiont is payable by the person whose property is so in- 
creased in value, and is to be a sum not exceeding 75 per cent, of the 
amount of such increase (c). „ . . 

Following the recommendation of the Ministry of Reconstruction 
Committee in their Report made in 1918 {d), the Act establishes a 
correlation between injurious affection and betterment by giving 
similarly wide powers to ow'ners to claim and recover compensation, 
if their property is injuriously affected either by the coming into 
operation of any provision contained in a scheme, or by the execution 
of any work under a scheme, being a provision or work which infringes 
or curtails their legal rights in respect of the property {e). For these 
provisions, see the title Compensation and Town Planning. [913 

Claim for Betterment.— A. claim for betterment must be made within 
12 mouths after the date on which the provision in the scheme affecting 
the value of the property came into operation, or within such longer 
period as may be specified in the scheme, or within twelve months after 
the completion of the work giving rise to the claim (/). 

The claim is to be made by the service of a notice by the responsible 
authority upon the owner, stating the grounds of the claim and the 
amount claimed (g). [923 

Deferment and Withdrawal of Claim, — An owner upon whom a claim 
for betterment has been made by the responsible authority, may give 
notice to the authority to defer the claim, whereuiDon the claim must 
for the time being be withdrawn. Such a notice can be given in respect 
of any claim for betterment, unless the owner has claimed by 'way of 
compensation under the Act and in respect of injurious affection (other 
than injurious affection immediately suffered) an amount equal to or 
greater than the amount claimed for betterment and unless the claim 
for compensation has either been allow'ed in an amount not less than 
the amount claimed for betterment or is outstanding (h), 

A notice for deferment of a claim for betterment must be given 
by the owner to the responsible authority within 28 days after service 
on the owner of notice of the claim for betterment, and on receipt of 
the notice the claim must, for the time being, be treated as 'vvdth- 
drawn (i), and is unenforceable unless there is a rencAvai of the claim 
(see post). 

If an owner is not entitled to give notice of deferment of a claim, 
or being entitled does not give such a notice, proceedings to determine 
the right to betterment and to assess the amount thereof, if any, 'will 
not be delayed. [QS] 

lienewal of Claim, — -Where a claim has been deferred and withdrawal 
ill pursuance of a notice given by an owner, the authority are entitled 
to make a fresh claim ; 

(c) S. 21 (1) ; 25 Statutes 4^7. If a scheme revokes tlie provisions of a previous 
sekeme and contains provisions the same as, or substantially similar to, the provisions 
revoked, no betterment is payable for enhancement of value by reason of these 
provisions, unless at the date of the revocation a claim for betterment is outstanding, 
or the time limited for making a claim under the original scheme has not expired, 
and a claim is made within the time so limited. S. 21 (10). 

(d) See “ The Ministry of Keconstruetion Report, 1918,” ante, p. 40. 

(e) S, 18 ; 25 Statutes 492. 

if) S. 21 (1) ; 25 Statutes 497. 

(g) S. 22 ( 1 ) ; 25 Statutes 500. 

(h) S. 21 (l), imoviso. As to compensation for injurious affection, sec s. 18. 

(i) Ibid, 
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(i.) Oil the taking effect at any time within 14 years from the date 
of service of the original notice, of a disposition of the pro- 
perty (A;). 

(ii.) If within the said peiiod of fourteen years a change of use of the 
property takes place (^). If, however, the new use of the 
property is of a character similar to that of the previous 
use (m) or is a use as arable, meadow or pasture grounds, or 
market gardens, nursery grounds, orchai*ds, allotments, 
plantations, woods, the growth of saleable underwood, or 
allotment gardens under the Allotments Act, 1922, or (if the 
land exceeds one quarter of an acre) for the purpose of poultry 
farming, the change of use does not give rise to a claim for 
betterment (n) nor does a claim arise on a change of use of 
property belonging to a statutory undertaker (o). 

(iii.) If before the expiration of 5 years from the date of the original 
claim in the case of property which at the date of that claim 
was used for business or industry, no claim has been made 
under headings (i.) or (ii.) above, A claim under this head 
must be made within twelve months after the expiration 
of the period of five years (p). No claim can be made under 
this head in respect of property belonging to a statutory 
undertaker (§'). £94]] 

When a notice for deferment of the claim for betterment has been 
given, the person giving such notice or the person upon whom the 
property has last devolved before the date on which the disposition 
thereof takes effect or a change of use takes place (r), must within one 
month after such disposition or change of use, give written notice 
thereof to the responsible authority and must, if a demand is made by 
the authority, not later than the expiration of two months after the 
giving of the notice, furnish to the authority such particulars as they 
may reasonably require (s). These provisions apply equally to a dis- 
position or change of use of the whole or part of any property in respect 
of which notice to defer a claim for betterment has been given (t). 

Except in cases where a disposition is made by way of lease or 
tenancy agreement for a term of less than 7 years, a renewed claim may 
be xnade by the responsible authority not later than 12 months from the 
date on which notice is given to them of the disposition of the property, 
or of the taking place of a change of use, or, where particulars are de- 
manded by the authority, within 12 months of the date on which such 
particulars are furnished (^i). 

Where the disposition takes the form of a lease or tenancy agreement 
for less than 7 years, the renewed claim may not be made earlier than 

(k) S. 21 (2) (a). For the purposes ol the section, the word disposition ” 
jBcans a sale, including a sale in consideration of a reatcharge or other periodical 
pavmenfc, or a lease or tenancy agreement for not less than three vears. See s. 21 
11) ; 25 Statutes 490, 

(0 S. 21 (2) (b). 

(m) S. 21 (12). 

(n) S. 21 (2), proviso (i.). 

(o) Ibid.^ proviso (ii.). 

(p) S. 21 (2) (c). 

iq) S. 21 (2), proviso (ii,). 

(/•) S. 21 (11), 

(.s‘) S. 21 (7). 

(OS. 21 (9). 

(ii) S. 21 (8), 
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ti)e expiration of the seventh year from the date of the commencement 

of the term («). [[96] „ , 

When a renewed claim is made on a change of use of property 
taking place, the amount which may be recovered for betterment is a 
sum not exceeding 75 per cent, of the amount by which the property 
has for the purpose of its new use been increased in value by the coming 
into operation of the provision, or by the execution of the work, in 
respect of which the original claim was made. Such a renewed claim 
is not final, and further claims for betterment may be made on every 
subsequent change of use, within 14 years from the date of the 
oi'iginal notice by the owner’ requiring a deferment of the claim, unless 
and until a claim is made on a disposition of the property (5), after 
wliich no further claim for betterment can be made (c). [OT] 

A renewed claim for betterment on a disposition of property may be 
made notwithstanding the fact that a claim or claims for betterment 
Iiave already been made on a change of use of property. A renewed 
claim made on the disposition of property, or in the case of property 
used for business or industry, made on the expiration of 5 years from 
the service of the notice to defer the claim, is hnal. The amount which 
may be recovered on such a claim is a sum not exceeding 75 per cent, 
of the amount by which the property has been increased in value by 
the coming into operation of the provision or by the execution of the 
work in respect of which the original claim was made, and the date of 
the renewed claim is the date by reference to which the increase in 
value is to be determined (d). ^ 

When a renewed claim is made which is final, the responsible 
authority must give notice to the person who gave the notice for defer- 
ment of the claim, that no further notice of disposition or change of use 
need be given (e), [98] 

Assessment of Claims, — ^Any question as to the right of a responsible 
authority to recover betterment and as to the amount thereof, is to be 
referred to and determined by an official arbitrator appointed in accord- 
ance with the provisions of the Acquisition of Land (Assessment of 
Compensation) Act, 1919 (/), unless all parties concerned otherwise 
agree, and the arbitrator may fix the manner of payment -whether 
immediate or by instalments spread over a period not exceeding SO 
years. The arbitrator has all the powers with respect to procedure, 
including the hearing of claims and objections together and costs and 
the statement of special cases, which he has under the Act of 1919 (g). 
In assessing the amount of betterment, account is to be taken of any 
principal sum already paid or payable to the responsible authority for 
betterment, and of any gift of property (real or personal) or concession 
made or w’-orks executed under arrangement with the responsible 
authority by the person against whom the claim for betterment is made 
or his predecessor in title, with a view to facilitating the making or 
carrying into effect of the scheme (A), and of any contribution made by 
an authority in connection with an interim development order {i), 

(a) S. 21 (8) ; 25 Statutes 499. 

(b) 8.21(4). 

(c) 8.21(8). 

(d) 8,21 (3). 

(e) S. 21 (7), proviso. 

(/) 2 Statutes 1170. See title Compctlsouy Purchase of Land. 

(g) Town and Country Planning Act, 1932, s. 23 ; 25 Statutes 501. 

(h) S. 21 (5), s. ll (1), Sched. II. ; 25 Statutes 498, 484, 528. 

(i) 8. 23 (2) ; 25 Statutes 501. 
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The arbitrator must also take into consideration any undertaking 
which either the local authority or the joint committee by whom the 
scheme is prepared, or the responsible authority, or the county council 
or person against whom the claim is made, may have given (k). 

Protection is given against a duplication of claims for betterment 
on the coming into operation of a supplementary scheme (Z) or a supple- 
mentary order (m) by providing that the arbitrator shall take into 
account any amount which the responsible authority have recovered 
or are entitled to recover by the coming into operation of the original 
scheme or any other scheme or order supplemental thereto (n). 

If a sum awarded as betterment is to be paid by instalments, interest 
on the amount unpaid is chargeable at a rate to be fixed by the Treasury, 
but the whole amount outstanding may be paid, with interest due to 
the date of payment, after six months’ notice has been given to the 
authority by the person liable (o). 

Schemes must contain provisions charging on land the value of which 
is increased by the operation of the scheme, any sum required to be 
paid in respect of that increase, and for that purpose the provisions 
of any enactments dealing with charges for impi’ovements on land may 
be applied by the scheme, with the necessary adaptations (p). 

Any amount due to an authority for betterment may be recovered 
summarily, as a civil debt (g). [OOj 

Application of Betterment Moneys . — Sums received by way of better- 
ment are to be applied in such manner as the M. of H. may approve 
towards the discharge of debt or otherwise for any purpose for which 
capital money may be applied (r). [100] 


(k) S. 23(2); 25 Statutes 501. 

(l) See s. 9 ; 25 Statutes 481. 

(m) Sees. 14; 25 Statutes 488. A supplementary order forms part of the scheme 
to which it relates ; sub-s. (3) ; 25 Statutes 488. 

(u) S. 23 (2) (ii.) ; 25 Statutes 501. A supplementary scheme or order may be 
made by a body other than the responsible authority for the original scheme, but 
the responsible authority is the only body entitled to claim betterment. 

(o) S. 21 (C) ; 25 Statutes 498. 

(p) S. 11, Sched. II,, 21 ; 25 Statutes 484, 520. 

(q) S. 23 (3) ; 25 Statutes 501. 

(r) S. 32; 25 Statutes 505. 


BETTING 

PAGE 

PRELIMINATtY NOTE - 

Str,eets and Public Pla,ces - , 54 


See also titles : Disorderly . Houses ; 

Highway Nuisances. 


Freliminary Hote.— Betting per se is a subject with which local 
authorities have little concern, but they are interested in the enforce- 
ment of the law against betting in streets and in public places under 
their control wdiere the practice is a nuisance that can be dealt witli. 
Bve-laws on the subject, as indicated infra, are not now necessarv, 
lioij: 
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Streets and PuTblie Places— Any person frequenting or loitering iir 
streets or public places, on behalf either of himself or any other person, 
for the purpose of bookmaking, or betting, or wagering, or agreeing 
to beU or wager, or paying or receiving or settling bets is liable on 
summary com’iction to a fine not exceeding £10 in the case of a first 
offence, and not exceeding £20 in the case of a second offence, and is 
liable in the case of a third or subsequent offence [that is, under the 
statute (<?.)] conviction on indictment to a fine not exceeding £50, 
or to imprisonment with or without hard labour for a term not exceeding 
six months without the option of a fine, or on summary convietion to a, 
fine not exceeding £80, or to imprisonment with or without hard labour 
for a term not exceeding three months without the option of a fine, and 
is liable in any case to forfeit all books, cards, papers and other articles 
relating to betting found in his possession (b). In any case where it is 
proved that the person whilst committing the offence had any betting 
transaction with a person under the age of sixteen years, the offender 
is liable to the same penalties as a person convicted of a third or subse- 
quent offence (b), ^1023 

‘‘ Street ’’ includes any highway and any public bridge, road, lane, 
footway, square, court, alley, or passage, whether a thoroughfare or 
not ; and ‘‘ public place ” includes any public park, garden, or sea- 
beach, and any unenclosed ground to which the public for the time 
being have unrestricted access, and every enclosed place (not being a 
public park or garden) to which the public have a restricted right of 
access, whether on payment or otherwise, if at or near every public 
entrance there is conspicuously exhibited a notice prohibiting betting 
therein (c). [lOS] 

The gist of the offence of frequenting is the doing it often (d). 
Being in a place sufficiently long to effect the object aimed at is fre- 
quenting (e). Distributing in a public street handbills containing 
offers by bookmakers to receive bets was held to be an offence under the 
enactment ( / ). £1043 

Any person who appears to the court to be under sixteen is to be 
deemed to be under that age unless the contrary is proved or the person 
charged satisfies the court that he had reasonable ground for believing 
otherwise (g). 

Any constable may arrest without warrant any person committing 
an offence, and seize and detain any article liable to be forfeited (h), 
[105] 

The above provisions do not apply to racecourses for horses on race 
days or to adjacent ground {i), £1063 

Bye-Laws. — ^Bye-laws for good rule and government and for the 
prevention of nuisances under the Municipal Corporations Act, 1882, 
sect. 28 (A*), and the L.G.A., 1888, sect. 16 (1), made by town councils 


(a) I?. V. Stotie, Eon parte Seton (1908), 99 L. T. 88 ; 25 Digest 434, 319. 

(h) Street Betting Act, 1906, s. 1 (1) ; 8 Statutes 1170. 

(c) Ibid,, s. 1 (4) ; 8 Statutes 1171. 

{d) White V. Morlcy, [1899] 2 Q. B. 34, 40 ; 25 Digest 436, 330. 

(e) Aifton V, Scott (1909), 100 L. T. 393 ; 25 Digest 436, 334. 

(/) Dunning v. Smetman, [1909] 1 K. B. 774 ; 25 Digest 434, 31S. 
ig) S. 1 (3) ; 8 Statutes 171. 

(h) S. 1 (2), ibid. 

(i) S. 2, iMd. 

(fc) 10 Statutes S84 ; now repealed by L.G.A., 1933, and replaced by s. 249 thereof. 
(0 /Oil/., 098 ; now repealed by L.G.A., 1933, and replaced by s. 249 thereof. 
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and county coiiiicils for prohibiting the frequenting and, use of streets 
and qniblic places for purposes, of betting and wagering have been 
upheld (m), but such bye-laws are now unnecessary, and since the 
passing' of the Street Betting Act, 1906, have been excluded fro, m the 
model series of bye-laws of the H.O. under the Acts of 1882 and 1888. 
POTJ ,, 

liOndoiie— 111 addition to the foregoing, sect. 28 of the Metropolitan 
Streets Act, 1867 (^^), provides that any three or more persons assembled 
together in any part of a street within the Metropolis for the purpose 
of betting are to be deemed to be obstructing the street, and each of 
such persons is liable to a penalty not exceeding five pounds. Any 
constable of the City Police Force, within the City of London, and any 
constable of the Metropolitan Police Force, elsewhere in the Metropolis, 
may take into custody, without warrant, any person committing an 
offence in the view of such constable. 

Bye-laws made under the L.G.A., 1888, sect. 16, and the Municipal 
Corpns. Act, 1882, sect. 23, referred to above, are in force within the 
county of London [lOS] 


(ni) Godwin v. Walker (1896), 60 J. P. Jo. 308; 25 Digest 436, B32i Burnett v. 
Berry, [1896] 1 Q. B. 641 ; 25 Digest 435, 326 ; Jones v. Walters (1898), 62 J. P. 
374 ; 25 Digest 435, 329 ; White v. Motley, [1899] 2 Q. B. 34 ; 25 Digest 436, 330 ; 
Thomas v. Slitters, [1900] 1 Ch. 10 ; 25 Digest 435, 327 ; Hickey v. Hay (1900), 
65 J. P. 232 ; 25 Digest 435, 525. 

(w) 19 Statutes 161. 
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See also title : Boat) Traffic. 


Introductory. — Tliis title relates only to bicycles wliieJi are not 
mechanically propelled. It thus excludes motor cycles and bicycles 
with an auto-wheel attached, which latter come within the definition 
of motor cycle in the Road Traffic Act, 1930 (a). [1093 

Bicycles on. Footpaths.— A bicycle ' is ■■■ a carriage ” within the 
Highway Acts (b). Hence the rider of a bicycle is liable to a penalty 
for wilfully leading or driving a carriage ” upon any footpath or 
causeway by the side of any road (c), under sect. 72 of the Highway Act, 
1835 (d) ; or if on any part of the highway he, by negligence or wilful 


(a) S. 2 (1) (f) ; 23 Statutes 609. 

(b) L,G.A., 1888, s. 85 (1) ; 10 Statutes 755. 

(c) See E, v, Prafi (1867), L. H.' 3 Q. B. 64 ; 26 Digest 438, 75563 
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inisbebavioiu’j causes any hurt or damage ; or if he does not keep his 
bicycle on the left or near side of the road ; or if he rides furiously so 
as to endanger the life or limb of any passenger (sect. 78) (e). Offenders 
whose names are unknown, may be seized and detained by any person 
witnessing the offence, and forthwith taken before a justice (sect. 79). 

Provisions somewhat similar to the above are included in sect, 28 
of the Town Police Clauses Act, 1847 (/), as incorporated with the 
P.H.A,, 1875, by sect. 171 thereof (|), and applied to urban districts, 
including boroughs. By these provisions, it is an offence, punishable 
summarily, in any street, to the obstruction, annoyance or danger of 
the residents or passengers, to ride or drive furiously any carriage ” 
(which expression here also would presumably include a bicycle) ; or 
to drive any carriage upon the footway of any street. fHOj 

Highway Code. — The Highw^ay Code issued by the Minister of 
Transport with the authority of Parliament, in pursuance of sect. 45 
of the Road Traffic Act, 1930 (/i), contains the following rules for 
])edal cyclists,” failure to observe which may, in any proceedings, civil 
or criminal, including proceedings for an offence under that Act, be 
relied upon by any party to the proceedings as tending to establish 
or to negative any liaffiiity in question in those proceedings (sect. 45 (4)). 
These rules are to the following effect : 

The cyclist is to pay careful attention to the rules in the code headed 
“ speed,” “ signals,” “ overtaking,” “ cross roads,” “ white lines.” 

He is to give warning of his approach whenever necessary, to get 
into single file except on very broad roads, and not to ride more than 
two abreast; not to wobble; not to keep close behind fast moving 
vehicles or to hold on to motor vehicles even if stationary when the 
traffic is held up ; not to cycle along the narrow spaces between 
stationary vehicles in a traffic block ; in the dark to keep well to the left 
of the road as a bicycle is not easily visible, and if no red rear lamp is 
used to keep the reflector clean and properly fixed ; when passing or 
overtaking pedestrians or animals to give a wide clearance ; to show 
special consideration to horses and horse-drawn vehicles. It is an 
offence under sect. 29 of the Road Traffic Act, 1930 (hh), to take hold of a 
motor vehicle for the purpose of being towed without reasonable cause, 
and also under sect. 10 of the Road Transport Lighting Aet, 1927, to 
ride at night without either a red rear lamp or an unobscured and 
efficient red reflector. [111] 

Signalling Approach, — The Minister of Transport is empowered by 
sect. 59 (1) (b) of the Road Traffic Act, 1930 (i), to make i^egulations 
prescribing the appliances to be fitted to bicycles for signalling their 
approach when used on roads, and for securing that the riders shall by 
such appliances give audible and sufficient warning of their approach. 
No regulations under this provision have so far been made ; but see in 
this connection the rules for pedal cyclists above cited from the High- 
way Code. [112] 

Lighting (j), — Under the Road Transport Lighting Act, 1927, seets. 1 
(1 ), and 5 (1) (fe), every bicycle in any road must carry during the hours 


(e) 9 Statutes 91. ( / ) 19 Statutes 38. 

(g) 13 Statutes 696. (h) 23 Statutes 643. 

{hh) Ibid,, 632. j(i) JMd., 654. 

(j) The Road Traffic Bill before Parliament affects the lighting of bicycles. 
(A') 19 Statutes 100 , 102 . 
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of darkness ” a lamp showing to the front a white light visible from a 
reasonable distance, and also either a lamp showing to the rear a red 
light visible from a reasonable distance, or an nnobsenred and efficient 
red reflector, “ The hours of darkness ” means, as respects the period 
of ‘‘ summer time,” the time between one hour after sunset and one 
hour before sunrise ; and as respects the remainder of the year, the 
time between half an hour after sunset and half an hour before 
sunrise. “ Summer time ” is the period beginning at 2 o’clock, 
Greenwich mean time, in the morning of the day next following the 
third Saturday in April, or, if that day is Easter day, the day next follow- 
ing the second Saturday in April, and ending at 2 o’clock, Greenwich 
mean time, in the morning of the day next following the first Saturday 
in October (kk). The expression “ sunset ” as used above means sunset 
by local time (I). , 

No lamp need be carried if the bicycle is being wheeled by a person 
on foot as near as possible to the near or left-hand edge of the carriage- 
way (Road Transport Lighting Act, 1927, sect. 5 (1) (c)) (vi). Regula- 
tions as to reflectors have been made by the Minister of Transport 
under sect. 9 of the Act (n). These contain provisions as to the con- 
struction and reflecting power of reflectors, the size of the aperture or 
apertures of the frame of the reflector, and its position on the bicvcle. 

[1131 

Lonaon.~There are no special statutory provisions which apply 
only to bicycles in London. The London Traffic Act, 102-1, docs not 
refer to bicycles. 

(kk) Summer Time Act, 1922, s. 3, as amended by the Summer Time Aet, 1925, 
s. 1 (2) ; 19 Statutes 420, 421. 

(l) See Gordon v. Cann (1899), 68 L. J. Q. B. 434 ; 42 Digest 936, SI. 

(m) 10 Statutes 102. 

(n) Road Vehicles Lighting Regulations, 1929 (S.R. & O., 1929, No. 723) ; 
Road Vehicles Lighting (Amendment) Provisional Regulations of Jul}^ 28, 193.-3. 
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See aho tifks : Advertisements ; 

Highway Nuisances;. 
Offensive Behaviour; 

Rating of Special Properties. 


Scope of Article. — This article deals generally with the regulation of 
bill posting and hoardings. Further powers which may be exercised 
in relation to the display of advertisements of an indecent or offensive 
nature are dealt with in the titles Highway 'Nuisances and Offensive 
Behaviouk. ' . , 

The liability for rates in respect of advertising stations is dealt with 
in the title Rating of Special Propebties. [1153 
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Nuisances in .eoniiection with Bill Posting,— -Model b 3 ^e-laws, prepared 
by the H.O/.:for the., guidance .of town councils .and of, county 
councils (rt), for good rule and government and for the prevention 
of nuisances, contain clauses prohibiting persons from affixing placards 
upon aiiv building, walb fence, gate, door, pillar, tree, or post in or 
abiittiug^on any street or public place without the permission of the 
owner "or occupier or person having the charge thereof or unless 
authorised so to do by law; and from pulling down or defacing any 
aiitliorised public notice on any wall or other place where such notice 
be lawfullv affixed. 

’To tear down or cover over bills lawfully posted will justify a 
summary conviction for maliciously damaging them (b), 

Advertisements on Licensed' Hoardings. — Where any corpn., 
board, vestry, urban sanitary or other authority, acting under any 
power vested in them by any local or general Act, grant a licence 
for the temporary erection of any hoard, gantry, scaffold, or other 
structure upon or over any part of any public highway, or upon or over 
any lands or hereditaments which are their property, the authority 
may include in the licence conditions (i.) prohibiting the affixing of 
any advertisement to such structure, or (ii.) sanctioning the affixing 
of advertisements thereto upon payment of such sum, and on such 
conditions as the authority may determine (c). [[IITJ 

Any person using such structure otherwise than as permitted by 
the licence, is liable on summary conviction to a penalty not exceeding 
£5, and a further sum not exceeding 405. for every day during which 
the ofience shall be continued after notice in writing to discontinue 
such use (d). Person ’’ includes any body of persons whether coiporate 
or unincorporate ( 5 ). 

Payments received for licences and penalties recovered are to be 
applied in aid of the rate levied for the repair of the highway (/). 

The reference to hoardings ‘‘ licensed ” under general Acts is some- 
what obscure, for the powers of urban sanitary authorities under the 
public general Acts applicable outside London do not authorise the 
issue of a licence where a hoarding is erected (g). 

Local Acts usually give an authority power to forbid the erection 
of any hoarding, or hoardings over a certain height, without a licence ; 
tliey may deal also with “ fly ” posting, Le. the posting of bills without 
permission. [118] 

Safety of Street Hoardings —Where sect. 32 of the P.H.A. Arndt. 
Act, 1907, is in force (h), the use of any hoarding or similar structure 
which is in, or abuts on, or adjoins any street is prohibited for any 
purpose, under a penalty not exceeding £5, and a daily penalty not 
exceeding 205., unless it is securely fixed to the satisfaction of the local 
authority. This provision therefore applies not merely to hoardings 


(а) Sec L.G.A., 1933, s. 249 ; 26 Statutes 439 ; whieh has superseded the 
Municipal Corporations Act, 1882, s. 23, and the L.G.A., 1888, s. 16. 

(б) R . V. Milvain JJ, (1884), 1 T. L. R. 159 ; 15 Digest 1038, 11 , 718 , 

(c) Advertising Stations (Rating) Act, 1889, s. 5 ; 14 Statutes 598. 

(d) Ibid 

(e) S. 2 ; 14 Statutes 597. 

(/)S. 5; 14 Statutes 598. 

(g) See, €,g., P.H.A. Amendment, Act, 1890, s, 34; 13 Statutes 837 ; Towns 
iniprovement Clauses Act, 1847, s. 80 : 13 Statutes 550. 

(h) 13 Staiutes 923. 
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wiiicli form tlie de facto boundary of a street (^), but also to those erected 
.close to a' street tlioiigli separated .. from, the street by boundary 
fence (A?). p-tQ] 

London.— The Metropolis Management Amendment Act, 1862, 
sect. 90 (/), provides a penalty not exceeding tOs*. recoverable summarily 
from any person who affixes or causes to be affixed any bill, notice or 
paper against, or defaces or disfigures any street post, lamp post, pump, 
or building vested in any metropolitan borough council, or who removes, 
defaces or injures any notice board placed or set up by such council, or 
who pulls down or defaces any notice set up or affixed by order of any 
such eomicil. 

The Metropolitan Police Act, 1839, sect. 54 (10) (m), prohibits, 
except by the consent of the owner or occupier, the affixing of any 
posting bill or other paper against or upon any building, wall, fence or 
pale, or the writing upon, soiling, defacing or marking any such building, 
etc. with chalk or paint or the wilful breaking, defacing or damaging of 
any such building, wall, fence or pale. 

The London Council (General Powers) Act, 1890, sect. 14, and 
Sched. B. (n), enables the L.C.C. to make general bye-laws for the control 
of public parks, gardens and open spaces, and (inter a^m) to prohibit 
the defacing or disfiguring of any monuments, posts, notice boards, 
houses, buildings, sheds, etc., by posting or affixing in any way any bill, 
placard or notice thereon. [120] 


(i) Uockleys, Ltd, v. Pritchard (1909), 74 J. P 11 ; 20 Digest 507, 2602, 

{k) Stockport Corpn. v. RoUinson (1910), 74 J. P. 236 ; 26 Digest 507, 260,3 ; 
hut ef, Barnett V, Covell (1903), 68 J,P, 9H ; 26 Digest 567, 2601, 

(l) 11 Statutes 989. 

(m) 19 Statutes 121. 

(n) II Statutes 1018, 1022. 
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The law relating to billiard licences is contained, in tlie main, in 
.the Gaming Act, 1845 (a). [121] ' 

Licensing.— A billiard-table licence is not required for any fully 
licensed public-house, but, subject to this exception, every house, room 
or place kept for public billiard playing, or where a public billiard table is 
kept, or bagatelle board, or instruments used in any game of the like 
kind, at which persons are admitted to play, requires a billiard licence. 
These licences are granted and renewed by the justices at their annual 
licensing meeting. Transfers of licences are granted at the special 
sessions for transferring licences for ale-houses (sect. 10). There is no 
appeal against the refusal of the justices to grant a licence (b). 


(a) 8 Statutes 1140 el seq, 

(b) It V, Demmhire JJ. (1857), 21 J. P. Jo. 77.3 ; 42 Digest 924, WO, 
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Licences must be in the form given in the Third Schedule to the 
Ganiing Act. They are granted for the year from April 5, and must be 

SlicSior h^enL^t^ the transfer of a licence must give the 
same notices as are required in the case of apphcations for a licence tor 
he sale of intoxicating liquor, or as near thereto as circumstances 
admit (d). No notice is required in the case of apphcations for the 

Anv ?eiorkSing a public billiard table, or bagatelle board or 
instrumeSf med SCy game of the like kind, for public use, without 
eing duly licensed, or Lt holding a publican’s licence for the premises 
ihc?e the table is kept, or not hawng the words licensed for billiards 
legibly printed in some conspicuous place near the door and on the 
outside of the house specified in the licence, is liable to a penalty, 
on conviction before two justices, of £10 for every day on which the 
billiard table, bagatelle board or instrument has been used, or to 
imiirisonment, with or without hard labour for one calendar month 
(Gaming Act, sect. 11) (e). [122] 


Offences against Tenor of Licence.— Offences against the tenor 
of a licence are punishable by a fine of £10 for the first offence, 
and £20 for any subsequent offence (d). An offence is committed 
against the tenw ” of a licence in the following cases : Where the 
holder of a billiard licence or a publican’s licence wilfully or knowdngly 
permits drunkenness or other disorderly conduct in the 5 9^' 

knowingly allows the consumption of excisable liquors (/) therein 
by the persons resorting thereto ; or knowingly suffers persons ot 
notoriously bad character to assemble and meet together therein ; 
or opens the house for play or allows play therein after one o’clock 
and before eight o’clock in the morning ; or keeps it open or allows play 
therein on Sundays, Christmas Day, or Good Friday, or on any day 
appointed for a public fast or thanksgiving ; or refuses to admit a 
constable (sects. 12, 13 and Third Schedule) (g). [123] 


Right of Entry by Constable. — A police constable or officer of police 
may enter any house, room or place where any public table or board is 
kept for playing billiards when and so often as he shall think proper. 
Any holder of a publican’s licence or a billiard licence -who reiiises 
admission to such constable or officer of police is, on conviction, to be 
deemed guilty of an offence against the tenor of his licence, and to be 
punished accordingly (sect. 14) (h). 

Appeal lies to quarter sessions against any summary conviction 
in respect of the above offences under the Gaming Act (sect. 20) (i). 
P24] 


London.' — The foregoing law also applies witliin the Metroj^olis. 

1:1253 


(c) 8 Statutes 1149. 

(d) Licensing Act, 1872, s. 75 ; 9 Statutes 942. 

(e) 8 Statutes 1150. 

(/) Beer is not an excisable liquor for this purpose. See Inland Revenue Act, 
1880, s. 47 j IG Statutes 471. 

(g) 8 Statutes 1150, 1154, See also Licensing Act, 1872, s. 75, and Licensing 
Act, 1921, s. 19 ; 9 Statutes 942, 1064. 

(h) 8 Statutes 1151. 

(0 Jbld., 1158. 
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Sec also ti Iks : Bankers and other Overdrafts; 
Borrowing. 


Introductory Note.— The issue of Bills of Exchange (or Money Bills, 
as they are commonly known) by local authorities generally has not yet 
received the approval of Parliament, The Metropolitan Board of 
Works (predecessors of the L.C.C.) in 1877 obtained power to issue 
‘‘Metropolitan Bills,” which are now authorised as “London County 
Bills ” under later powers obtained by the L.C.C. In addition, the 
councils of some seventeen county boroughs (including Birmingham, 
Liverpool and Manchester), two joint boards and one port sanitary 
authority, have obtained powers under local Acts to borrow temporarily 
by this means, but since 1918 Parliament has consistently refused to 
grant new or extended powers to issue bills. Every attempt to obtain 
the power, or to extend it where it is already enjoyed, has been reso- 
lutely opposed by the Treasury, 

A bill is usually available only as a means of raising capital moneys 
for authorised purposes, and it follows that before making an issue of 
l>ills the local authority must hold unexercised borrowing powers to 
cover the proceeds of the issue. 

Power to discount Promissory Notes ” is in every respect equiva- 
lent to power to issue bills and is covered by this article. Two 
Scottish cities have obtained power in this form for the temporary 
iinaneing of revenue expenditure. 

Nature and Purpose. — Money Bills have the same legal significance 
as commercial Bills of Exchange or Promissory Notes, but in their form 
and mode of issue they bear a closer resemblance to the Treasury Bills 
by means of wliich the short-term borrowings of the National Exchequer 
are liiianced. They have a minimum currency of three months, and 
a maximum currency of twelve months, and are generally issued for 
sums of £500, £1,000 or multiples of £1,000, Each bill is issued under 
the seal of the local authority and entitles the named purchaser or a 
siibsecpient transferee to payment of the nominal amount of the bill 
at the maturity date, out of the revenues of the local authority, all 
of which are charged as security for repayment. The issue of bearer 
!)ills is not as a rule permitted. 

The raising of money by the issue of bills is a most convenient way 
of tiding over a period that is unsuitable for the issue of a long term 
loan. Moreover, it is not always possible to foresee the precise amount 
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of cxpcjuliturc whicli a given capital scheme will involve, nor the exact 
length of the period required for the completion of the work. In such 
cases the bill is found to be a most economical instrument for raising 
short-term funds. As an alternative to the usual practice of obtaining 
leniporary loan accommodation from bankers, possession of the power 
to issue bills places a local authority in a much freer position both in 
regard to tlicir bankers and as to the time of raising a permanent loan. 
Considerable savings in interest charges may be effected by the use of 
bills, since it is clearly cheaper in the long run to borrow on a short- 
term se(‘urity at a high rate (to cover a period of high rates generally) 
ir a subsequent funding can be carried out at a lower rate of interest. 

im 

Mode of Issue.— Money Bills are not issued at a fixed price. Tenders 
arc invited by press advertisements for bills of a stated amount and 
period ; the tenders quote the price per cent, at which the tenderers 
are ])re})a.red to purchase the bills, and allotments are made to the 
highest tenderers. Competition tends to ensure that the highest 
possible tenders (Le. lowest possible rates of discount) are obtained. 
[Jsually the issue is negotiated through the Bank of England or one of 
Ihe large joint stock banks, but in certain circumstances it may be 
convenient to make a private issue by direct sale to a discount house, 
with consequent savings in the costs of issue. 

The Money Bill has the advantage that it attracts as an investment 
both the banks and the investing public. To the banks, it is a highly 
liquid asset maturing at a fixed and early date, while it represents 
an attractive short-term investment for large business undertakings. 
Bills are, however, essentially a money market security, and are not 
dealt ill on the Stock Exchange. £1283 

Costs of Issue. — The principal item of cost in connection with the 
issue of bills is the stamp duty at the rate of l5. per cent, which must 
be impressed on each bill, under the Stamp Act, 1891 (a), as amended 
by the Finance Act, 1897, sect. 8 (b). The commission for negotiating 
the issue paid to the agent bank is of course a matter of arrangement, 
but is generally at the rate of 1^. per cent, per annum on the nominal 
amount of the issue. [1293 

Records. — A register of bills issued and renewed must be kept by 
the treasurer or other person appointed by the local authority, recording 
the amount of each bill, the principal money raised by such bill, the 
statutory bon-owing power exercised by the issue, and the dates of 
issue and repayment. The register is open to inspection by any creditor 
of the local authority. 

Within forty-two days after the close of any financial year in which 
any bills have been issued, paid off, or are outstanding, the treasurer 
must submit to the M. of H. a return of particulars of the bill transactions 
of the year. These requirements are imposed by the local Acts allowiiiff 
the issue of bills. [180] / 

Interest.— The amount actually realised by the issue of bills (i.e. 
the accepted tender price) is the principal sum borrowed, and the 
difference between the amount received and the nominal amount 
payable at maturity represents interest on the loan. The rate of dis- 


(a) 16 Statutes QIB et seq» 
(h) 696. 
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count' is , iisiiaily. expressed as a percentage of the nominal amo'unt, 
but tlie true rate of interest payable is calculated on the basis of the 
proceeds of the issue, e.g, an issue of twelve months’ bills at a rate of 
discount of £8 per cent, is equivalent in terms of true interest to a rate 
of £3 I 5 . l*27d. per cent, per annum. The amount of cliscoimt or 
interest must be provided out of revenue by the fund or rate to which 
the proceeds of the issue are allocated. £1313 

Repayment. — At the expiration of their currency, bills may be 
either renewed or repaid, e,g, out of the proceeds of an issue of stock. 
But as bills may be issued only in respect of authorised borrowing 
powers, it follows that, in accordance with the appropriate borrowing 
power or loan sanction under which the proceeds are allocated, provision 
must be made during the currency of the bills for the payment to vsink- 
ing fund of the due proportion of the contribution towards repayment, 
as if the money had been raised by the issue of stock or mortgages. 
Such provision is a charge on the fund or rate to which the proceeds 
of the issue have been allocated, and it is payable notwithstanding that 
the capital purpose may be one for which a period of thirty years is 
allowed for redemption, although the bills themselves, if not renewed, 
must be replaced by a more permanent form of borrowing at the end 
of (say) twelve months. Generally, bills are not renewed at maturity ; 
they are intended to provide emergency capital, and unless the market 
conditions have not improved since their issue, they are as a rule paid 
off out of the proceeds of stock issued. 

If, at the approach of the maturity date, market conditions are still 
unfavourable to a stock issue or other means of funding the amount of 
bills outstanding, renewal may be effected by making a fresh issue of 
bills and using the pi'oceeds to pay off the maturing issue. On repay- 
ment at the maturity date (without days of grace), the bills are sur- 
rendered and cancelled. [1323 

Criticisms of the Use of Bills. — ^The strong opposition of the Treasury 
to any extension of local authorities’ powders to issue bills is based 
chiefly on the view that they compete with Treasury bills and so tend 
to increase the cost of Government borrowing. The Treasury also 
foresee a danger of bills being used as an instrument for permanent 
hnancing ; in their opinion the capital expenditure of local authorities 
should be financed by the issue of a security of at least five years’ 
currency. They would, it appears, confine the power to issue bills to 
those authorities who need a working balance in order to meet current 
revenue expenditure, on the analogy of the pre-war Treasury Bills, 
which were used for bridging over a seasonal shortage of current 
income in relation to current expenditure. 

The practice of certain local authorities in continuously renewing 
maturing bills and thus creating a sort of permanent unfunded debt 
offends against the principle underlying the purpose of the Money 
Bill, i,e, to provide capital moneys in an emei*gency pending the 
arrival of a favourable time for funding the debt by an issue of stock. 
It is always possible that difficulty might be experienced in renewing 
bills at a time of stress and restriction in the money market. 

It is interesting to note that the question of borrowing temporarily 
by means of discounting promissory notes was examined" by the Com- 
mittee on Local Expenditure (Scotland) (c). The committee considered 
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tins a very valuable privilege which should be extended to all counties, 
cities and large burghs forthwith, subject to the same conditions and 
regulations which govern the present sanction to the two cities. They 
make it perfectly clear that their recommendation is not made to en- 
courage borrowing, but to allow such borrowing as is necessary to be 
effected at the cheapest possible rate, £133] 


Model Clause.— "The following is the model clause found in local Acts 
authorising the issue of bills (d) : 

Instead of raising for any purposes, by the creation and issue of 
stock or of : mortgages, money which they are authorised to raise by 
either of these' methods (whether under this Act or any other Act of 
Parliament or otherwise howsoever) the corpn. may, if they see fit, 
inise for those purposes such money by means of bills subject to and in 
accordance with the following provisions : 

(1) bills issued by the corpn. shall be called Birmingham Corpn. bills ; 

(3) a Birniiiigham corpn. bill shall be a bill in the form prescribed 
by regulations made in pursuance of this Act for the payment 
of the sum named therein in the manner and at the date 
therein mentioned so that the date be not less than three 
nor more than twelve months from the date of the bill ; 

(3) such bills may be offered for purchase by tender in such 

manner and on such conditions and after public advertise- 
ment in such manner as the corpn. determine ,* 

(4) the bills shall be issued under the authority of a Avarrant sealed 

by the corpn. ; 

(5) each bill shall be for the amount directed by the corpn., not being 

less than five hundred pounds ; 

(6) each bill shall be imder the seal of the corpn. ; 

(7) a register of the bills issued and renew^ed by the corpn. shall be 

kept by the treasurer or such other person as may be 
appointed by the corpn. and such register shall show- the 
amount of each bill, the principal money raised by such bill, 
the statutory borrowing jiow’-er in respect of which the bill 
is issued, the date of issue, the date when the same falls due, 
and the date of payment thereof. Such register shall at all 
reasonable times be open to inspection wdtliout payment of 
any fee by any creditor of the corpn. ; 

(8) the corpn. shall not issue bills payable to bearer ; 

(9) the corpn. shall before issuing any bill under this Act, from time 

to time make regulations wdth respect to bills subject to and 
in accordance with this Act, and shall furnish to the M. of H. 
a copy of any regulations so made. Such regulations shall 
provide : — 


(a) for regulating the preparation, form, mode of issue, mode of 

payment and cancellation of bills ; 

(b) for regulating the issue of a new bill in lieu of one defaced, 

lost or destroyed ; 

(c) for preventing, by the use of counterfoils or of a special 

description of paper or otherwise, fraud in relation to bills ; 

(d) lor^he proper discharge to be given upon the payment of a 
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(10) the corpn. may enter into such arrangements with any bank 

for carrying into effect the provisions of this Act with respect 
to the issue of bills and to the payment of the principal sum 
named therein, and to all mattei's relating thereto, and for 
the proper remuneration of such bank with reference thereto 
as they may think proper. Such remuneration shall be 
apportioned between the several funds or rates to which the 
principal moneys raised by the bills are chargeable ; 

(11) the amount of money received by the corpn. in respect of a bill 

shall be deemed to be principal money raised by means of 
such bill; and the difference between the amount payable 
in respect of a bill and the amount received in respect thereof 
shall be deemed to be interest on the principal money so 
raised ; 

(12) the corpn. shall provide from the same source and pay at the 

appropriate time into a sinking fund or sinking funds the 
same sums for repayment of the principal money so raised 
as they wvould have done if mortgages of the same amount 
had been issued and such fund or funds shall be dealt with 
in the same manner as if the same were a mortgage sinking 
fund, and the corpn. shall pay the interest on the principal 
money out of the fund or rate to which the principal money 
so raised is charged ; 

(18) the aggregate amount payable on bills current at any one time 
shall not exceed the sum of five hundred thousand pounds 
except by the amount payable on bills issued shortly before 
any other bills fall due in order to pay off those bills ; 

(14) the corpn. may subject to the provisions of the preceding 

sub-section renew bills at maturity ; 

(15) money raised by the issue of bills shall be employed by the 

corpn. for the purpose of the several statutory borrowing 
poM'ers in respect of which the bills are respectively issued ; 

(16) for the repayment of the principal money raised by bills the 

corpn. may raise money by the creation of stock or issue 
of mortgages or further bills ; but save as aforesaid the 
powers given to the corpn. to raise moneys by the creation 
of stock or mortgages shall be suspended to the extent to 
which moneys have been raised by the issue of bills ; 

(17) a Birmingham corpn. bill shall entitle the holder to payment 

at maturity of the sum expressed in such bill to be payable, 
and shall be charged on all the revenues of the corpn. ; 

(IS) the treasurer shall within forty-two days after March 81 in 
any year during which any bills have been issued, paid off, 
or outstanding under this section, transmit to the M. of H. 
a return in such form as the Minister may prescribe and 
containing all such particulars as he may require in regard 
to the issue of and payment of bills by the corpn.’’ 

London, — As stated above the L.C.C, have statutory authority to 
issue bills known as London County Bills,” the aggregate of which 
outstanding at any one time must not exceed £2,000,000. 

The L.C.C. (Finance Consolidation) Act, 1912 {e)y I'epealed certain 
provisions of the L.C.C. (Money) Acts, which authorised the issue of 
London County Bills.” Sect. 85 of the Act of 1912 provides that such 

(e) 2 & 8 Geo, 5, c, ev. 
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Biils iiiav be issued in a form to be prescribed by regulations made by the 
Council and are to be offered, after public advertisement, for purchase 
by tender in such manner and on such conditions as the Council may 
determine. The aggregate amount payable on bills current at any one 
time is not to exceed the sum of £2,000,000. It is stated on p. 30 of 
Fart I. of the annual report of the Council for 1931 (published in 1933) 
that no such biils were outstanding or issued during the year 1931. 


BILLS, PARLIAMENTARY AND 
PRIVATE 


PAGE 

Introduction - - - ~ 66 

Promotion ----- 68 

A. Requirements of L.G.A., 

3083, AS TO Promotion 
1. Procedure on Promotion 
*J. The Resolution - - - 

а. Approval by Local Govern- 

ment Electors - - - 

4. How Wishes of Electors Ascer- 

tained ~ - 

5. Meeting of Local Government 

Electors - - - ~ 

б. When Poll may be Demanded 
V. How Poll is Taken 

8. Penalties for Offences in Con- 

nection with Poll - 

9. Equality of Votes at Meeting 

or Poll - - ~ - 

10. Duty of Council if Meeting or 

Poll against Resolution 

1 1 . Failure to Comply with Statu- 

tory Requirements - - 

13. Special Powers of Local 
Authorities - - - 

B. Standing Orders as to Pro- 

.. MOTION ■■ . - ' - -■ ■ - 

Classes of l^rivate Bills - 
Procedure on l^romotion ~ - 

1. Not later than November 20 : 

Deposit of Plans, etc. 

3. Not later than November 27 : 
Deposit of Bills wdth Par- 
liunient ~ 


See also titles ; 

Costs ; 

Parliamentary Agents ; 
Private Acts ; 


PAGE 

3. Not later than December 4 : 

Deposit of Bills with Govern- 
ment Departments and other 
Authorities : Deposit of 

Estimates _ - 7(5 

4. Not later than December 5 : 

Notices to owners, etc., in 
case of certain Bills ~ -78 

5. Not later than December 11 : 

Notices to Owners, etc., in 
case of certain other Bills ; 
Newspaper and Gazette 


Notices : Statement as to 

Working-class Houses - 70 

Opposition - - - - §3 

A. Requirements OF L.G.A., 1933, 

AS to Opposition -- - - 33 

B. Standing Orders as to Op- 

position - - - - 84 

Petition against Bill - - 84 

Deposit of Petitions - - 84 

Late Petitions - - - 84 

Petitions against Alterations - 84 

Form of Petition ~ - - 84 

Locus Standi - - - - 84 

Specific Locus Standi in Certain 
Cases- - - - - 85 

Cases left to Discretion of House 
Authorities - - - 85 

Expenses of Local Authority in 
Promotion or Opposition - 87 

London _ - - _ - 87 


Provisional Orders ; 
Sunday Entertainments ; 
Town Meetings. 


68 

68 

68 

69 

69 

69 

70 
70 

70 

71 
71 
71 
71 

71 

72 
72 

72 

76 


Introduction 

Much parliamentary time each session is devoted to the considera- 
tion of private or local biils. Such bills are measures wdiich affect 
particular persons or localities. Public general Acts usually create or 
amend a code applying to the whole of England and Wales or Scotland, 
or the whole of the United Kingdom. Problems, howevei', arise locally, 
which require powers beyond those contained in the general law, and 
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sucli special powers, on proof of the merits of the case, can be obtained 
by, means of a private bill. 

Private bills usually extend either to London only or some particular 
borough or other local area, and contain provisions in the interests of 
a local authority, company or individual. But as pointed out in May’s 
Parliamentary Practice (a), considerable difficulty has often arisen in 
deciding whether a particular bill should be introduced as a public 
bill or as a private bill. If the bill should propose radical alterations 
in the administration of justice or the government of the police, or 
should bring forward important alterations of the general law which 
would affect a large population, it should properly be introduced as 
a public bill. Thus, the Metropolitan Police Acts, 1829 to 1981 (5), 
are public general Acts, and the bills for the Metropolis Management 
Act, 1855, and amending Acts (c), the P.II. (London) Act, 1891(d), 
and the London Government Act, 1899 (^), were all introduced as 
public bills. On the other hand, the bills for the London Building 
Acts, 1894 and 1980 (/), were introduced as private bills. 

The introduction of a bill as a piivate bill allows persons whose 
interests are threatened by it to appear by counsel before a parliamentary 
committee, while no such opportunity is afforded by the procedure on 
a public bill. To meet this difficulty, the promotion of “ hybrid bills ” 
has been devised, by which is meant the introduction of the bill as a 
public bill, and its subsequent committal to a private bill committee, 
by whom opponents will be heard by counsel, as if it were a private bill. 

The bill for the London Passenger Transport Act, 1988, was dealt with 
as a hybrid bill, in addition to a number of measures authorising the 
Government to acquire particular sites for the erection of buildings. 

IIB62 

Each House of Parliament has laid down Standing Orders which 
control and regulate the proceedings before the House. The person 
or body wishing to promote or oppose a private bill in Parliament 
must comply with these Standing Orders. But whether a statutory 
body may avail itself of the facility of promoting or opposing 
a bill depends primarily upon the terms of the enactment governing 
its constitution and functions and the funds under its control. 

If, however, the bill is passed and becomes an Act of Parliament, it 
will contain a clause authorising the costs of the promotion to be paid 
by the promoters, and bills have occasionally been promoted by local 
authorities and other bodies, having, in strictness, no power to promote 
a bill. If the bill sliould fail to pass, the costs of the promotion are 
liable to attack. [187] 

It should be mentioned that, apart from statute, a local authority 
vliose existence, or whose powers, privileges or property are seriously 
threatened by a private bill, have an inherent power, as trustees for the 
ratepayers, to oppose the bill before Parliament (g). This right is recog- 
nised in sect. 258 (1) of the L.G.A,, 1988, which provides that notlhng 
in Part XIII. of the Act (which relates to the promotion of and opposition 
to bills) shall take away or diminish any light of a local authority to 

(a) lath Ed., pp. 057—670- 

(b) 12 Statutes, title “ Police.” 

(c) 11 Statutes 889 et seq, 

(d) Ibid,, 1025. 

(e) Ibid., 1225. -j. 

if) Ibid., 1120 ; 23 Statutes 218. , . , . P 

(g) A.-G. V. Brecon Corpn. (1878), 10 Ch. D, 204 ; 83 Digest 82, 530. 

I 


6S IXJCAL GoVEKNBiEOT.XAW '- 

oppose a local and personal bill, wliicli apart from the Act would be 
exercisable by the local authority. ^ 

By Part XIII. of the B.G.A., 19SS {h), which (outside London) (i) 
replaces the Borough Funds Acts, 1872 and 1908 (j), and other enacts 
inents as from June 1, 1984 , Parliament has expressly authorised certain 
local authoiitics to promote or oppose a private bill in Parliament and 
defray the expenses thereby incurred. 

Sect. 258 of the L.G.A., 1988 (i/), provides that the council of a 
countv, borough or district (but not a parish council) may promote 
or oppose a prn^ate bill when satisfied it is expedient to do so, and may 
defray the expenses incurred in i^elation thereto. This power, however, 
does iiof extend to autliorise the promotion of a bill to establish gas 
or water works to compete with an existing statutory gas or water 
f^ompan3^ And although not prohibited by statute it may be taken 
that Parliament will not look favourably upon proposals to compete 
v’ith an efficient non-statiitory undertaking of this kind. £188] 

Although Parliament has invested local authorities of the class 
ineutioned with a power to promote or oppose a private bill, it has made 
the exercise of such powers conditional upon the observance of what 
may be termed the preliminary procedure prescribed in the L.G.A., 
1983, Fait XIII. and Sched. IX. The precise steps to be taken vary 
according to whether the local authority wishes to promote or oppose 
the bill, and are given below^ 

In addition a local authority must comply with the Standing Orders 
of Parliament if it wishes to be heard by Parliament in relation to the 
promotion of or opposition to a bill. 

It is proposed to deal in this article with the various steps which 
must be taken by a local authority under the L.G.A., 1988, and the 
present Standing Orders of Parliament. [1893 


PROMOTION 


A. ReQUIEEBIENTS of L.G.A., 1988, as to PliOMOTION 

1. Procedure on Promotion. — In the case of the promotion of a bill, 
sects. 254 and 255 of the L.G.A., 1988, require that the promotion shall 
be approved : 

By two resolutions passed at meetings of the authority, one of 
wliich must be held after the expiration of 14 days after tlie 
deposit of the bill in Parliament (/c). 

By the local government electors of the area of the authority. 
This provision only applies to the council of a borough or urban 
district. [140] 


2. The Eesoliition. — Under sect. 254 of the Act a resolution approv- 
ing the promotion must be passed by a majority of the wdiole number of 
the .members of the authority at a meeting called for the purpose. 

Ten clear days’ notice of the meeting (in addition to the ordinary 
noiice) and its purpose must be given in one or more newspapers 
circulating in the area of the authority. 

Sect. 254 also I'cqiiires the publication of the resolution in one or 


(h) See 26 Statutes 

(i) As to Loudon, see p. 87, post 

W ijj) 26 Statutes 448. 

(k) under existing Standing Orders the bill must be deposited not later than 
November 2/ (see House of Commons Standing Order No. 38, and House of 
Lords Standing Order No. BB), ■ - 



■ Bills, Paexiamentaey , AND Private 69 

more newspapers circulating in the area of the authority, and the 
approval of 'the resolution by the ■Blinister of Health. An authority 
is precluded from proceeding further with the promotion if the Biinister 
disapproves, the resolution. . , 

The Minister must allow seven days to elapse after publication of 
the resolution before giving his approval. During this period any 
local government elector for the area may object in writing to the 
Minister. 

The promotion must also be approved by the authority by a majority 
of the whole number of their members at a further meeting held as soon 
as may be after the expiration of fourteen days after the bill has been 
deposited .in Parliament. 

Ten clear days’ notice of this meeting and its purpose must also be 
given in one or more local newspapers circulating in the autliority’s 
.area. 

8. Approval by Local Government Electors. — Under the provisions 
of sect. 255 of the Act the council of a borough or urban district must 
obtain the approval of the local government electors to the promotion 
unless it be a bill promoted by a borough, the sole purpose of which is 
to create the borough a county borough (Z) or extend the area of a county 
borough. [142] 

4. How Wishes of Electors Ascertained.— Sched. IX. to the Act 
prescribes the procedure to be adopted by the council of a borough 
or urban district in order to ascertain the wishes of the local government 
electors with reference to the proposed promotion of a bill. The steps 
that must be taken by the authority are briefly as follows : 

Notice and its Contents {Sched. IX.^pam. 1). — ^Notice by the council 
must be given by placard and by advertisement in at least one local 
newspaper in two successive weeks. The first notice must be given 
within seven days after the bill has been deposited in either House. 
The notice must state the title and objects of the bill, the place within 
the area where, for a period of fourteen days, copies of the bill may be 
purchased or extracts taken, and that a public meeting of local govern- 
ment electors, for the purpose of considering the question of the pro- 
motion of the bill, will be held on a named day not being less than 
fourteen days nor more than twenty-eight days after tlie first advertise- 
ment of the notice. [143] 

5. Meeting of Local Government Electors (Sched. IX., paras. 3, 4), — ^The 
meeting of local government electors must be held in accordance wdth 
the notice. The mayor or chairman or other nominee of the council 
presides at the meeting, but if none of these persons is present within 
ten minutes after the time appointed for the meeting, the meeting must 
choose an elector present to preside. 

The person presiding may, with the consent of the majority of 
electors present, adjourn the meeting for a period not exceeding seven 
days (para. 4). [144] 

The Resolution {Sched, IX., paras. 6, 7). — A resolution in favour of the 
promotion must be put and explained to the meeting by the person 
presiding. There may be one resolution covering the whole bill or 


(l) A bill for this purpose may not be promoted unless the population is *75,000 
or upwards (s. 109 ; 26 Statutes 379). 
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separate resolutions in respect of any jiro vision of the bill provided the 
qucstioi), of tlie promotioB of the whole bill is dealt with. ^ The meeting 
ina.y require the person presiding to deal with any provision of the bill 

by a separate resolution. j. , o i i , 

Unless a poll is demanded as provided by para. 8 of the Schedule, 
the decision of the meeting on the resolution is final (para. 7). [145] 

0. When Poll may he Demanded (Sched. IX., paras. 8, 9, 10).— A poll 
mav be demanded with respect to any resolution by not less than one 
hundred electors or one-twentieth of the electors, whichever is less, or 
if the decision of the meeting is against the resolution, by the council. 

A requisition for a poll by the electors must be in writing signed by 
tlic persons making it, and must be delivered to the mayor or chairman 
of the council within seven days after the date of the meeting or its 
adjoxirnmezit. 

A requisition for a poll by the council must be authorised by resolu- 
tion passed within twenty-one days after the date of the meeting of 
electors, and a eoiiy of the" resolution must be delivered to the mayor or 
chairman of the council. C146] 

7. How Poll is Taken (Sched. IX., paras. 11—17).— The mayor or chair- 
man of the council must take a poll on the resolution to wdiich any 
requisition relates, unless a poll is rendered unnecessary by the with- 
drawal of the requisition or the withdrawal by the council of the bill or 
the provision thereof with respect to which a poll has been demanded. 

Polls with respect to any number of resolutions may be taken at the 
same time and by means of the same voting paper. 

The mayor or chairman of the council must cause the votes given 
at the poll to be counted and declare the result. The decision of the 
mayor or chairman on any question arising on any voting paper is 
final. 

In the event of the mayor or chairman of the council being unable 
or unwilling to act with respect to a poll, the council must appoint some 
other person to act. 

Subject to the provisions above mentioned the poll must be taken 
in accordance with regulations made by the Minister of Health, and the 
Minister may prescribe forms for requisitions, voting papers, notices 
and other documents under Sched. IX. (m). The prescribed forms or 
forms to the like effect must be used. Regulations made by the Minister 
under tlie Schedule have to be laid hefoi’e each House of Parliament 
as soon as maybe after they are made. [147] 

8. Ppalties ior Offences in Connection with Poll. — ^Under para. 18 
of the Ninth, Schedule to the Act provision is made for offences in con- 
nection with a poll taken under the Schedule. This paragraph is in the 
following terms : 

Any person who at, or for the purposes of, a poll under the pro- 
visions of this Schedule — 

(a) fraudulently signs or forges any signature to a requisition of 

electors ; or 

(b) applies for a voting paper in the name of some other person, 

whether that name be that of a person living or dead, or of a 
fictitious person ; or 

{m) No regulations under the Act have yet been made, but the corresponding 
regulations under the Borough Funds Act, 1903, which s. 307 of the L.G.A., 1933, 
saves, will be found in the Borough Funds Acts (Polls) Order, 1903 (S.R. & O., 1903, 



Bills, Paeliamentary AND Private ■ 71 

(c) having voted once, applies for a second voting paper in his own 

nanae ot 

(d) forges or counterfeits, or fraudulently defaces or fraudulently 

destroys, any voting paper ; or 

(e) without due authority supplies a voting paper to any person ; or 

(f) fraudulently puts into any box or other receptacle any paper 

other than a voting paper supplied to him for the purpose ; or 

(g) fraudulently takes out of the polling station any voting paper ; 

or 

(h) without due authority destroys, takes, opens or otherwise 

interferes with any box or other receptacle for voting papers 

or any voting papers then in use ; or 

(i) causes any disturbance or disorder in or near any polling station ; 

shall be liable, on summary conviction, to a fine not exceeding twenty 
pounds.” 

If any person attempts to commit an offence against para. 18 of 
this Schedule he is liable, on summary conviction, to the same punish- 
ment as if he had committed such an offence. 

9. Equality of Votes at Meeting or Poll. — In the case of an equality 
of votes at a meeting of electors or a poll taken under the Schedule, 
the decision is to be taken as against the resolution voted upon. [149] 

10. Duty of Council if Meeting or Poll against Resolution. — Under 
sect. 255 (2) of the Act, if the result of a poll taken under the Schedule, 
or the decision of the meeting when a poll is not duly demanded under 
the provisions of the Schedule, is against the promotion of a bill or any 
provision of a bill, the council must take all necessary steps to withdraw 
the bill or the provision against which the poll has resulted, or the 
decision of the meeting has been given. p50]| 

11. Failure to Comply with Statutory Requirements. — Under sect. 
255 (8) (n) of the Act, failure to comply with the requirements of Sched. 
IX. to the Act as to notices, time within which anything is to be done, or 
the procedure at a meeting, or taking of a poll, does not render the pro- 
motion of the bill unauthorised provided the requirements of the 
Schedule have been substantially complied with and the failure has not 
affected the result of the proceedings. pSl] 

12. Special Powers of Local Authorities. — A few local authorities 
possess powers under local Acts to promote a private bill for specified 
purposes. These special powers are not affected by the general powers 
given to locah authorities by Part XIII. of the L.G.A., 1933. Local 
authorities possessing such special powers may by sect. 258 (2) of the 
L.G.A., 1933, if they wish, adopt with respect to the promotion the 
procedure provided by Part XIII. of the general Act in lieu of that 
provided by the special Act (o). 

B, Standing Orders as to Promotion (oc) 

A local authority, company, body or person wishing to promote 
or oppose a private bill before Parliament must comply with the Stand- 
ing Orders prescribed by each House of Parliament as non-compliance 
will involve the promoters in serious difficulties. 

A local authority, therefore, has to comply with three sets of require- 

(n) 26 Statutes 443. ' (o) Ibid,, 445. 

(oo) The Standing Orders referred to in this Part are those in force in 1933. 
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mcnts, namely the procedure prescribed by Part XIII. of the L.G.A., 
1933. and that laid down by each set of Standing Orders. 

It is ))ropos(;d only to refer to such Standing Orders as affect local 
nuthorilies, and to deal first with the orders prescribing the procedure in 
the case of promotions, and then with those which have to be observed 
by opponents to any proposals. [1583 

Classes of Private Bills (p).— Under the Standing Orders private bills 
arc of two classes : 

Bills of the first class comprise such matters as burial grounds, 
charters and corporations, church or chapel building, city or town 
paving. lighting or watching, etc., electricity supply, gas works, 
enlarging or extending powers of local authorities, markets, pilotage, 
police and trolley vehicles. 

Bills of the s“econd class deal with the making, extending, varying, 
enlarging or maintaining any aqueduct, archway, bridge, canal, cut, 
dock, drainage, embankments, ferry (where work is to be executed), 
harbour, motor road, navigation, pier, port, public carriage-road, 
railway, reservoir, sewer, street, subway, tramway, tramroad (that is a 
tramway not laid along a street or road), tunnel or waterworks. 

It will be seen, therefore, that the main distinction between the 
two classes is that the second class includes bills seeking powers in 
relation to substantial works. [154] 

Proeediire on Promotion. — ^The preliminary steps which must be 
taken by promoters under the Standing Orders are, in order of date, 
as follows : 

1. Hot Later than November 20. Deposit of Plans, etc. — In the case 
of bills of the second class and certain bills of the first class, the following 
deposits of plans and sections, with a book of reference thereto, and 
maps must be made not later than November 20. 

The Standing Orders of both Houses require the plans, sections 
and book of reference to be prepared in accordance with the directions 
contained therein (q). 

Deposits must not be made on Sunday, Christmas Day, Good Friday 
or Easter Monday, or before 8 a.m. or after 8 p.m, (r). 

(1) (a) With ParUament— House of Lords; Clerk of the Parliaments, — • 
One copy of plans, sections and book of reference {s). 

One ordnance map (one inch to mile) in the case of railway bills, 
showing the line of railway {t). 

One ordnance map (not less than six inches to mile) in the case 
of tramway or trolley vehicle bills, showing proposed system, together 
with diagram prepared in accordance with the model of the M. of T. (a). 

One ordnance map (six inches to mile) showing the proposed 
works in bills in which it is proposed to take or impound w’-ater (5). 

One ordnance map (one inch to mile) showing the catchment area, 
in cases where the proposed source of supply is a river, stream or lake if). 

One ordnance map (one inch to mile) showing the existing and pro- 
posed water limits when it is proposed to extend the limits of supply (b), 

ip) See Standing Orders (H. of C.), 1 ; (H. of L.), 1. 

iq) Standing Orders (H. of L.), 48—65 ; (H. of C.), 50—60. 

(r) Standing Orders (H. of b.), 24 ; (H. of C.), 26, 

(s) Standing Orders (H. of L.), 25. 

(t) Standing Orders (H. of L.), 26. 

(a) Standing Orders (H. of L.), 27 ; (H. of C.), 29. 

(b) Standing Orders (H. of L.), 29. 
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(b) 0 / Commons ; Committee and Private BillOffice.—OnQ copy 

of plans, sections and book of reference (c). 

One ordnance map (one inch to mile) in railway bills, showing the 
proposed line of railway. ■ ' 

One ordnance map (not less than six inches to mile) in tramway 
and trolley vehicle bills, showing the proposed system, together with a 
diagTam prepared in accordance with the model of the M. of T. (d). 

In bills of the second class in which any proposed work has been 
altered in the First House (other than alterations made on petition for 
additional provisions), a plan and section of the alteration in other 
respects similar to the original plan and section, with a book of reference 
thereto must be deposited with the Clerk of the Parliaments or the 
Committee and Private Bill Office as the case may be, not later than 
two weeks previous to the introduction of the bill into the Second 
House {e). £1553 ' ' ' ' 

(2) IWith M; of J/. (/).— One ordnance map (six inches to mile) 
showing position of proposed work in water bills seeking to take, 
collect or impound water. 

One ordnance map (not less than one inch to mile) showing the 
catchment area where the proposed source of supply is a river, stream 
or lake. 

One ordnance map (not less than one inch to mile) showing the 
existing and proposed limits of supply when it is proposed to extend the 
existing limits. 

One ordnance map (not less than three inches to mile) showing the 
existing and proposed boundaries in bills in which it is proposed to 
alter or extend the municipal boundaries of any city, borough or urban 
district (g). [1563 

(3) With M. of T.— One ordnance map (not less than one inch to 
mile) showing proposed area of supply in electricity bills {h). 

One ordnance map (not less than six inches to mile) showing the pro*- 
posed system in tramway and trolley vehicle bills, also a diagram 
prepared in accordance with the specimen diagram at the Ministry (i). 

One copy of plans, sections and book of reference in the case of 
railway, tramway and canal bills and bills relating to waterways, 
inland navigation, roads, bridges, ferries, haid)ours, docks and piers {h). 

One ordnance map showing the line of railway in railway bills {h). 

(4) M.O , — One copy of so much of the plans, sections and book 
of reference as relates to any churchyard, burial ground or cemetery 
proposed to be taken or interfered with, or as relates to any common 
or commonable land proposed to be taken {1). 

(5) With Board of Trade and Board of Admiralty. — One copy of the 
plans and sections shewing the detail prescribed in the Standing Orders 
must be deposited with the Marine Department of the Board of Trade 


(c) standing Orders (H, of C.), 28. 

{d) Standing Orders (H. of C.), 29. 

{e) Standing Orders (H. of L.), 70 ; (H. of C.), 70. 
(/) Standing Orders (H. of L.), 29. 

(g) Standing Orders (H. of L.), 25 ; (H. of C.), 27. 
(I) Standing Orders (H. of E.), 28 ; (H. of C.), 30. 
(i) Standing Orders (H. of jC.), 27 ; (H. of C,), 29. 
(k) Standing Orders (H. of L.), 83 ; (H. of C.), 34. 
(i) Standing Orders (H. of L,}, 86 ; (H. of C.), 37. 
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and the civil eiigiiieer-in-chief at the Admiralty in all cases where tidal 
lands within ordinary spring tides are proposed to be acquired or 
affected (m). [1593 

(6) With M. of A, & jP.~One copy of so much of the plans and 
sections as relates to the proposed making, extending or enlarging of 
any dam, weir or obstruction to the passage of fish in a river or estuary 
or any sewer discharging therein (n). 

One ordnance map (not less than three inches to mile) showing the 
existing and proposed boundaries, in bills in which it is proposed to 
alter or exteiid the municipal boundary of any city, borough or urban 
district (o). 

One copy of so much of the plans, sections and book of reference 
as relates to any common or commonable land proposed to be taken (p). 
1160 ] ■ 

(7) With Fishery Boards. -—Owe copy of so much of the plans and 

sections as relates to the proposed making, extending or enlarging any 
dam, weir or obstruction to the passage of fish in any river or estuary 
must be deposited with any Fishery Board having jurisdiction over the 
river or estuary {q). [1613 

(8) With Fiver Conservators.— copy of so much of the plans and 
sections as relates to any work proposed to be erected on the banks, 
foreshore or bed of any river, together with an ordnance map showing 
the position of the works must be deposited with any Board of Con- 
servators having jurisdiction over the river. 

The plans must show the detail specified in the Standing Order 
and must be accompanied by an ordnance map (r). [1623 

(9) With Commissioner of Police. — One copy of so much of the plans 
and sections as relates to works the construction of which is likely to 
affect street traffic or its regulation in the Metropolitan police area {s). 
[1683 

(10) With Local Authorities . — 

(a) L.C.C. — One copy of so much of the plans, sections and book 
of reference as relates to any work proposed to be made or to be taken 
or used compulsorily in the administrative county of London {t). 

(b) County Councils and County Borough Councils. — ^Two copies of 
plans and sections together with a book of reference thereto must be 
deposited with county and county borough councils in or through whose 
area the works are proposed to be made, maintained, varied, extended or 
enlarged, or in which lands or houses are to be taken or used compulsorily 
or subjected to a charge; and in railway bills, in addition to the plans, 
sections and book of reference an ordnance map of one inch to the mile, 
showing the line of railway must also be deposited. 

One map (not less than three inches to mile) showing the present 
and proposed boundaries in the case of bills seeking to alter or extend 


(m) Standing Orders (H. of L.), 30 ; (H. of C.), 31. 
{??) Standing Orders (IT. of L.), 31 ; (H. of C.), 32. 

(o) Standing Orders (H. of L.), 25 ; (H. of C.), 27. 

(p) Standing Orders (H. of L.), 36 ; (H. of C.), 37. 
(g) Standing Orders (H. of L.), 31 ; (H. of C.), 32. 

(r) Standing Orders (H. of L.), 32 ; (H. of C.), 33. 

(s) Standing Orders (H. of L.), 37. 

(0 Standing Orders (H. of L.), 34 ; (H. of C.), 35. 
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tiie municipal boundaries of any city, borough or urban district must be 
deposited with the clerk to the council whose area is affected (w). 

(c) Oilier Local Authorities ,- — Where it is proposed to make, main- 
tain, vary, extend or enlarge any work, or take or use compulsorily 
any lands or house or impose an improvement charge, a copy of so much 
of the plans, sections and book of reference as relates to the following 
areas must be deposited as indicated {a ) : 

The City of London or any metropolitan or non-county borough, 
with the town clerk of the city or borough. 

An urban district not being a borough, or any rural district, with 
the clerk of the district council. 

A parish having a parish council, with the clerk of the parish 
council, or if there is no clerk with the chairman of the council. 

A parish comprised in a rural district and not having a parish 
council, with the chairman of the parish meeting. 

The course to be taken on the receipt of a document is indicated 
in sect. 280 of the L.G.A., 1933 (aa), which supplements the Standing 
Orders by directing that the clerk or chairman with whom a document 
is deposited, shall receive and retain it in the manner and for the pur- 
poses directed by the Standing Order, and shall make such memoi*iaIs 
and endorsements on, and give such acknowledgments and receipts in 
respect of it as may be so directed. Provision is also made in sect. 
280 (2) for the inspection of any such document by any person interested 
in it, and the taking of copies and extracts, on the payment of a fee of 
Is, for the inspection, and of a further fee of Is. for every hour during 
which the inspection continues after the first hour. 

Sects. 1 and 2 of the Parliamentary Documents Deposit Act, 1837 (6), 
which are repealed by the L.G.A., 1933, except as regards London, 
contained similar provisions. 

Sect. 6 (1) of the L.G. (Clerks) Act, 1931 (e), allowed the clerk 
of a county council to charge a fee on the deposit with him of any 
document pursuant to the Standing Orders of Parliament, but this 
provision is also repealed by the L.G.A., 1933, and is not re-enacted (d). 
The Chelmsford Committee thought it anomalous that a fee should 
be paid for the deposit of documents with a county council, but not with 
any other local authority, and suggested that councils might well take 
custody of these documents without fee, so long as they are allowed to 
make charges for their inspection by the public (e). 

In bills of the second class in which any proposed work has been 
altered in the First House (other than alterations made on petition for 
additional powers), a plan and section of the alteration in other respects 
similar to the original plan and section, with a book of reference thereto, 
must be deposited with clerks to county and county borough councils 
and with the officers of the local authorities mentioned on p. 76, 
in whose area the alteration is proposed to be made, not later than 


(li) Standing Orders (FI. of L-), 25 ; (H. of C.), 27. 

(a) Standing Orders (FI. of L.), 35 ; (H. of C.), 30. 

(aa) 20 Statutes 453. 

(b) 12 Statutes 472. 

(c) 24 Statutes 245. 

(d) The Act of 1931 does not extend to London ; see s, 10. 

(e) See Crad. 4272, p. 99. 
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two w('(4c.s previous to the introduction of the bill into the Second 

House (/). . \ , . , . , _ 

In tramway, trolley vehicle or railway bills under which it is sought 
to alter or disturb the surface of any street or road, notice thereof must 
not later than November 20 be posted for fourteen days in the street 
or road, and in the case of tramway and underground railway bills must 
state the place or places at Avhich the plans will be deposited (g). O.O43 

■ 2. Not Later than Novemher 21 . ■ Deposit of Bills with Parliament.— 
Not later than November 27, copies of the bill must be deposited 
at the offices of Parliament as follows (/^) : 

of Larch,— A printed copy of the bill must be deposited -with 
the Clerk of the Parliaments. 

lIoKse of Commom.— The petition for tlie bill wdth a copy of the 
bill annexed, and copies of the bill for the use of agents must be deposited 
at the Committee and Private Bill Office. 

Copies of the bill for the use of members must also be deposited at 
the Vote Office. [165] 

3. Not later than December 4. Deposit o£ Bills with Government 
Departments and other Authorities. Deposit 0 ! Estimates. 

Deposit of Bills. — Printed copies of the bills specified below must 
be deposited not later than December 4, at the following offices (^) : 

With Treasury. — ^Every bill. 

With Jf.O. (k ). — ^Every bill including bills relating to Northern 
Ireland. 

With M. of H. (&). — ^Every bill. 

With M. of T. (1). — Bills relating to railways, light railways, tram- 
ways, canals, waterways, inland navigations, roads, bridges, ferries, 
harbours, docks, piers, generation or supply of electricity. 

JVith Board of Trade (/), Every bill relating to gas, 'water po’wer, 
patents, designs, trade marks, or copyrights, or for incorporating or 
giving powders to any company. 

Every bill affecting foreshore or tidal lands or relating to any dock, 
harbour, navigation, pier, port or tidal waters. 

Every bill relating to the use, inspection or verification of w^eights 
and measures. 

With Board of Ad/miralty (1). — ^Every bill affecting foreshore or tidal 
lands or relating to any dock, harbour, navigation, pier, port or tidal 
waters. 

With M. of A. S F. (1). — ^Every bill relating to the making, extend- 
ing or enlarging of any dam, weir or obstruction to the passage of fish 
in any river or estuary or abstraction of water from any river. 

Every bill relating to the drainage or improvement of land, or 
affecting any proposed or existing market or market place for the sale 
of cattle, or any matter within the jurisdiction of the Ministry. 


(/) Standing Orders (H. of L,), 70 ; (H. of C.}, 70. 

(g) Standing Orders (H, of L.), 10 ; (H. of C.), 12. 

(h) Standing Orders (H. of L.), 38 ; (H. of C.), 38 

(i) Standing Orders (H. of L.), 39 j (H. of C.), 39. 
(k) Standing Orders (H. of L.), 39 ; (H. of C.), 39, 
(!) Standing Orders (H. of L.), 39 ; (H, of C.), 39. 


Bills, Parliamentary and Private 


77 


Every bill relating to the alteration of the boundary of any admini- 
strative area or the taking of any common or commonable land. 

fFtlh Fishery Boards {1), — Every bill relating to the making, ex- 
tending, or enlarging of any dam, weir or obstraction to the passage 
of fish in any river or estuaiy or of any sewer discharging therein, must 
be deposited with any Fishery Board having jurisdiction over the river 
or estuary. 

With General Post Office {1), — Every bilk 

¥/ith Commissioners of Works (1), — ^Every bill relating to the genera- 
tion or supph^ of electricity. Every bill affecting Crown property. 

With Commissioners of Crotm Lands (Z). — ^Every bill affecting Crown 
property. 

With Board of Education (1), — Every bill affecting charities or 
cliaritable trusts. Every bill affecting education or its endowment 
or altering the boundary of any count}^ borough or urban district, or 
affecting the incidence of any local rate out of which educational expen- 
diture is pa3mble. 

With Charity Commission (Z). — Every bill affecting charities or 
charitable trusts. 

With Forestry Commission (Z). — ^Every bill affecting property vested 
in or managed by the commission or containing references to the 
commissioners. 

W ith Duchy of Cornwall or Lancaster (Z). — ^Evexy bill affecting the 
Duchy. 

With Somerset Mouse (Z). — ^Every bill altering the boundary of any 
county, urban district, parish or other administrative ax^ea or which 
relates to any matter to which the Births and Deaths Registration Acts, 
1886 to 1929, or amending Acts relate must be deposited at the General 
Register Office , 

With L,C,C. (m). — ^Eveiy bill of the second class authorising any 
work in the administrative county of London. 

With Road Authorities (a). — ^Every bill of the first class authorising 
persons other than the road authority to break up or interfere with 
any streets or roads must be deposited with the county, borougli or 
district council liable for the maintenance of such streets or roads. 

De 2 :)osit of Bills brought from House of Lords or House of Commons , — 
When a private bill has passed through all the stages in one House and 
is brought to the other House to be dealt with, copies of the bill must he 
deposited in all the above offices not later than, two days after the bill 
is read a first time in the second House (b), 

Deposit of Estimates. — Copies of the estimate of expenses must 
be deposited with the following offices not later than December 4. 

With House of Lords ; Clerk of the Parliaments, — Printed copies 
of the estimate of expenses of the undertaking (e). 

Copies of the estimate of expense of any of the works or purposes 


(l) Standing Orders (H. of L.), ; (H. of C.), 

(m) Standing Orders (H. of L.), 40 ; (H. of C.), 40. 

(a) Standing Orders (H. of L.), 41 ; (II. of C.). tK 

(b) Standing Orders (H. of C.), 

(c) Standing Orders (H. of L.), 43, 44. 
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specifiecl in Appendix C (i;) which arc proposed to be carried out by any 
raiinieipal corpn., district council, joint board, joint committee or 
otlier local authority (c). 

Hiis estimate must be accompanied by a statement of the purposes 
and reasons for borrowing in cases where powers are sought to meet 
an excess of expcjiditure previously authorised, and by a statement 
slio^ving, as to the local authority’s area, the acreage, population, 
rateable value, the rates made in the preceding year, and the net 
balances of outstanding loans, showing separately revenue-producing 
undertakings, housing, education and other purposes, after deducting 
sinking funds (c). 

With Home of Similar deposits to above must be made 

at the Vote Office and Committee and Private Bill Office (d). 

With Board of Trade and 31, of If.— Copies of the estimate of 
expense of any of the works or purposes specified in the Appendix to 
the Standing '^Orders proposed to be carried out by any municipal 
corpn., district council, joint board, joint committee or other local 
authority must be deposited with the Board or the Ministry, as the 
case may require (e). 

Similar statements to those required to be deposited with Parlia- 
ment must accompany the estimates. 

With M, of T , — Copies of the estimate of expense in the case of 
works proposed by any bill relating to railways, light railways, tramways, 
canals, waterways, inland navigations, roads, bridges, ferries, docks, 
harbours or piers (/). 

As to the form and details of the estimate, see Lords’ Standing 
Orders, 44, 46, and Commons’ Standing Orders, 45, 47. [167j 

4. Not later than December 5. Notices to Owners, etc., in ease of 
certain Bills. — Not later than December 5, written notice of the pro- 
posals must be given to owners, lessees and occupiers in the case of the 
following bills : 

(1) Bills Proposing the Compulsory Taking or User of Lands ^ etc , — 

Notice must be given to the owners or reputed owners, lessees or 
reputed lessees and occupiers of any lands or houses proposed to be 
taken or used compulsorily or with respect to wffiich it is proposed to 
impose a charge or a liability to a charge. The notice must be in the 
form prescribed in the Appendix to the Standing Orders (g). £168J 

(2) Tramway Bills. Froniager's. — ^Notice in writing must be given 

to the owners or reputed owners, lessees or reputed lessees and occupiers 
of all houses, shops, and warehouses abutting upon any part of any street 
or road where for a distance of 30 feet or more it is joroposed that a 
space less than 9 feet 6 inches will intervene between the outside of the 
footpath on either side of the road and the nearest rail of the proposed 
tramway or a less distance than 10 feet 6 inches if it is proposed to use 
carriages or trucks adapted for use upon railways {/^). [169] 

(3) Proposed Crossing of Railway^ etc., by Tramway (i). — If the 

(c) Standing Orders (H. of L.), 43, 44. 

(d) Standing Orders (H. of C.), 44, 45. 

(e) Standing Orders (H. of L.), 44 ; (II. of €.), 45. 

(/) Standing Orders (H. of L.), 45 ; (H. of C.), 46. 

ig) Standing Orders (H. of L.), 11 ; (H. of C.), 13. 

(h) Standing Orders (H. of L.), 12 ; (H. of C.)' 14. 

(^) Standing Orders (H. of L.), 13 ; (H. of C.), 15. 
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proposed tramway or trolley vehicle system will cross any railway, 
tramway or trolley vehicle system on the level or will cross a canal by 
means of a bridge, or will otherwise interfere with such railway, tramway, 
trolley vehicle system or canal, notice must be served upon the owner 
or reputed owmer and the lessee or reputed lessee of such railway, 
tramway, trolley vehicle system or canaL 

The notice must specify the place or places at which plans of the 
proposed tramway have been or will be deposited. 

(4) Proposed Abstraction of Water {k). — ^When it is proposed to ab- 
stract water from any stream for the purpose of supptying any cut, 
canal, reservoir, aqueduct, navigation or waterwork, notice in writing 
must be given to owmers or reputed owners, lessees or reputed lessees, 
and occupiers of all mills, manufactories or other works using the stream 
within a distance of twenty miles (measured along the stream) below 
the point of abstraction, unless within the twenty miles the waters join 
a navigable stream, in which case notice need only be given to such 
interests as are situate between the point of abstraction and the junction 
with the navigable stream. 

The notice must specify the name of the stream and the parish in 
which the point of abstraction is situate, also the time and place of 
deposit of plans, sections and books of reference with county and 
county borough councils. Cl71] 

(5) Gas, Electricity, Sewage Works, Burial Grounds, etc., Bills (1). 
— ^Where it is proposed to construct gas or sewage works or works for 
the manufacture of the residual products of gas or sew^age, or w’^orks 
for the generation of electricity, or to make a sew^age farm, cemetery, 
burial ground, crematorium, destructor or hospital for infectious 
diseases, notice must be served upon the owners, lessees and occupiers 
of every dwelling-house within 300 yards of the lands upon which the 
proposed work is to be constructed. [172] 

(6) Abandomnent of Authorised Works (m). — Where it is proposed 
to abandon works authorised by a previous Act notice in waiting must 
be served upon owners or reputed owners, lessees or reputed lessees or 
occupiers of the lands in wiiich any part of the wDiic to be abandoned 
is situate. 

5. Mot later than December 11. Notices to Owners, etc., in case o! 
certain other Bills. Newspaper and Gazette Notices. Statement as to 
Working-class Houses. 

Notice to Owners, etc. — ^Notice must be given to owners, lessees 
and occupiers not later than December 11, when the bill contains 
proposals in relation to the following : 

(1) Alteration or Repeal of Protective Provisions. —When it is pro- 
posed to alter or repeal any express statutory provision for 
the protection of any owner, lessee or occupier of any property 
or for the protection or benefit of any public trustees or 
commissioners, corpn. or person, specifically named in the 
provision, notice must be given in waiting of the intended 
alteration or repeal of such provision to ail owners, lessees and 
occupiers, trustees, commissioners, corpus, or persons, the 


(k) Standing Orders (H. of L.), 14 ; (H. of C.), 1C. 

(l) Standing Orders (H. of L.), 15 ; (H. of C.), 17. 
(w) Standing Orders (H. of L.), 16 ; (H. of C.), 18. 
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provision for whose protection it is sought to alter or 
repeal (w). 

(2) Alteration or Repeal of Provisions Relating to Nuisance. 

it is proposed to alter or repeal express statutory provisions 
relating to nuisance arising on any lands, notice must be served 
ujOGii tlic ovmcr and lessee of every dwelling-house situate 
within 800 yards of such lands (o). 

If Proposed Works Altered in First Hoiise.--lii bills of the second 
class in which proposed w'orks have been altered in the First House (other 
than alterations on petition for additional provisions), notice must be 
given to the owuiers, lessees, or in their absence to the agents or occupiers 
of lands through which such alteration is intended to be made ; and 
the consent of such owmers, etc., must be proved before the examiner (p). 
im] . , , , 

Mode of 3Iakmg Applications and Serving Notices. — ^Notices must 
not be served or a]ipiications made on Sunday, Christmas Day, Good 
Friday, or Easter Monday, or before 8 a.m. or after 8 p.m. except in the 
case of delivery by post (q). 

Applications must be made and notices served, either by delivery 
to the party entitled to the same or by leaving the same at his usual 
place of abode, or if absent from the United Kingdom with his agent, 
or by registered letter addressed to the usual place of abode and posted 
not later than the third day previous to the day on wdiich such applica- 
tion or notice is required to be made or served. 

The notice must be accompanied by a copy of the Standing Orders 
which regulate the time and mode of presenting petitions in opposition 
to bills (r). [176] 

Proof of Service of Notice. — The service of the notice may be proved 
cither by the written acknowledgement of the party upon 'whom the 
notice has been served, or in case of notices sent by registered post by 
the production of the post office receipt, provided the letter has been 
propci’Iy addressed and not returned by the post office as undelivered ( 5 ). 
[177] 

Newspaper and Gazette Notices — Newspaper Notice. — Not later 
than December 11, the promoters must publish a notice once in each 
of two successive weeks, with an interval of six clear days between 
each publication, in the following newsjDapers : 

(a) In bills relating specially to any particular city, borough, towm 

or urban or rural district in some newspaper or newspapers 
published in such city, borough, etc. If there be no such 
new’^spaper then in some newspaper published in the county 
in wdiich such city, borough, etc., is situate ; if there be no 
newspaper published in such county, then in a newspaper 
published in some county near or adjoining thereto (t), 

(b) In bills authorising the construction of w^orks or the taking or 

compulsory user of lands or extending the time already 
granted for such purposes, situate in one county only, or 

(fi) Standing Orders (H. of L.), 17 ; (H. of C.), 19. 

( 0 ) Standing Orders (H. of L.), 18 : (H. of C.), 20. 

(p) Standing Orders (H. of X.), 70 ; (H. of €.), 70. 

(q) Standing Orders (H. of L.), 22 ; (H. of C.), 24. 

(r) Standing Orders (H. of L.), 20 ; (H, of C.), 22. 

(s) Standing Orders (H. of L.), .21 ; (H. of C.), 23. 

(0 Standing Orders (H. of E.), 8 (1) ; (11. of C.), 10 (1). 
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relating to an undertaking or to lands situate in one county 
only, or if tlie promoters are possessed of an luidertakiiig 
situate in one county only, the notice must be published in 
some newspaper or newspapers published in that county, 
or if there be no such newspaper then in some newspaper 
or newspapers published in the county near or adjoniing 
thereto (u). When, however, the works or lands or under- 
taking referred to above are situate in more than one coiint3^ 
the notice must be published in some newspaper or newspapers 
of the county in which the principal office of the promoters 
is situate, and in some newspaper or newspapers published in 
each county in which any new w^orks are proposed or in which 
lands are situate with respect to wdiich new or further powers 
as to compulsory taking or user are proposed ; but if there be 
no such latter newspaper then in some nc\vspaper or news- 
papers published in some county near or adjoining thereto (a). 
The promoters may, if they wish, publish only in each 
county so much of the notice as relates specifically to lands 
or works in that county provided they specify date and name 
of the newspapers in which the notice appears in full (a). 
[1783 

Contents of Newspaper Notice . — The notice must contain a concise 
summary of the purposes of the bill without reference to provisions of 
an ancillaiy, subsidiary or consequential nature, but in the case of 
certain bills hereinafter mentioned, the specific details must be included 
in the notice. 

The notice must also state that on and after December 4 a copy 
of the bill be inspected and copies purchased at an office in London 
named in the notice and at the following offices in the locality affected 
by the proposals : 

(a) In bills relating to any particular city, metropolitan or other 

borough, urban or rural district, at an office in such city, 
borough, etc. 

(b) In bills relating to an undertaking, at an office in the county 

ill which the promoters’ principal office is situate. 

(c) In bills authorising the construction of works, or the taking or 

compulsory user of lands, or extending tiie time previously 
granted for such purposes, also at an office in the county or 
each of the counties in which such works or land are situate (/i). 
[179] 

Specific Details in Certain Cases . — ■ 

(1) Bills of Second Class and ceHain Bills of First Class {d ). — In 
bills of the second class and bills of the first class in respect of which 
plans are required to be deposited the notice must also contain : 

(a) The names of the cities, metropolitan or other boroughs and 
urban or rural districts in, through, or into v/hich any work is 
intended to be made, maintained, varied, extended or enlarged, 
or in wdiich any land intended to be taken is situate, and in a 
rural district the names of the parishes concerned. 


(u) Stajudiiig Orders (IL of L.), 8 (2) ; (H. of C,), 10 (2). 
(a) Standing Orders (H. of L.), 8 (8) ; (H. of C.), 10 (8). 
{b) Standing Orders (H, of L.), 8 ; (H. of C.), H. 

(c) Standing Orders (H, of L.), 4 ; (H. of C.), 4. 

L.G.L. n. — 6 
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(h) A statement of tiie officers with whom plans, sections and books 
of reference have been deposited in accordance with the 
requirements of Standing Orders. 

(c) In bills of the second class a general description of the nature of 

the proposed woi’ks. 

(d) In bills anthorising the taking or compulsory user of any common 

or commonable land, the name of such common or land, the 
surface area proposed to be taken or used compulsorily and the 
immc of the city, metropolitan or other borough, urban or 
rural district in which the land is situate, and in a rural dis- 
trict the name of the parish. 

(e) In bills authorising the taking or compulsory user of the surface 

of any public park or public open space situate wholly or 
partly^ in any city, metropolitan or other borough, or urban 
district or of any of the protected squares mentioned in the 
Schedule to the London Squares Preservation Act, 1981 (cc), 
the name or description of the park, etc., and the name 
of the city, borough, etc., in which it is situate and the surface 
area proposed to be taken or used. [ISOj 

(2) Gas Works, Burial, etc,, Bills (d).— In bills authorising the con- 
struction of gas or sewage works, or works for the manufacture or 
conversion of the residual products of gas or sewage, or for making or 
constructmg a sewage farm, cemetery, burial ground, crematorium, 
destructor, hospital for infectious diseases or electricity generating 
station, the notice must specify the city, metropolitan or other borough, 
urban or rural district in which the above-named proposals are to be 
carried out, and in the case of a rural district the parish. £181] 

(3) Tramway Bills (e), — In bills authorising the laying down of a 
tramway, the notice must specify the point or points and on which side 
of the street or road it is proposed to lay the tramway, so that for a 
distance of thirt}^ feet or upwards a less distance than nine feet six inches 
(or ten feet six inches if it is proposed to use carriages or trucks adapted 
for use upon railways) will intervene between the outside of the footpath 
and the nearest rail of the tramway ; the notice must also specify the 
gauge and motive power. £182] 

(4) Abstraction of Water {f ), — In bills proposing the diversion 
directly or indirectly of water from an existing cut, canal, reservoir, 
aqueduct or navigation into an existing or proposed cut, canal, reservoir, 
aqueduct or navigation, whether under agreement with the proprietors 
or not, the notice must specify the name of the cut, canal, etc., from 
which the water is to be diverted. £183] 

Gazette Notice (g), — The promoters must, not later than December 11, 
publish a short notice once in the London, Edinburgh or Belfast Gazette 
according to whether the proposals affect England, Scotland, or Northern 
Ireland. The notice must contain : 

(a) The short title of the bill. 

(b) The name and date of publication of each newspaper in which 

the full notice has or will be published in accordance with 
Standing Orders. 

(cc) 21 & 22 Geo. 5, c. xciii. 

[d) Standing Orders (H, of L.), 5 ; (H. of C.), 5. 

(e) Standing Orders (H. of L.), 6 ; (H. of C.), 6. 

if) Standing Orders (H. of L.), 7 ; (H. of C.), 7. 

(g) Standing Orders (H. of L.), 9 ; (H. of C.), 11. 
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(c) The offices at which copies of the bill may be inspected and 

obtained mentioned in the full notice. 

(d) In case of bills of the second class and bills of the first class in 

respect of which plans are required to be deposited, the 
officers with whom plans, sections and books of reference have 
been deposited in accordance with Standing Orders. 

If Proposed Works Altered in First House. — In bills of the second class 
in which proposed works have been altered in the First House (other than 
alterations made on petition for additional provisions), notice of the 
intention to make such alteration must be published, prior to the intro- 
duction of the bill into the Second House, in the London or Edinburgh 
Gazette the case may be, and for two successive weeks in the same 
newspaper of the county in which such alteration is situate (^). £1843 

Statement AS TO Working-class Houses (i).— Where a bill 
contains, revives or extends power to take compulsorily or by agree- 
ment any land in any local area, and the taking involves or may involve 
the taking of any house or houses occupied wholly or partially by thirty 
or more persons of the working class, whether as tenants or lodgers, 
the promoters must deposit in the Committee and Private Bill Office of 
the House of Commons and at the M. of H. not later than December 11, 
a statement giving the description and postal address of each of such 
houses, its number on the deposited plans, the parish in which it is 
situate, and the number of persons of the working class residing in it, 
and a copy of so much of the deposited plans (if any) as relates thereto. 
In this Standing Order, ‘‘ local area ” means the administrative county 
of London and, outside London, any borough, urban district or rural 
parish. The expression ‘‘ working class ” is also defined. £1853 

OPPOSITION 

Requirements of L.G.A., 1988, as to Opposition 

Under sect. 258 of the Act, the council of a county, borough 
or district may oppose a local or personal bill in Parliament when 
satisfied that it is expedient to do so and may defray the expenses 
incurred in relation thereto. Sect. 254 of the Act requires that tliere 
shall be a resolution to oppose passed by a majority of the whole number 
of members of the local authority at a meeting held after ten clear days’ 
notice of the meeting and its purpose has been given. The notice must 
be given by advertisement in one or more local newspapers circulating 
in the area of the local authority, and is in addition to the ordinary 
notice wdxich is required to be given for the convening of a meeting of the 
authority. 

An alteration of the law is here made by the L.G.A., 1988. Sect. 4 
of the Borough Funds Act, 1872 ( j), required tlie approval of the 
M. of H. or a Secretary of State to be obtained, before the cost of the 
opposition to a bill could be charged to the local rate, and also that the 
resolution to oppose should be published twice in a local newspaper. 
In their interim report, Lord Chelmsford’s Committee recommended 
that these requirements should be dispensed with (jj) in the case of 
ojjposUion to a bill, and accordingly they are not reproduced in sect. 
254 of the Act of 1988. £1863 

{/?.) Staiiding Orders (H. of L.), *70 ; (H, of C,), 70. 

(i) Standing Orders (H. of C.), 48, 

(j) 10 Statutes 501. 

(jj) See Cmd. 4272, p. 59. 
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B,. STANDmo- Orders as to; Opposition ' 

Petition against Bill —Any local authority, company, body or person 
wishing to oppose in Parliament the provisions of a private bill must 
de]iosit a petition with Parliament praying to be heard ag'ainst the 

/'proposals.: . 

A petitioner who has discussed clauses in one House is not pre- 
cluded thereby from opposing the preamble of the bill in the Second 
House (/^). [187] 

Deposit of Petitions— Petitions against a bill must be deposited 
with th.e House of Lords or House of Commons, as the case may require, 
not later than the times specified below ; 

House of Petitions against a bill in the House of Lords 

must belodgcd atthe Private Bill Office not later than 3 o’clock in the 
atteriioon. In bifis originating in this House the deposit must be made 
] lot la IxT than February 6 (Z), 

In the case of local bills brought from the House of Commons, the peti- 
tion must be deposited not later than the seventh day after first reading (m). 

Hlieu the times expire during a recess of the House (except deposits 
limited to February 6), the time is extended to the first day after the re- 
cess in which the House sits for business, other than judicial business (n). 

House of Com 7 nons—'PQtitions must be lodged at the Committee 
and Private Bill Office not later than January 80 (o). In bills brought 
from the Lords the petition must be lodged not later than ten clear days 
after the first reading (of 

Late Petitions. — Petitioners who have failed to deposit their petition 
within the prescribed time will be heard against a bill only if they can 
satisfy the House authorities that there is good reason for their failure. 
In such cases it is necessary in both Houses to present a petition praying 
for the Standing Orders which limit the time to be dispensed with. 
This petition is dealt with by the Lord Chairman of the House of Lords 
or the Standing Orders committee of the House of Commons as the case 
may require. [189] 

Petitions against Alterations, — In both Houses a petition against 
alterations in a bill may be deposited up to and during the sitting of the 
Committee on the bill. [190] 

Form o! Petition. — Precedents for common forms of petitions will 
be found in Butterworths’ Encyclopaedia of Forms and Precedents, 
VoL 11, pp. 202 — ^278. It is essential that the petition should distinctly 
specify tlie grounds upon which the petitioners object to any of the 
provisions of a bill. The committee will only hear petitioners on such 
grounds as are stated in the petition (p). |]191 J 

Locus Staiicli.— Although any person or body may petition against 
a bill only those persons or bodies who are entitled to a locus standi 
will be heard by the committee. 

Under the Standing Orders of both Houses a specific right to be 
heard is granted to certain interests in respect of particular bills. 

{k) Standing Orders (H. of L.), 119 ; (H. of C,) 150. 

{1} Standing Orders (H. of L.), 106. 

(m.) Standing Orders (H. of L.), 107. 

(n) Standing Orders (H. of L.), 108. 

(o) Standing Orders (H. of C.), 129. 

(p) Standing Orders (H. of C.), 128. 


' ■ Bills, Paeliamentaey AND Peiyate 85 

Apart from these specific cases the granting of a locus standi is left by 
Standing Orders to the discretion of the. House authorities. 

As will be seen later the practice adopted for the purpose of deter- 
mining disputed cases of locus standi differs in each House. 

Specific Locus Standi in Certain Cases. — In so far' as it may 'affect 
local authorities the following are the cases in which a specific 
is granted by Standing Orders. 

: House of Lord^.— County councils are entitled to be heard when 
injurious affection is alleged by a private bill relating to the water supply 
of any town or district proposing the construction or reconstruction of 
a tramway along any county road or road in the county to the main- 
tenance and repair of which the county council contribute (g). p OS] 

House of Commons. — ^A municipal or other local authority of any 
town or district alleged to be injuriously affected by a bill relating to 
the ligliting or water supply thereof, or the raising of capital for aii}^ 
such purpose, are entitled to be heard against the bill (r). 

As in the House of Lords, county councils alleging injurious affection 
are entitled to be heard on a water bill or bill proposing the construction 
or reconstruction of a tramway along any county road or road in the 
county to the maintenance and repair of which the county council 
contribute ( 5 ). 

The owner, lessee or occupier of any house, shop or warehouse in 
any street or road through which it is proposed to construct a tramway, 
who alleges in his petition that the proposed construction or use of the 
tramway will injuriously affect him in the use or enjoyment of his 
premises or in the conduct of his trade or business is entitled to be 
heard (t). [194] 

Cases left to Discretion of House Authorities. — Apart from the specific 
cases mentioned above, the granting of a locus standi is a matter of dis- 
cretion, determined in the House of Lords by the committee at the hearing 
of the bill, and in the Commons by the Court of Referees prior to the 
committee stage. The method of procedure in each House is as follows : 

House of Lords. — -Notice need not be given of an objection to a 
petitioner’s locus standi. The practice is for the promoters to take tlie 
objection at the end of the opening speech to the committee at the 
hearing of the bill. After hearing arguments for and against the 
objection the committee give their decision, on the merits of the case. 
The committee is not bound by precedent in this matter to such an 
extent as is the Court of Referees in the House of Commons. 

The Standing Orders of this House do contain instructions to tlie 
committee as to certain interests which may at the discretion of the 
committee be granted a locus standi. These instructions, so far as they 
are likely to concern local authorities, provide that tlie committee may, 
if they think fit, grant a hearing : 

I'o a society or association sufficiently representing a trade, business 
or interest in any district to which such bill relates, alleging in- 
jurious affection to such trade, business or interest {u). 

(q) Standing Orders (H. of L.), 128. 

(r) Standing Orders (H. of C.), 187. 

(s) Standing Orders (H. of C*), 139* 

(t) Standing Orders (H. of C.), 142. 

(?/) Standing Orders (H. of L.), 120. 
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To a county council or county borough council or joint committee 
of such councils alleging injurious affection to their district by the 
proposals of any bill (a). 

The above are merely instructions as to petitioners refen^ed to 
in the Standing Orders and do not comprehend every type of interest 
whieli the committee may at their discretion consider when called upon 
to determine a case of disputed locus standi. 

Past decisions of committees on such cases are not recorded in any 
reports. The reported decisions of the Court of Referees in the Com- 
mons, though in no sense binding upon tlie Lords, indicate the type of 
apprehended injury which will secure for a petitioner a hearing before 
the committee. 1:1953 . 

House of Commons.— In the House of Commons questions of dis- 
puted locus slamli are determined by the Court of Referees, prior to the 
hearing of the bill by the committee, except when the point arises 
during" the committee stage when it is determined by the committee {h). 

Rules governing the procedure before the Court of Referees have 
been laid, down by the Chairman of Ways and Means. Under these 
rules promoters must give formal notice of objection to the locus 
standi of a petitioner. 

At the hearing before the Court of Referees the case for the petitioner 
is heard first, and then the promoters taking the objection are heard in 
reply. 

The Commons Standing Orders also contain instructions as to cases 
in which the granting of a locus standi shall be a matter in the discretion 
of the referees. These orders provide that the referees may, if they 
think fit, grant a locus standi : 

(1) To a society or association sufficiently representing a trade, 

business or interest in any district to wdiich a bill relates 
alleging injurious affection to such trade, business or interest (c). 

(2) To the municipal or other local authorit}?' having the local 

management of the Metropolis or any tomi or district, or 
the inhabitants of any town or district, alleging injurious 
affection by the bill(d). 

(8) To a county council or county borough council or joint com- 
mittee of such councils, alleging injurious affection to the 
whole or part of their area {e), 

(4) To owners, lessees or occupiers or river conservators alleging 

diminution or injurious affection to water or water supply 
of which they may legally avail themselves (/). 

(5) To conservators having the control, regulation or management 

of any forest, common or open space alleging injurious 
affection (g), 

(6) To the owner, lessee or occupier of any house, shop or ware- 

house having its access materially dependent on a street or 
road through which it is proposed to construct a tramway, 
alleging that the construction or use of the tramway will 


(a) Standing Orders (H. of L.), 127. 

(b) Standing Orders (H. of C.), 97. 

(c) Standing Orders (H. of C.), 135. 

(d) Standing Orders (H, of C.), 136. 

(e) Standing Orders (H. of C.), 138, 
(/) Standing Orders (H. of C.), 140. 
(g) Standing Orders (H. of C.), 141. 
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injiirioiisly affect him in the use or enjoyment of his premises 
or in the conduct of his trade or business (A). 

(7) Petitions alleging competition (i). 

Cases decided by the Court of Referees will be found in the Series 
of Locus Standi Reports. Under the practice of the Court a landlord is 
granted a general locus standi against a bill proposing the compulsory 
taking of his property. On such bills lessees and occupiers are regarded 
as landlords for purposes of Z(9m5 

Ratepayers and inhabitants are not granted a locus standi against a 
bill promoted by the local authority of their district unless they can show 
they have special interests which will be injuriously affected. 

Expenses of Local Authority in Promotion or Opposition 

Under sect. 258 of the L.G.A., 1983, the council of a county, borough 
or district (but not a parish council) may defray the expenses incurred 
in the promotion of or opposition to a private bill (J). Under sect. 256 
of the Act, no expenses incurred in the promotion of or opposition to 
a bill under the powers of the Act which are taxable under the Parlia- 
mentary Costs Acts, 1847 to 1879 (A), must be charged to the funds of 
the local authority unless they have been so taxed and allowed (M). 

The same section prohibits payment to a member of the council 
for acting as counsel or agent in promoting or opposing such a bill. 

Under sect. 257 of the Act a county council may determine that any 
expenses incurred by the council in promoting or opposing a bill under 
the powers of the Act are to be treated as expenses incurred for special 
county purposes. A rui’al district council may determine that such 
expenses are to be raised as special expenses (M). 

If a bill promoted by a council becomes an Act, it will contain a 
provision authorising the council to defray the taxed costs of promoting 
the Act, and usually to borrow a short-term loan for that purpose. 
[197] 

London'' ' ■ 

L.C.C.— The L.C.C. possess the fullest possible powers for the 
promotion of bills for the improvement of London or for the benefit 
of the inhabitants, and for opposing bills, or taking or defending legal 
proceedings, in the interests of the inhabitants. These powers are 
derived from {inter alia) the Metropolis Management Act, 1855, sect. 
144 (I), the Metropolis Management Amendment Act, 1856, sect. 
10 (m), the L.G.A., 1888, sect. 15 (n), the Borougdi Funds Acts, 1872 
and 1908 (o), and the County Councils (Bills in Parliament) Act, 
1908 (p). Sect. 144 of the Metropolis Management Act, 1855, i^eiates 
to the making, widening or improvement of streets, roads or ways, 
while sect. 10 of the Amendment Act of 1856 relates in particular to 


{h) Standing Orders (H. of C.), 142. 

(i) Standing Orders (IT. of C.), 180. 

(j) 26 Statutes 448. 

{k) 12 Statutes 481, 485, 498, 508, 500, 507 
{kk) 26 Statutes 445, 

(Q 11 Statutes 920, 

(m) 960. 

(n) 10 Statutes 698. 

(o) Ibid., 559, 836. 

(p) 10 Statutes 885. 
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the provision of pjirks, pleasure grounds, places of recreation and open 
s|>ac(‘S. 

I^y the I.oiulon Water Act, 1892 {q), the LXhC. took power from time 
to tiiTie to pay the cost and expenses of promoting bills in Parliament 
relating to the supply of water in the administrative county of London 
and within the limits of supply of the metropolitan v/ater companies, 
with powers to make enquiries {inter alia) as to possible sources of 
supply. 

The County Councils (Bills in Parliament) Act,^ 1908, sect. 1 (4), 
]>rovides that the powers conferred on county councils by that Act ai^e 
in additioji to, and not in derogation of, any powers possessed by the 

/L.e.a. ' . 

Under tlie Standing Orders of the L.C.C. references to the Parlia- 
mentary Committee of the council include the consideration of all 
orders and bills affecting the county of London, the preparation and 
presentation of petitions, and the employment of parliamentary agents 
and counsel, etc. The references also include the promotion of bills, 
])To\hsional orders and bills to confirm such orders as the council may 
have resolved to introduce into Parliament or to promote. This includes 
the giving of all notices, the preparation of plans and books of reference, 
i;he preparation and deposit of such bills, and all such steps as may 
be required to comply with the Standing Orders of Parliament. 
Applications for schemes under the Public Works Facilities Act, 1980 (r), 
and the promotion of various orders were also considered. £1983 

Metro 2 )olitan Borough Councils , — ^Under sect. 6 (0) of the London 
Government Act, 1899 ( 5 ), a metropolitan borough council has the same 
powers of promoting and opposing bills in Parliament, and of prosecuting 
or defending any legal proceedings necessary for the promotion or pro- 
tection of the interests of the inhabitants of their borough, as are con- 
ferred on borough councils outside London by the Borough Funds 
Ac'ts, 1872 and 1908. The provisions of these Acts apply to the council 
of a metropolitan borough as if that council were included in the 
expression governing bo%,” and the borough were a district mentioned 
in tliat Act. D993 

As Dieiitioned in the text, the provisions of the L.G.A., 1983 , repeal- 
ing and re-enacting those Acts do not apply in the Metropolis. 

Metropolitan Water Board . — Tire Metropolitan Water Board has 
power to promote and oppose bills under sect. 24 (1) of the Metropolis 
Water Act, 1902 [t). £200} 

(q) 55 & 56 VIct. c. exxx. 


(r) 23 Statutes 7G9. 

(s) 11 Statutes 1220. 
(/) 20 Statutes 269. 
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Definition. — Birth control means the intentional avoidance of child- 
birth or limitation of the number of children born. It may be secured 
by celibacy, continence, sterilisation of the male or the female by 
surgical operation, production of miscarriage (abortion), or the use of 
various means by the male or the female whereby sexual intercourse 
may be experienced without conception taking place, 

Althougii married couples may adopt contraceptive methods with 
a view to the complete prevention of childbirth from selfish motives, 
and single couples may pursue the same course in order to conceal their 
illicit relationship, the term “ birth control ’’ is commonly used to mean 
the employment of some method in association with sexual intercourses 
whereby married couples can avoid cliiklhirth eniireiy or produce 
(diiidren at such intervals as they think fit, having regard to tJieir 
general health, circumstances in life, and x>i^^‘tiou]ar eonvietioiis in the 
matter. [2013 ■ ' 

Objections to Birth Control. — ^Every section of etilightc^icd public 
opinion recognises that it is immoral to advertise or encourage tlie use 
01 contraceptives so as to make available for unmarried persons tlie 
means of enjoying sexual intercourse without fear of awkward conse- 
quences. There are many who are so afraid of the danger of weakening 
the moral fibre of the coiintiy by the dissemination of knowledge on 
birth control, that they favour the total prohibition of the sale of con- 
traceptives ; others w^ould allow their sale only on the written pre- 
scription of a qualiiied medical practitioner. 

The use of birth control methods by married coujiles is, howe^x^r, 
a subject on which there is a wide cleavage of opinion and princ;ipie. 
The majority of the leaders of the medical prolession believe that under 
present-day economic conditions pregnancies should be limited in 
number, and that choice, not chance, should decide the date of tJic liirth 
oj' eacli child ; they further hold that, as it is difficult, and in many 
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cases physically impossible, to practise celibacy within the state of 
wedlock,*it is a sound practice to recommend the aise of certain con- 
traceptives which a.re known to be in no way injiirions to health. On 
the other hand, the Roman Catholic Church absolutely forbids the use 

of contraceptives in all circumstances. 

Uiiny of the leaders of the Church of England recognise that under 
existing social and economic conditions it is necessary for some married 
couples to limit the size of their families ; but they express grave 
doubt as to the beneficial effects of the use of mechanical and chemical 
devices for frustrating the biological consequences of sexual imion. 
They believe that, where possible, it is better to secure family limitation 
by self-control and abstention. They dislike^ intensely the use of con- 
traceptives, and feel it their duty to emphasise that parenthood must 
remain the primary duty of married life. Whilst deploring the extension 
of tlic practice of birth control and condemning its use from motives 
of (tase, luxury and self-indulgence, they are nevertheless compelled 
to admit that cireii instances may arise when a very carefully guarded 
use of contraceptives cannot be wholly wrong. [202] 

Medical and Eugenic Aspects. — ^Birth control can be employed to 
prevent the transmission of hereditary diseases and defects, such as 
syphilis, tendency to tuberculosis, feeble-mindedness, insanity, etc., 
and to eliminate definitely injurious or low-grade stock. In cases of 
tuberculosis, heart or kidney disease, contracted pelvis, previous 
difficult or dangerous deliveries, or exhaustion due to excessive child- 
bearing, the health of the mother might be seriously affected or her life 
endangered by pregnancy, and contraception can provide an adequate 
safeguard. Approximately 20 per cent, of the total number of preg- 
nancies terminate before the foetus is viable, and a large proportion of 
these is due to deliberate abortion. The adoption of proved and safe 
methods of contraception would reduce the number of miscarriages and 
abortions, which are commonly attended by danger to health and life. 
[2033 

Social Aspect. — The object of birth control from the social point of 
view is to enable married couples with limited means to live a normal 
physical life, whilst keeping within reasonable bounds the size of their 
families, thus improving their social standard of living, reducing infant 
mortality, overcrowding and poverty, and preventing the degradation 
of parents and children. On the other hand, the widespread diffusion 
among young unmarried persons of a knowledge of the means of con- 
traception might lead to a considerable increase in immorality. 
[2043 

Economic Aspect. — The efforts of curative and preventive medicine 
Jmve lengthened the average expectation of life ; and the advance of 
applied science has led to an ever-increasing use of labour-saving 
machinery, with the result that the requii'ements of the community can 
be supplied by a constantly decreasing proportion of labour. It is 
argued that, as a result of these influences, the population of England 
and Wales is excessive from the economic point of view and that, with 
the decline in infant mortality, a high birth rate is unnecessary. With 
a low birth rate, leading to a smaller population, there should be less 
unemployment ; and the almost complete absence of unemployment in 
France, where the practice of contraception is widespread, is instanced 
in support of an extended use of birth control in this country. [2053 
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Legal Aspeei— There is no law prohibiting the sale or , use of 
mechanical or chemical contraceptives or their transmission through the 
post 5 * there is also no legal prohibition of the issue of literature or 
advertisements on the subject (a). £206] 

History.— Research into ancient writings shows that some form of 
family limitation was practised in earlier civilisations upwards of 
4,000 years ago. Mechanical aids to contraception were used in England 
as early as the sixteenth century. At all periods in history there has 
been a free and frank discussion of the various methods of ensuring 
fertility, but the subject of birth control has been surrounded by a 
mass of nebulous and probably harmful information, and it is only in 
recent years that public opinion has demanded scientific information. 
England has been in the van of the movement. The Malthusian League 
was founded in 1877 at the time of the Bradlaiigh-Besant trial. It was 
the first birth control organisation in the world, and the forerunner of 
many similar movements abroad, notably the Dutch Neo -Malthusian 
League, founded in 1881, and an American society with the same objects 
wdiich opened its first clinic in New York in 1916. In 1912 tlic 
Malthusian League began a series of public meetings in poor parts of 
South London, and in the following year issued a leaflet giving detailed 
instructions for the use of various contraceptives. Propaganda was 
inteiTupted by the war, and was not resumed until 1921. £2073 

The Growth o! Public Opinion in the Post-war Period. — For many 
years the richer classes in this country have limited their families by 
the use of expensive appliances purchased from chemists, with or 
without medical advice ; but up to twelve years ago the working class 
man and w^oman were unable to obtain reliable information on this 
subject. The poor could afford neither high doctors’ fees nor expensive 
appliances, and consequently they did not limit their families, or 
attempted to do so by unsatisfactory methods or by the dangerous and 
illegal expedient of deliberate abortion. 

In 1923 the Women’s Co-operative Guild — the largest organisation 
in this country representing w'orking-class mothers— passed the foiiow- 
ing resolution : ‘‘ That this Congress urges upon tlie M. of H. and local 
health authorities the advisability of information in regard to birth 
control being given at ail maternity and child welfare centres in the 
country.” In 1924 the Society for the Provision of Birth Control 
Clinics {aa) joined in a deputation which pressed this demand on the 
Minister of Health. The Minister rejected the request and maintained 
the existing rule that exceptional cases discovered at maternity and 
child welfare centres, where the avoidance of pregnancy seemed desirable 
on medical grounds, should be referred for advice to a private medical 
practitioner or hospital. In the same year the Labour Women’s 
Conference passed a resolution in favour of birth control, which -vvas 
repeated at various conferences ; and the Woikers’ Birth Control 
Group was founded in order to conduct propaganda w’-ithin the Labour 
Party. A similar resolution was carried in 1925 by the National Union 
of Societies for Equal Citizenship. 

In July, 1925, the Edmonton U.D.C. resolved to urge the Minister 
of Health to issue instructions allowing medical officers in charge of 
maternity centres to give information on birth control in cases w'hich 

(a) A Bill to regulate tlie advertisement and sale of contracept ive>s has, however* 
been passed by the House of Lords. 

(aa) Address : No. 153a, East Street, London, S.E.17. 
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thev (’oiisider warranted the giving of such information. The Minister 
replied that he had adopted the policy laid down by his predecessors 
with regard to the matter. -This policy was based on the following 
princi|)Ics : (1) That the maternity and child welfare centre should 
deal only with the expectant and nursing mother (and infant) and not 
with the married or unmarried woman contemplating the application 
of contraceptive methods ; (2) that it is not the function of an ante- 
natal centre to give advice in regard to birth control and that excep- 
tional eases in which the avoidance of pregnancy seems desirable on 
medical grounds should be referred for particular advice to a private 
practitioner or hospital. 

In July, 1020, the Kensington Royal Borough Council resolved 
That the Minister of Health be informed that, in the opinion of this 
council, instruction in birth control might, with advantage, be given 
at the Kensington infant welfare centres by the medical officers of these 
institutions at their discretion and on medical grounds only.’’ 

Jn April, 3920, Lord Buckmaster in the House of Lords (h) moved 
'"That ilis Majesty’s Government be requested to withdraw all 
instructions given to, or conditions imposed on, welfare committees 
for the purpose of causing such committees to withhold from married 
women in their district information when sought by such women as 
to the best means of limiting their families.” After a prolonged 
discussion this motion was carried by 57 votes to 44. 

Resolutions in favour of the giving of contraceptive advice at 
maternity and child welfare institutions were passed by the Women’s 
National Liberal Federation in 1927, and by the National Council of 
Women in 1929. The Society for the Provision of Birth Control 
Clinics co-operated in April, 1930, with a number of women’s associations 
in organising a large conference in London, which was attended by 
representatives of 35 public health authorities, 16 maternity and child 
welfare centres, and 132 other organisations, The conference passed 
a resolution calling upon the Minister of Health and public health 
authorities to recognise the desirability of making available medical 
information on methods of birth control to married people who needed it. 

The revolution in public opinion following the propaganda of the 
post-war period is illustrated by the fact that, wffiilst in 1920 the 
Lambctli Confererence of Bishops condemned birth control without 
reserve, in 1930 it recognised the moral justification of the practice in 
certain circumstances by adopting a resolution by 193 votes to 67 in 
the following terms : Nevertheless, in those cases where there is 
such a clearly felt moral obligation to limit or avoid parenthood, and 
%yhere there is a morally sound reason for avoiding complete abstinence, 
the conference agrees that other methods may be used, provided that 
this is done in the light of the same Christian principles.” |[2083 

^ Government Policy in Regard to Birth Control— In July, 1930, the 
Minister of Health outlined (a) the policy of the Government on the 
use of institutions which are controlled by local authorities for the 
purpose of giving advice to women on contraceptive methods. This 
may be stated under the following three headings : 

Maternity and Child Welfare Centres {including Ante-Natal Climes) — 
In cases where there are medical grounds for giving advice on con- 

lleljates, ■ House of Lords, Wednesday, April 28 , 1926 , 

(e) M. of H. Mcniomndum 153/M.C.W.' 
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".traeeptive methods., to married, expectant and nursing, mothers already 
.in attendance at the centres, it .may be given,- but .such advice must 
be, limited to ernes where fmiher pregnancy would he deifmenlal'io: 
health, and; should, .be given at a separate session. The, Minister will, 
not saiietioii any proposal for the use of these centres for giving birth 
control advice in. other 'ca>ses. 

Special Birth Control Clinics. — Local authoidties have no general 
power to establish birth control clinics as such, but they are enabled (d) 
to exercise the powers of the P.H.A. for the purpose of the care of 
expectant and nursing mothers, and it may properly be held that 
birth control clinics can be provided for these limited classes of women. 
No departmental sanction which may be necessary to the establishment 
of such climes for expectant and nursing mothers wdll be granted, 
except on condition that contraceptive advice will be given only in 
cases where further pregnancy would he detrimental to health. 

Gyncecological Clinics. — Local authorities have power to ])rovidc 
clinics at which medical advice and treatment would be available for 
'women suffering from gynsecological conditions, but the enactments 
governing the provision of such clinics limit their availability to sick 
persons {e), and any departmental sanction wdiich may be necessary to 
the establishment of such clinics %vill be granted only on condition that 
(1) the clinics will be available only for women who are in need of 
medical advice and treatment for gynaecological conditions, and (2) 
advice on contraceptive methods will be given only to married wmmen 
who attend the clinics for such medical advice and treatment, and in 
xvhose cases pregnancy would he detrimental to health. 

In a circular issued in 1934, the Minister of Health intimates 
that he has now been advised that there is nothing to prevent a local 
authority from rendering a gynaecological clinic available for women 
suffering from forms of sickness other than gynfccological conditions. 
He also states that, after consideration of the Final Report of tlie 
Departmental Committee on Maternal Mortality and Morbidity, pub- 
lished in 1932, he is of opinion that, where a local autliority have pro- 
vided a clinic at whicli medical advice and treatment are available for 
married w^omen suffering from gynsscologieal conditions and at whicli 
contraceptive advice is afforded to married -women so suffering in 
whose cases pregnancy would be detrimental to health, it would be 
proper also for married women -who arc suffering from other forms of 
sickness, i.e., 'tuberculosis, heart disease, diabetes, chronic nephritis, 
etc,, and mental disorders, which are detrimental to them as mothers, 
to be afforded contraceptive advice at the clinic if it is found medically 
that pregnancy would be detrimental to health. What is, or is not, 
medically detrimental to health must be decided by the professional 
judgment of the registered medical practitioner in charge of the 
clinic (ee). 

In a circular (/) the Minister states that the question of providing 
facilities for giving contraceptive advice within the limits laid down in 
memorandum 153/M.C,W. is a matter entirely within the discretion 
of the local authorities. He further states that a gynecological clinic 


(d) Notification of Birth.s (Exi.eiision) Act, 1915, s. 2 ; 15 StaliUeH T67. 

(c) P.H.A., 1875, s. lai ; 13 Statutes G78 ; and Fiiblic Health (London) Act, 
1891, s. 75 ; 11 Statutes 1070. 

(ee) M. of H. Circular 1408, May 31, 1934. 

(/) M. of H. Circular 1208, July 14, 1931. 
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should not be established at a maternity and child welfare centre but 
in separate pi’einises or at a hospital, and that the giving of birth control 
advice slioiild not be regarded as falling within the scope of the nonnai 
duties of a medical officer, who should be free to undertake or decline 
; itA'/poo] ^ , 

EstaMished by Yolnntary Societies —The first birth control 
clinic in this country was established at No. 108, Whitfield Street, 
London, W.I., in March, 1921. In November of the same year the 
Welfare Centre for Pre-maternity, Maternity and Child Welfare opened 
its doors at No. 153a, East Street, Walworth, S.E.17. It was primarily 
intended to function as a maternity and child welfare centre at which 
birth control advice would be given. In less than two years it became 
exclusively a birth control centre, and during the first ten yeps over 
■j 5,000 women received contraceptive advice. The committee of 
management included in their functions the establishment of other 
l)irth control centres, and in 1924 changed their name to the Society 
ibr the Provision of Birth Control Clinics. 

In 1924 a birth control clinic was established in North Kensington, 
and in the first seven years advice was given to over 3,000 women. 
This centre has extended its work by providing for the treatment of 
gyiifccological ailments discovered in women attending, and is the 
first example in this country of a voluntary birth control clinic com- 
bined with a gynaecological clinic. 

xVdditional voluntary birth control clinics affiliated to the Society 
for the Provision of Birth Control Climes now operate in the following 
areas, the dates of establishment being shown in brackets : 

Wolverhampton (1925), Cambridge (1925), Manchester (1926), 
East London (1926), Glasgow (1926), Aberdeen (1926), Oxford (1926), 
Birmingham (1927), Newcastle (1929), Exeter (1930), Nottingham 
(1930), Pontypridd (1930), Bristol (1981) and Ashington (1981). 

These, together with recently established elinics at Basingstoke, 
Liverpool, Northampton, Barnstaple, Plymouth, Winchester and 
Edinburgh, give a total of 24 voluntary clinics, 23 of which are affiliated 
to the above-mentioned society. There are in addition numerous 
private clinics, conducted by medical practitioners and midwives, 
\vhich are not affiliated to any organisation and of which complete 
records arc not available. [ 210 ] 

Action by Local Authorities. — Action taken by local authorities in 
England and Wales following the issue of memorandum 153/I\I,C.W. 
may be summarised as follows ; 19 local authorities have established 
special birth control clinics, usually connected with maternity and 
(bild welfare centres ; 6 have set up gynaecological clinics at which 
birth control advice is given ; 8 refer cases to voluntary birth control 
clinics or private doctors, and pay the fees ; 12 have authorised their 
medical officers to give advice, but have not set up special clinics ; 12 
have decided that birth control advice shall be given and were in 
July, 1933, considering schemes or have not yet taken steps to put 
their decisions into effect ; and 5 have either lent or hired the premises 
of a maternity and child welfare centre to a voluntary birth control 
organisation. [ 211 ] 

Methods Taught at Clinics.— The methods taught at municipal and 
voluntary birth control clinics Involve the use of mechanical appliances 
in conjunction with soluble pessaries, ointments and tablets which have 
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a spermicidal action or prevent spermatozoa from gaining access to 
the uterus. It is a routine procedure for each patient to be examined 
by a registered medical practitioner who, after considering the medical 
history and the findings gained from a gynaecological examination, 
recommends the most appropriate method or methods. The patients 
are requested to return at intervals for re-examination and the renewal 
of appliances. ' [2123 

London.— The P.Il, (London) Act,' 1891, sect. 75 (g), enables the 
metropolitan borough councils to provide clinics at which medical 
advice and treatment may be available for women suffering from 
.gynjecological ailments. „ 

The policy of the metropolitan borough coimeils with respect to birtli 
control follows, in general,,: the Minister ' of Health’s .Memorandum 
158/M.C.W. already referred to. In the City of Westminster, the 
annual report of the M.O.H. for 1931 contained the statement that 
no action was called for by the council on that memorandum, the 
question of birth control advice by officers of local authorities being 
acutely controversial, and that at the council’s maternity and child 
welfare centres woman desiring advice on this subject was referred 
to one of the voluntary birth control clinics in London. The attitude 
adopted by the Kensington Royal Borough Council has already been 
referred to (see ante, p. 92). , 


(g) 11 Statutes 1070, 
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An important part of the work of a local education authority is 
that concerned with the education of children suf ering from physical 
and mental defects. Part V. of the Education Act, 1921 (a), is devoted 
to this matter, the sections being divided into three groups. The 
first (b) deals with the education of blind and deaf children, the second (c) 
with defective (other than blind and deaf) and epileptic children, and 
the third {cl) with the general provisions relating to blind, deaf, defective 
and epileptic children. 

This is a convenient division of the subject and it will be followed in 
this article. £2143 


Education of Blind and Deaf Children 

1, Blindness and Deafness Defined. — ^Unless the context requires 
a different rneaDing, the expression ‘‘ blind ” means too blind to be 


(а) 7 Statutes 159. 

(б) Ss. 51, 52 ; 7 Statutes 159. 

(c) Ss. 53 — 58 (ss. 59, 60 were repealed by tiie 
dren) Act, 1923, s. 2 (4)) ; 7 Statutes 160 — 164, 220. 

(d) Ss, 61—69 ; 7 Statutes 165—167. 
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able to read the ordinary school books used by children, and “ deaf 
means too deaf to be taught in a class of hearing children in a public 
elementary school (<?). £2153 

2. The Parent’s Duty, — ^Not only is blindness or deafness no excuse 
for a parent’s failure to cause his child to receive eflicient elementary 
instriictioiiin reading, writing and arithmetic (/ ), but he must also cause 
the child to receive instruction suitable for the particular child, that is, 
having regard to its defect (g). 

Although, in regard to normal children, it is a reasonable excuse for 
non-attendance at school that there is not a school within three miles 
(or less distance if the bye-laws so prescribe) from the child’s 
residence (h), this is not a reasonable excuse so far as blind and deaf 
children are concerned (except in the case of deaf children under seven 
years of age) (i). 

Should, however, the local education authoiity, having regard to the 
defect of a child (whether physical or mental), consider that a guide 
should be provided to take him to and from sgIiooI, they may arrange 
for this, and incur the necessary expense (/^). 

For blind and deaf children, compulsory education must continue 
until the end of the term in which they attain the age of sixteen years, 
and the attendance of such children may be enforced as if it were re- 
quired by bye-laws made under Part IV. of the Act (Z). £2163 

B, Enioreement of Parent’s Duty. — The Education Act, 1921 (m), 
makes no special provision for the enforcement of a parent’s duty in 
regard to a blind or deaf child, as it does in the case of a defective or 
epileptic child (ii) . It appears, therefore, that the only way of getting a 
blind or deaf child into a suitable residential school against the wishes 
of his parent is to obtain an order committing the child to an 
approved school (o) from which, at as early a date as possible, he 
should be licensed to live with the superintendent of an institute 
providing education suitable for a blind or deaf child. £2173 

4. The Local Education Authority’s Duty.— If suitable and efficient 
provision is not otherwise made for the elementary education of blind 
and deaf children, it is the local education authority’s duty to enable 
such children resident in their area to obtain that education in a day or 
a residential school certified by the Board of Education as suitable for 
that purpose (_p). 

This duty may be discharged by the local education authority in 
different ways, for they may acquire and maintain schools to be certified 
by the Board of Education, or contribute towards the establishment, 
enlargement, alteration and maintenance of such schools on such terms 
and to such an extent as the Board of Education may approve, 

(e) S. 69 ; 7 Statutes 167, If’or details as to certification of blind children, sec 
Board of Education Circular 1461 (October 5, 1933), and Ministry of Health Circular 
1653 (October 5, 1933). 

{/) S. 42 ; 7 Statutes 153. 

(g) S. 51 (1) ; 7 Statutes 159. 

(h) S, 49 ; 7 Statutes 157. 

(i) S. 51 (2) ; 7 Statutes 150. 

(k) S. 88 (2) ; 7 Statutes 178. 

(l) Ss. 61, 138 ; 7 Statutes 105, 202. 

(m) 7 Statutes 130. 

( 71 ) S. 54. 

(o) S. 45 (b), as substituted by Children and Young Persons Act, 1933, 3rd 
Schedule. 

(p) S. 52 (1) ; 7 Statutes 159. 

L.G.L. II. — 7 


98 


Locai. Goveenment Law- AND Administration 

Subject to the Board’s regulations tliejr may also, where necessary 
or expedient, make arrangements for the boarding out of such a child 
in a home conveniently near to the certified school where the elementary 
education is being received (r). 

A local education authority’s duty in this matter does not, 
however, extend to blind and deaf children who are also idiots or 
imbeciles, or children resident in a workhouse or in an institution to 
which they have been sent from a workhouse, or children boarded out 
under the Poor Law (s). All the above classes of children can be sent 
by the poor law authority to appropriate schools under sect. 58 of the 
Poor Law Act, 1930 (t). This exclusion of poor law children from the 
activities of the local education authority would, however, be negatived 
if the scheme for the administration of poor law functions provided that 
all assistance to blind and deaf children should be provided under the 
Education Act, 1921, instead of under the Poor Law Act, 1930 (u). 

Where a local education authority contribute to the establishment, 
enlargement, or alteration of a certified school, the terms of the contribu- 
tion approved by the Board of Education must, where the school is 
maintained by another authority, include security for the repayment 
of the value of the contribution in the event of the school’s ceasing to be 
certified. Provision may also be made for representation of the con- 
tributing authority on the governing body of the school to which they 
contribute in cases where it appears to the Board that representation 
is practicable and expedient (v), [SIS] 


Education of Defective and Epileptic Children 

This section of the article deals with children who are defective or 
epileptic. It should be clearly understood that blind and deaf children 
— who have been the subj'ect of the previous section of the article— are 
not here under consideration, and wherever the expression defective” 
is used it means all children who are physically or mentally defective 
except those who are blind or deaf. 

!• The Parent’s Duty.— The duty of a parent to cause his child to 
receive elementary instruction in reading, writing and arithmetic (a), 
in tbc case of defective and epileptic children over the age of seven, 
includes the duty of sending such a child to a special class or school 
certified by the Board of Education for such children, where there is 
such a class or school within reach of the child’s residence. A parent 
will not be excused from this duty on the ground alone that a con- 
veyance or a guide is necessary (5). 

A parent may, however, withdraw his child from attendance at a 
special class or school at any time provided that he satisfies the local 
education authority that he will make suitable provision for the child’s 
education in some other way (c). 

2, Enforcement of the Parent’s Duty.— If a local education authority, 
after consultation with the parent of a defective or epileptic child, are 


(r) S. 52 (1) ; 7 Statutes 159. 

(.S') S. 52 (2) (as amended by the Education (Institution Children) Act, 
s. 2); r Statutes 159. ^ 

(0 12 Statutes 998. 

(?i) For effect of L.G.A., 1929, seoposL p. lOT. 

(v) S. 52 (3) ; 7 Statutes 160, 

(a) S. 42 ; 7 Statutes 153. 

(b) S. 53 ; 7 Statutes 160. See also post p, 99. 

(c) S. 54 (3) ; 7 Statutes 161. 
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satisfied that the parent is not making suitable provision for the child’s 
education, they may require him to send the child to a suitable certified 
class or school. If he fails without reasonable excuse to do so, the 
authority may complain to a court of summary jurisdiction and apply for 
an order requiring the child to be sent to. such a class or school. Before 
complaining to the court, it is essential that it should be ascertained 
that the school is willing to Teceive him. Should he so desire, the 
parent may himself select a suitable school or class, but if he does not 
do so, the court will order the child to go to the school which they 
consider suitable. An order of the court is sufficient authority for the 
conveyance of the child to the class or school named in the order (d). 

Owing to the absence of a suitable class or school near the residence 
of the child, it may be desirable to send Mm to a I'esidential school. 
If., this course is advisable, the court '.must not, make an order .unless., the 
consent of the parent has been obtained in writing. But this may be 
dispensed with, if it is proved': to the ..satisfaction, of the court that, the 
consent is being unreasonably withheld, or that the parent cannot be 
found. But if a parent withholds his consent with the hona fide 
intention of benefiting his child, this must not be deemed to be 
unreasonable .(.^). ' 

In the event of the court’s refusing to make an order, they must 
award costs to the parent, which should include compensation for the 
expense, trouble and loss of time incurred in or incidental to his attend- 
ances at court ; but they are not bound to award any costs when they 
consider there is good reason for not so doing (/). 

These provisions for compelling a parent to cause his defective or 
epileptic child to attend a special class or school are in place of, and not 
in addition to, those that apply to normal children, that is, children who 
do not suffer from physical or mental defects (g), 

A local education authority, in carrying out their duties of ascer- 
taining what children in their area are defective or epileptic (A.) have 
power to insist that a child shall be medically examined, and, if a parent 
fails to comply with this requirement he will be liable to a fine not 
exceeding . five : pounds {i), C220.J .■■ ■ ■ 

S. The Biity of the Local Eclii'cstion Authority to Ascertain what 
CMMreii are Defective or Epileptic.— The first duty imposed on a local 
education authority in regard to defective and epileptic children is, 
with the approval of: the Board of Education, to make iirrangements 
for ascertaiiiiiig what cMMren in their: area, not being imbec;ile (A:), are 
by reason of, mental or physical defect incapable of receiving proper 
benefit: fiDm/ the ■ instruc^^ given in, an ordinary public elementary 
school. This category must not include children wlio are merely dull 
or backward, but it should include those who, althougli defective, 
would benefit from instruction in special classes or schools for defective 
children (Q. Under the heading of defective ” would be included 

{d) S. 54 ,(!) :; 7 Statutes 160,: TO by rules assign the 

hearing of , applications for orders under this section to Juvenile courts ; see the 
Children and Young Persons Act, 1933, s* 46 (3). 

(e) S. 54 (1), proviso (i.) ; 7 Statutes 160. 

If) S. 54 (1), proviso (ii.) ; 7 Statutes 161. 

(g) S. 54 (2) ; 7 Statutes 101. 

(h) S. 55 (1) ; 7 Statutes 161. 

{%) S, 55 (5) ; 7 Statutes 162. 

{k) For definition of “ imbecile,” see Mental Deficiency Act, 1927, s. 1 (1) (b) * 
11 Statutes 160, and p, 102, posL 

(1) S. 55 (1) (a) ; 7 Statutes 101. 
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cliildren who are crippled or delicate, and those suffering from heart 
disease. 

It is also the duty of the authority to ascp'tain what children 
(excluding idiots or imbeciles) in their area are unfit by reason of severe 
epilepsy to attend the ordinary public elementary schools {m), 

lii connection ■with the exclusion of idiots and imbeciles under this 
Iicading it should be borne in mind that they are to be dealt with by the 
local education authority under the Mental Deficienc}^ Acts, 1913 to 
1927 (r.). 

In making these arrangements under the Education Act, 1921, an 
authority must provide facilities to enable a parent, v/ho desires to 
liavc his child examined, to present the child for examination, even 
though the authority may not have required him to do so (o). When 
a child is found to be defective or epileptic a certificate to this effect 
must be given by a qualified medical practitioner — in most cases this 
will be the schooi medical officer — who has been approved by the Board 
of Education for the purpose. Also the head teacher of the school 
that the child has been attending, or such person as the authority may 
appoint, must be consulted by the medical practitioner before giving 
the certificate, if requested by the parent, or directed by the authority. 
A copy of the report by the head teacher or other person appointed 
should be forwarded to the local education authority {p). 

It is clearly laid down that in any legal proceedings by a local 
education authority the certificate of the appropriate medical prac- 
titioner stating that a child is defective or epileptic shall be sufficient 
evidence of the facts contained therein, unless the parent or guardian 
of the child requires the doctor to be called as a witness. The parent 
may, if he wishes, give evidence in order to disprove the correctness 
of the certificate (g). But it is important to note that in such proceed- 
ings, a magistrate is not entitled to form his own opinion as to whether 
a child is mentally defective or not by a personal investigation, such as 
asking the child questions to test his ability or attainments. A magis- 
trate must have regard to the practitioner’s certificate (r). 

When a child recovers from his defect or epilepsy, and is con- 
sequently discharged from a special class or school, the certificate 
whereb}?' he was certified as defective or epileptic should be returned 
to the parent of the child by the local education authority. The con- 
sent of the child or the parent must then first be obtained before the 
certificate can be received in evidence in any legal proceedings (^). 

Should there be doubt as to whether a child is defective or epileptic, 
the Board of Education must decide the matter (t), [2213 

4. Duty of the Local Education Authority to Educate Defective and 
Epileptic Children, — Having ascertained what children in their area 
are defective or epileptic, the authority may, or in the case of 
children over the age of seven must, make provision for their education. 
This may be done^ by establishing special schools for such children, 
or in. the case of epileptic children over the age of seven, and defective 

(m) S. 55 (1) (b) ; 7 Statutes 161. 

(n) mi3 Act, s. 31 ; 11 Statutes 180 ; 1927 Act, s. 1 (1) ; 11 Statutes 160. 

( 0 ) S. 55 (2 ) ; 7 Statutes 161. 

(p) S. 55 (3) ; 7 Statutes 162. 

(q) S. 55 (4) ; 7 Statutes 162. 

(f) M, V, Be Grey, Ex parte Fitzgerald (1913), 77 J. P. 463 ; 19 Digest 569, 98, 

(s) S. 55 (4) ; 7 Statutes 162. > 5 » 

(t) S. 55 (6) ; 7 Statutes 163. 
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children, either by establishing special schools or by providing special 
classes in public elementary schools, or by boarding out the children in 
houses near a certified special class or school (u), 

Apparentl}/" the chief method contemplated by the Act for providing 
for defective children is by means of a day school or class which a child 
may reach from its own home, with the help, if necessary, of a guide or 
conveyance, and the education authority which makes this provision 
may compel the parent to send the child to such a school These 
classes or schools are termed “ classes ’’ or schools according as they 
are attached to ordinary public elementary schools or are independent 
of. them respectively. 

There is, naturally, a divergence of practice among education 
authorities as far as provision for the education of defective and 
epileptic children is concerned. Some authorities depend entirely 
upon schools and institutions owned by other authorities, or provided 
by private bodies, while others establish schools or classes of their 
own. In the former case, difficulties are often experienced in placing 
children suitably, and the questions of distance from the child’s home 
and the possibility of having to wait for a vacancy often render the 
obtaining of the parent’s consent a difficult matter. 

But in any case the wishes of the parent should be ascertained and, 
as far as possible, acted upon, in placing a defective or epileptic child 
ill a special class or school (a). A personal interview in such matters 
is frequently productive of a better understanding and a more satis- 
factory arrangement than protracted correspondence, and not infre- 
quently obviates proceedings in court. 

Sect. 2 of the Education (Institution Children) Act, 1928 (b), excludes 
from the duty of the local education authority the reception as a 
boarder in a certified boarding school established by them under Part V. 
of the Act of 1921 of any child who belongs to another local education 
authority’s area, or who resides in a workhouse or any institution to 
which he has been sent by the poor law authority, or has been boarded 
out by them, unless the other authority are willing to contribute to the 
expenses of the education and maintenance of the child; but this 
limitation would practically cease to operate as respects poor law 
children, if the scheme of the poor law authority provided that assistance 
to such children should be given under the Education Act, 1921, instead 
of the Poor Law Act, 1980 (bb). 

A local education authority are not bound to provide board and 
lodging for a defective or epileptic child unless suitable provision for 
his education cannot be made in any other way, and unless the parlia- 
mentary grant in respect of such child is not less than half the cost of 
(1) conveying the child to and from its school ; (2) educating, boarding, 
lodging and medically attending and treating the child, including, in 
the case of a school provided by the local education authority, the loan 
charges, or the rent or other similar outlay in providing the school (c). 

Neither is an authority under a duty to establish a school for 
boarding and lodging defective and epileptic children unless there are 
not less than forty-five such children belonging to their area for whose 
education suitable provision cannot be made in any other way (d). 

The powers conferred on a local education authority include not 

(u) S. 50 (1) ; 7 Statutes 163. (a) S. 58 ; 7 Statutes 104. 

(b) 7 Statutes 228. 

(56) For effect of L.G.A., 1929, see post, p, 107. 

(e) S. 56 (2) ; 7 Statutes 163. (d) lUd. 
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only those of establishing or acquiring and maintaining certified special 
schools for defective or epileptic children, but also those of contributing 
(on such terms and to such extent as the Board of Education may 
approve) towards the establishment, enlargement, alteration and 
maintenance of certified schools {e). 

From time to time defective and epileptic children must be examined 
in order to ascertain whether they have attained such a mental or physical 
condition as to be able to attend an ordinary public elementary school 
Further, a parent has the right to have his child examined at any time, 
provided that at least six months shall have elapsed since the last ex- 
amination ( / ). |'222 3 

5. Discontinuance of a Certified School— Should the avei^age 
attendance for the previous three years of defective or epileptic children 
at a certified class or school provided by a local education authority 
fall below fifteen, then the local education authority may, with the 
approval of the Board of Education, discontinue the school or class. If 
this is done, the authority should find alternative provision for the 
education of defective and epileptic children in their area (g). £2233 

Mentally Defective Childeen 

1. Notification by the Local Education Authority. — As respects 
defective children within the meaning of the Mental Deficiency Act, 
1913 (/i), local education authorities must also perform such duties as 
are imposed on them by that Act. Sect. 31 of the Act {%) placed on 
local education authorities the duty to make arrangements, subject to 
the approval of the Board of Education, for ascertaining (1) what 
children within their area are defective within the meaning of the Act 
(see infra), and (2) which of such children are incapable by reason of 
mental defect of receiving benefit, or further benefit, from instruction 
in special schools or classes. It is also their duty to notify to the mental 
deficiency authority under the Act (/u) the names and addresses of 
defective children as the Aet requires (1) (see infra). 

In case of doubt, the Board of Education must decide whether a 
child is or is not capable of receiving benefit from attending a special 
school or class or whether the retention of the child would be detrimental 
to the interests of the other children (m). 

Mental defectives are of four classes, namely : (i) idiots, that is to 
say, persons in whose case there exists mental defectiveness of such a 
degree that they are unable to guard themselves against common 
physical dangers ; (ii) imbeciles, that is to say, persons in whose case 
there exists mental defectiveness which, though not amounting to 
idiocy, is yet so pronounced that they are incapable of managing them- 
selves or their affairs or, in the case of children, of being taught to do 


(e) S. 56 (3) ; 7 Statutes 164. 

(/) S. 56 (5) ; 7 Statutes 164. 

(g) S. 57; 7 Statutes 164. 

(k) 11 Statutes 160. See Education Act, 1921, s. 55 (7) ; 7 Statutes 163. 

(t) 11 Statutes 180. 

(k) Coxmcils of counties or county boroughs, or for Lancashire, and the county 
boroughs in Lancashire, the Lancashire Asylums Board (Mental Deficiency Act, 
1913, ss. 27, 34; 11 Statutes 176, 181). As to Staffordshire, see s. 18 of the 
Staffordshire Asylums Act, 1922 (12 & 13 Geo. 5, e. xcii.). 

(l) S. 31 (1) ; 11 Statutes 180. 

(m) Ibid, 
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so ; (iii) feeble-minded persons, that is to say, persons in whose case 
there exists mental defectiveness which, though not amounting to 
imbecility, is yet so pronounced that they require care, supervision and 
control for their own protection or for the protection of others or, in 
the case of children, that they appear to be permanently incapable of 
receiving proper benefit from the instruction in ordinary schools; 
and (iv) moral defectives, that is to say, persons in whose case there 
exists mental defectiveness coupled with strongly vicious or criminal 
propensities and who require care, supervision and control for the 
protection of others (n). 

A local education authority must also notify the mental deficiency 
authority (o) if any child, over the age of seven and under the age of 
sixteen, cannot be instructed in a special school or class without 
detriment to the interests of the other children or when there are 
special circumstances that render it desirable that a child should be 
dealt with b}^ being placed under supervision or guardianship or sent to 
an institution (p). 

Also, there must be similar notification in the case of children who 
on or before attaining the age of sixteen are about to be withdrawn or 
discharged from a special school or class and in whose case the local 
education authority are of opinion that it would be for their benefit 
that they should be dealt with by being placed under supervision or 
guardianship or sent to an institution (g). 

In order that all mentally defective children may be ascertained, a 
local education authority should obtain the co-operation of all its officers 
who are likely to assist. Of these the heads of schools and the school 
attendance officers are, apart from the school medical officer, the most 
important. 

Heads of public elementary schools should bring to the notice of 
the local education authoritj?' any children who appeal', by reason of 
mental defect, to be incapable of receiving proper benefit from the 
instruction given. 

The school attendance officer should similarly inform the authority 
of children not attending school who appear, or are reputed to be, 
defective within the meaning of the Mental Deficiency Act, 1013, as 
amended (r). £^24] 

2. Certifying Officers. — In order that a local education autliority’s 
duties in connection with mentally deficient cJiiidren may be carried out, 
it is essential that Certifying Officers should be appointed. As a rule 
the officer will be a school medical officer of the authority, but any other 
duly authorised practitioner may be nominated. In either case the 
approval of the Board of Education to the appointment is required. 
[ 225 ],: 

3. Examinations ' by Certifying Officers. — Certifying officers should 
examine ail children whose names have been submitted by the school 
medical officer, the heads of schools or the school attendance officer, 
and also make aiTangements for enabling any parent who is of opinion 


(n) Mental Deficiency Act, 1927, s. 1 ; 11 Statutes 100. 

(o) For mental deficiency authorities, see note (k), anie^ p. 102. 

(p) Mental Deficiency Act, 1913, s. 2 (2), as amended by Mental Deficiency Act, 
1927, s. 2 ; 11 Statutes 102. 

(q) Ibid. 

(r) 11 Statutes 100, 200. 
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that his child should be dealt with under Part V. of the Ediieation Act, 
1921, to present the child for' exainination. lliese children should be 

examined within three months of their attaining the age of seven years, 
and at such other times that appear to the local education authority to 

be desirable. 

After the child has been examined, the Certifying Officer’s report 
must be rendered on Form 306 M (s), which should be accompanied by 

Form S02 'M.. ’ 

Where the local education authority direct, or the parent of the 
child requests, the Certifying Officer should consult the head of the school 
where the child has been attending, or any other person whom the local 
education authority may appoint, before giving a certificate. 

The Board of Education should be referred to when a local education 
authority are in doubt whether, after having considered the report of 
the Certifying Officer, a child is or is not capable of receiving benefit 
from instruction in a special class or school, or whether a child cannot be 
instructed in a special class or school without detriment to the interests 
of the other children. 

Periodical examination should be carried out by Certifying Officers 
of all mentally defective children who are being educated in special 
schools or classes maintained by a local education authority with a view 
to ascertaining in each case (1) whether a child can be discharged 
from the special school or class on the ground that he has attained such 
a mental condition as to be fit to attend the ordinary classes of a 
public elementary school ; (2) whether he is incapable of receiving 
further benefit from instruction in a special school or class; or (3) 
whether he cannot be instructed in a special school or class without 
detriment to the interests of the other children. 

Such examinations should be made at intervals of not more than 
twelve months. If, however, a parent claims that his child shall be 
examined, this may be done, provided that six months have elapsed 
since he was last examined. 

Arrangements of a similar nature should be made by a local education 
authority who send mentally defective children either to schools or 
classes maintained by another local education authority or another 
body. In these cases the local education authority sending the children 
should arrange for reports to be forwarded to them at intervals of not 
more than twelve months. 12263 

4. Children placed under Supervision, Guardianship, etc.— If a local 
education authority are satisfied, upon representation made to them or 
otherwise, that it is desirable that a mentally defective child of the age of 
seven years or upwards who is certified as incapable of receiving benefit 
from instruction in a special school or class under sect. 56 of the Educa- 
tion Act, 1921 (if), should be dealt with by way of supervision or 
guardianship or by being sent to an institution under the Mental 
Deficiency Act, 1913, as amended (^^), they should notify the case to 
the Board of Education, together with such particulars as the Board 
may require. If the Board certify that there are special circumstances 
which render it desirable that the child should be dealt with in this way 
under the Mental Deficiency Act, 1913, as amended, the local education 


(s) See Board of Education Circular No. 1S59 of April 28, 1925 Reports on 
Mentally Defective Children ”) . 

(t) 7 Statutes 168. 

(u) .11 Statutes 160,^200. 
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aiitliority should notify the name and address of the child to the mental 
deficiency authority 

There should be a similar notihcation in the. ease of a child, who, on or 
before attaining the age of sixteen, is. about to be, withdrawn or dls^ 
charged from a special ■ class or school for defective children, and in 
whose case the local education authority are of opinion that he should 
be sent to an institution or placed under guardianship or super- 
vision' (&), 

5, Reports on Mentally Defective Children. — Although the Mental 
Deficiency Acts (c) do not specify the form of the medical examination, 
or of the report, it is usual for Form 306 M of the Board of Education 
or some slight modification thereof to be used. The Board of Education 
have no objection to an alternative, px'ovided that substantially the 
same information is given. In any ease the aim is to present a complete 
picture of the child and the main factors that have influenced his 
development, so that the Certifying Officer may have all the relevant 
points clearly before him, and that the Board of Education may be able 
to decide on the case should it be referred to them. 

Not only should there be available the school medical officer’s notes 
on the case on the occasion of routine medical inspections, but in- 
formation contributed by the parents, the teacher, the school nurse, 
and any social agency should also be at hand before the Certifying 
Officer makes his medical examination. 

The report of the head of the school may be rendered on Form 41 D, 
w’'hich incorporates certain recognised tests of scholastic attainments. 

Children who are certified to be idiots, imbeciles, or moral defectives 
(if they are not also blind or deaf) or who, on or before attaining the 
age of sixteen, are about to be withdrawn or discharged from a special 
class or school, and who, in the opinion of the local education authority 
should be placed under supervision or guardianship or sent to an institu- 
tion, may be notified to the Mental Deficiency Committee without any 
reference to the Board of Education, but in all other cases notification 
can only legally be carried out after I'eference to tlie Board (d). £2283 

General Provisions Relating to the Education of Blind, ' Deaf, 
Defective AND Epileptic Childre,n.' ■ ■ 

1. Age o! Compulsory Education. — The period of compulsory 
education extends in the case of blind children from the age of five 
(or, if a bye-law so provides, six), and in the case of deaf, defective and 
epileptic children from the age of seven, until the end of the term in 
which they attain the age of sixteen (e). 

Should, however, a child cease to be defective after the end of the 
term in wdiich it attains the age of fourteen and before the end of the 
term in which it attains the age of sixteen, it appears that no further 
education could be enforced. 

(a) For mental deficiency authorities, see note (k), ante, p. 302. 

(b) See Model xArraiigeinents under s. 55 (1) of the JiJducatian Acfc, 1021 ; 7 
Statutes 161, and s, 2 (2) of the Mental Deficiency Act, 1918, as amended by the 
Blental Deficiency Act, 1927, s. 2 ; 11 Statutes 162. See also the Mental Deficiency 
(Notification of Children) Regulations, 1928 (S.H, & O., 1928, No. 659), and the 
Board of Education Circular No. 1399, of September 34, 3928. 

(c) 11 Statutes 160, 200. 

(d) See Board of IMiication Circular 1359, April 23, 1925 Reports on Mentally 
Defective Children”)* 

(e) Education Act, 1921, ss. 42, 51 (2), 53, 54 (1), 61, 338 ; 7 Statutes 353, 159, 
160, 165, 202. 
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The same methods of enforcing the attendance at school of these 
children is aTailable as in the case of normal children to whom the bye- 
laws relating to school attendance apply (/). 

Where a parent has habitually and^ without reasonable excuse 
negieeted to provide efficient elementary instruction for Ms childs and 
it is proposed to institute proceedings against the parent, these should 
be taken under the Act and not under the bye-laws (g). 

If an authority have obtained an order requiring the parent of a 
defective child to send him to a special school until the age of sixteen, 
and the parent of the child disobeys the order and sends him to work 
after the age of fourteen, the magistrates, upon an information being 
laid agaijist the parent for non-compliance with the order, must 
only consider whether the order has been obeyed or not, and not take 
into consideration the sufficiency of the grounds on which the order 
was made (h). They must not consider a wilful disobedience of an order 
as a trivial offence of such a character as to dismiss it under the 
Probation of Offenders Act, 1907 (i). Neither need such an order for 
attendance at school show on the face of it the evidence upon which it 
was made (//.). £229] 

2. Parent’s Contributions towards Cost of Education.— A parent is 
liable to contribute towards the expenses of the special education of 
his blind, deaf, defective or epileptic child where the local education 
authority have incurred costs of this nature, but the weekly sum which 
the parent is required to pay must be one that has been fixed by agree- 
ment between him and the local education authority, and regard must 
be had to the authority’s duty to provide sufficient elementary school 
accommodation without the payment of fees (A:). The expression 
“ expenses ” when used in this connection means the expenses of, and 
incidental to, the attendance of a child at a special school, the main- 
tenance and boarding out of the child while so attending, and the 
expenses of conveying the child to and from the school (Z). This means 
that the contribution should be agreed by both parties, who must bear 
in mind that the authority may be paying for the maintenance of the 
child, including the provision of food and medical treatment, in the 
place of the parent. In practice, the parent is usually only able to 
contribute quite a small proportion of the actual cost to the authority. 

In the event of the parent and the local education authority 
failing to agree as to the contributions that the former should make, 
the matter may be settled by a court of summary jurisdiction. Whether 
the sum is settled between the authority and the parent, or is fixed by 
the court, it may be recovered by the local education authority sum- 
marily as a civil debt (m), 

iiithough the parent’s weekly contribution is usually agreed before 
the child is admitted to the special school, the contribution so agreed 
should^ not be considered as necessarily fixed for the duration of 
the child’s attendance at the school. The parent’s financial cireum- 

(/) S. Gl, But see s. 54 (2) ; 7 Statutes 165, 161. 

(g) Re Murphy, Ex parte School Board for London (1877), 2 Q. B. D. 397 : 19 
Digest 564, 6'4. 

(h) Rennie v. Boardman (1914), 78 J. P. 420 : 19 Digest 565, 72, 

(i) 11 Statutes 365. 

(k) Education Act, 1921, s. 65 ; 7 Statutes 166. 

(l) Education Act, 1921, s. 69 ; 7 Statutes 167. 

(in) b. 05 ; 7 Statutes 166. Tor procedure for the summary recovery of civil 
debts m a court of summary jurisdiction, see Summary Jurisdiction Act, 1879, s. 35 
11 Statutes 342. j 
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stances, .wliicli are invariably the basis upon which the contribution is 
fixed, frequently alter, and it is therefore a wise practice to review, the 
matter from time to time. A court which made an order for a con- 
tribution may at any time vary or revoke such order (n). 

An authority are under a statutory duty to enforce an order for a 
contribution, and any sum so received may be applied in aid of their 
'general expenses (o). 

The rights of a parent to select a certified class or school (p) are 
carefuriy safeguarded in that the local education authority must not 
exert any financial influence over him in such a way as to deprive him 
of his power of choosing a school. Payments must not be made on 
condition that a child shall attend a certified school other than that 
reasonably selected by the parent, nor refused because the child attends, 
or does not attend, any particular certified school (^). [[230] 

3. Religious Instruction.—In selecting a school for a blind, deaf, 
defective or epileptic child, a local education authority must be guided 
by the rules laid down by the Children Act, 1908 (r), and if a child 
is boarded out the local education authority shall, if possible, arrange for 
the boarding out being with a person belonging to the same religious 
pei'suasion as the parent (s), 

A child attending a special school must not, liowever, be com- 
pelled to receive religious instruction contrary to the wishes of the 
parent. As far as possible he should have facilities for receiving religious 
instruction, and attend religious services conducted in accordance with 
the parent’s persuasion. On a child’s admission to a special school, 
record should be kept of the parent’s religious persuasion (j5). 

Effect of Local Goveknment Act, 1929 

111 connection with the transfer of poor law functions to the county 
councils and county boroughs made by Part L of the L.G.A., 1929 (ti), 
it is laid down (a) that a council in preparing their scheme for the 
administration of the transferred functions shall liave regard to the 
desirability of securing that, as soon as circumstances permit, all 
assistance that can lawfully be provided otherwise than l>y poor relief 
{e.g. by means of the Education Act, 1921, or the Mental Deficiency 
Act, 1913) shall be so provided. 

Tliis principle has particular application to blind, deaf, defective 
and epileptic children, since Part V. of the Education Act, 1921 (&), 
contemplates that in appropidate cases the local education authority 
for elementary education will provide for their maintenance as well as 
for their education in residential schools, and confers full powers for this 
purpose. . . ■ 

The Board of Education, in Circular 1411 (e), called the attention 

(n) S. 05 (3) ; 7 Statutes 160. 

(o) S. 65 (2) ; 7 Statutes 166. 

ip) S. 54 (1) ; 7 Statutes 160. 

(q) S. 60 ; 7 Statutes 107. 

(r) 8 Edw. 7, c. 67, now mainly repealed. But see Children and Young Persons 
Act, 1933, s. 08 ; 20 Statutes 211. 

(s) Education Act, 1921, s. 64 (3) ; 7 Statutes 160. 

(t) S. 64 (4). 

(?/) 10 Statutes 883. 

(a) In s. 5 ; 10 Statutes 885. 

(b) 7 Statutes 159. 

(c) February 6, 1931 ("‘Special Schools and Institutions for Blind, Deaf, 
Defective and Epileptic Children ”). 
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of local education authorities to the desirability of exercising these 
jiovrers in relation to children whose fees at residential special schools 
would normally, under the former practice, have been paid b}^ the poor 
law authorities. [2823 

London.— The L.C.C., as local education authority, are responsible 
for the administration of Part V. of the Education Act, 1921, and have 
established day and residential special schools for blind, deaf and 
defective clhldren. In addition it has arrangements -with outside 
authorities and bodies to send children to schools maintained by them. 
The council have also eight open-air day schools and three residential 
open-air schools at Bushey Park (boys), Margate (girls) and St. Leonards- 
on-Sea (boys and gii'ls). To these open-air schools cliildren certified by 
the Jledical Officer as incapable of receiving full benefit from the in- 
struction given in the ordinary schools are sent for a change of air. 
[2883 
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Before the Blind Persons Act, 1980.— Until the beginning of the last 

cleeade the care of blind persons w^as largely the responsibility of 

VO untoy agencies who were dependent in the main upon the charitable 
public lor iiinds to carry on their work. 

Prior to the^ Blind Persons Act, 1920 (a), local authorities were 
under no obligation to formulate, nor had they the power to implement 
a comprehensive scheme for the welfare of blind persons. 

In December, 1917, in accordance with one of the recommendations 
of the Departmental Committee on the Welfare of the Blind (b), a special 
department was established in the Local Government Board charged 

(a) 20 Statutes 593 el seq, 

Report of the Departmental Committee on the Welfare of the Blind (Cd. 8665), 
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with the general: care and supervision of the blind, a:ii(i an advisory 
committee was appointed by the President of the Local Government 
Board to' advise the Board on matters relating to the care and super- 
vision of the blind in England and Wales, including any question which 
might be specially referred to them by the Board. Ten reports have been 
issued by the advisory committee together with a special report on the 
unemployable blind, and a handbook on the welfare of the blind in 
England and Wales (c). These reports form a valuable record of the 
work conducted on behalf of the blind in England and Wales. 

By , sect. 2 of the Ministry of Health Act, 1919 (d), the Minister of 
Health w^as directed to take all such steps as might be desirable to 
secure the preparation, effective carrying-out and co-ordina-tion of 
measures for the treatment and care of the blind. 

On August 7, 1919, the M. of H. circulated a scheme for the payment 
of grants to approved agencies in aid of certain services carried on for 
the benefit of the blind (r). 

These grants became payable as from July 1, 1019, and they con- 
tinued to be payable until March 31, 1930, when they were discontinued 
as a result of the L.ChA., 1929 {/). Considerable development of the 
services for the blind resulted from the decision to pay grants in aid of 
such services. Since the discontinuance of these grants, many local 
authorities have adopted the same capitation rates for grants paid by 
them in aid of extensions of the services. [2343 

Blind Persons Act, 1930.— The Blind Persons Act, 1920 (g), came 
into operation on September 10, 1920. The Act was passed with the 
object of promoting the welfare of blind persons. It aims at achieving 
this object by (i.) reducing the age at which blind persons are eligible 
to receive pensions under the Old Age Pensions Acts, 1908 (h) to 1919, 
from sevent}^ to fifty years ; (ii.) requiring county and county borough 
councils to make arrangements, to the satisfaction of the Minister of 

(c) 1st Report 1918 — 19, 9<L net ; 2iid Report 1919 — 20, 6f/. net j 3rd Report 
1921 — 22, 6d. net ; 4th Report 1922 — 23, Qd. net ; 5th Report 1923 — 24, M. net ; 
6th Report 1924 — 26, 9fi. net; 7th Heport 1926 — 27, CcLnet ; 8th Report 1028 — 29, 
6(i. net ; 9th Report 1930, 6c/. net ; 10th Report 1931 — 32, fki net ; Report on the 
Unemployable Blind, 1929, 2d. net ; Handbook on the Welfare of the Blind in 
England and Wales, revised edition (1934), 1/- net. 

(d) 3 Statutes 416. ' ' 

(e) M. of H. Circular 7/B,D, and Regulations and Rules made by Ihe Ministry, 
August 7, 1919. . 

The annual grants to approved agencies were at the following rales : 

Workshops — £20 per blind worker. 

Home Workers — ^£20 per blind worker. 

Homes — £13 per blind resident. 

Hostels — £5 per blind resident. 

Home teadimg — £78 per teacher. 

Initial expenditure in respect of tools and equipment for home-workers — 

■ „ 50 per cent, of expenditure, "■ 

Book-production— 2«. 6d, per volume ; 2d. per copy of a magazine, periodical 
or sheet music. ' 

Counties Assocations — ^£20 per 100 of registered blind persons resident in 
■,'area. 

Capital expenditure on the part of a local authority in connection with provision 
of new accommodation or equipment was eligible to rank for grant at the rate of 
50 per cent. (Circular 133). 

Where local authorities made direct provision for carrying on any of the grant- 
earning services, annual grants computed on the same capitation basis were payable 
by the Ministry (Circular 195). 

( / ) S. 85 and 2nd Schedule ; 10 Statutes 937, 979. 

(g) 20 Statutes 593 et seq. 

(h) 20 Statutes 580 et seq. 
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Health/ for welfare of blind persons ordinarily resident 

within their area ; (iii.) requiring local education authorities to make 
adequate and suitable provision for the technical education of blind 
persons ordinarily resident in their area who are capable of receiving and 
being benefited by such education; and (iv.) making provision for the 

registration of charities for the blind. £285 J 

Pensions for Blind Persons. — ^By sect. 1 of the Blind Persons Act, 
1920, the statutory age for the receipt of an old age pension in the case 
of a person who is ‘‘ so blind as to be unable to perform any work for 
wliich eyesight is essential,” is reduced from seventy to fifty years (i). 
Pensions are aw^arded to blind persons at the same rates and on the same 
conditions as apply to other beneficiaries under the Old Age Pensions 
Acts, except that a blind claimant who is a natural-born British subject 
must satisfy the pension authorities that he has resided in the United 
Kingdom for at least twelve years since the age of thirty (instead of 
as in the case of other claimants). 

Every claimant for a pension under sect. 1 of the Blind Persons Act, 
1920, has not only to satisfy the pension committee as to his age, 
nationality, residence and means, as required by the Old Age Pensions 
Acts, but also to submit evidence of blindness. 

in the course of his investigation of the claim, the pension ojfficer 
may obtain information from the local authority or the voluntary 
agency to which the authority has entrusted the duty of keeping the 
register of blind persons in the area as to whether the claimant has in 
the past been regarded as a blind person. All information bearing upon 
the claim is placed before the local pension committee which gives 
a decision thereon. It is open to the pension officer or the claimant 
to appeal to the Minister of Health against the decision of the local 
pension committee. If the question of blindness arises on appeal the 
M. of H. arrange, where considered necessary, for the claimant’s vision 
to be examined by a regional medical officer of the Ministry, or by an 
ophthalmic specialist (A’). 

It is possible for a blind person of sixty-five years of age to be in 
receipt of a pension granted under sect. 1 of the Blind Persons Act, 
1920 (Z), and at the same time of a contributory pension payable under the 
Widows’, Orphans’ and Old Age Contributory Pensions Act, 1925 (m). 
The former is granted subject to a ‘‘ means ” qualification ; the latter 
is not subject to such a test. When a blind person holding the twm 
pensions reaches the age of seventy, the contributory pension ceases 
to be payable, but the pension which was given specifically on account 
of blindness is continued for the rest of his life. £ 236 ] 

Registration of Charities. — ^By sect. 8 of the Blind Persons Act, 1920, 
the provisions of the War Charities Act, 1916 (n), were re-enacted and 
applied wdth certain modifications to charities for the blind. For the 
purposes of the Act, the expression “ charity for the blind ” means any 
fund, institution or association (whether established before or after the 
commencement of the Act) having or professing to have for its object, 
or one of its objects, the provision of assistance in any form to blind 
persons or any other charitable purpose relating to blind persons, but 
does not include any fund, institution or association where any such 

(/£} Handbook on the Welfare of the Blind, 1934, Appendix 4. 

(0 20 Statutes 593. (m) See s, 24 (4) ; 20 Statutes 616 

(n) 2 Statutes 400 et seq. 
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object is subsidiary only to the principal purpose of the charity (sect, 
3 (3)) (o). Any question whether a charity is a charity for the blind 
is finally determinable by the Charity Commissioners. 

Regulations made by the Charity Commissioners and approved by 
the Minister of Health under this section of the Act were issued in 
September, 1920 (p). 

The effect of the application of the War Charities Act to charities 
for the blind is to render it unlawful to make a public appeal for dona- 
tions or subscriptions in money or in kind for any charity for the blind 
as defined in the Act, or to raise or to attempt to raise money by a 
bazaar, sale, entei'tainment or exhibition, or by any similar means for 
such charity unless (1) the charity is registered iiiider the Act, and 
(2) the committee or other governing body of the charity have given 
approval in writing to such appeal or attempt to raise money (q). 

By sect. 3 of the Blind Persons Act, 1920 (r), the registotion 
authority is, as respects the City of London, the common council of the 
city, and elsewhere the county council or the county boi'oiigh council. 
A registration authority may refuse to register under the Act of 1920 
a charity for the blind if they are satisfied that its objects are adequately 
attained by a charity registered under the Act of 1916. 

Under certain conditions, the registration authority may, with the 
consent of the Minister of Health, exempt charities for the blind from 
registration (5‘). p37]| 

Schemes to Promote the Welfare of Blind Persons.— Sect. 2 {t) of 
the Act of 1920 is framed in the widest possible terms. In pursuance 
of their statutory duty to promote the welfare of blind persons ordinarily 
resident in their area, county and county borough councils may provide 
and maintain or contribute towards the provision and maintenance of 
workshops, hostels, homes or other places for the reception of blind 
persons, whether within or without their area. In addition, they may, 
with the approval of the Minister of Health, do such other things as 
appear to them desirable for the purpose aforesaid. 

By the same section, these councils were required within twelve 
months from tlie passing of the Act, and after detailed consideration 
of the requirements of lilind persons of all ages and varying physical 
and mental capacity, to formulate for submission to tlie ]\;linister of 
Health schemes for the weifai’c of blind persons (u). 

A comprcl tensive sclteme for tlie welfare of the blind necessarily 
embraces a large number of services, including provision for (i.) children 
under school age; (ii.) the emplo^mient of blind persons cither in work- 
shops or as home u^orkers ; (iii.) the accommodation of blind persons 
in hostels or homes; (iv.) a home teaching service; (v.) the care of the 
unemployable blind living in their own homes ; and (vi.) a proper system 
of registration of blind persons (a). 

Proposals for the education and training of children, young persons 
and adults, form jiart of the scheme of the appropriate local education 

{c)....2() Statutes 500. 

(p) Charities for the Blind Begulations, 1920 (S.H. & O., 1020, No. 1006). A 
Memorandum on the Blind Persons Act, 1920 (IL 2), was issued by the Charity 
Commissioners for the guidance of registration authorities. Forms of application 
for registration, exemption, etc., are printed as schedules to these regulations. 

(q) M. of H. Circular lill, dated September 20, 1020, See also Charity Com- 
missioners’ Blemorandum (B. 2), dated September, 1920, 

(r) 20 Statutes 595, (s) S.H. & O., 1920, No. 1696, Art, 16. 

(t) 20 Statutes 503. (w) S. 2 (1) ; 20 Statutes 593. 

(a) Memorandum as to Schemes of Local Authorities (Memo. 27/B.B.). 
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authority, and not of the local authority under the Blind Persons Act, 
1920. As a matter of convenience, however, it is usual to incorporate 
such proposals in schemes under the Blind Persons Act. 

Usually the scheme of a council uiider the Blind Persons Act specifies 
the arrangements made for the exercise of the powers conferred upon the 
local authority by sect. 2 of the Act. In some areas, these powers 
(except the power of raising a rate or of borrowing money) are delegated 
to a special committee of the council formed under sect. 2 (4) of the 
Act ; in others they are entrusted to an existing committee of the 
council, usually the Public Health Committee, but sometimes the 
Education Committee. In the latter case it is frequently the practice 
to appoint a sub-committee for the purpose of the Blind Persons Act 
on which both the Public Health and the Education Committees are 
represented. 

Where a special committee is formed, not less than two-thirds of 
the members of the committee must be members of the council ; subject 
to this condition the council may appoint as members of the committee 
persons specially qualified by training or experience in matters relating 
to the blind who are not members of the council (b), 

Certification and Registration. — ^As part of the necessary machinery 
for carrying out a scheme for the welfare of the blind, a proper system of 
registration is necessary (c). The register of the blind should cover all 
blind persons, no matter what their ages are, or what committee other 
than the Blind Persons Act Committee have an interest in them (d). 
Local authorities are asked from time to time to furnish the Minister of 
Health with statistics relating to the blind in their area {e). 

In order to ensure that only persons who are blind wfithin the meaning 
of the Blind Persons Act, 1920, are included in the register, care is 
usually taken to secure that no person is entered thereon until satis- 
factory medical evidence of blindness is produced {i.e, after examination 
by a medical practitioner with special experience in ophthalmology) (/). 
[239] 

Definitions of Blindness.—To qualify for a pension under sect. 1 
of the Blind Persons Act a person must be “ so blind as to be unable 
to perform any work for which eyesight is essential.” This standard 
is substantially the same as that set out in the Ptegulations and llules 
made by the Ministry in August, 1919, where it was prescribed that 
“ any person in respect of whom grant is claimed shall be a person who 
is blind within the definition adopted by the Ministei^ that is to say, 
too blind to perform work for wliich eyesight is essential ” (g). 

{&) Blind Iversons Act, 1920, s. 2 (4) ; 20 Statutes 594. 

(c) Memorandum as to Schemes of Local Authorities (Memo. 27/B.D., para. 4 (i.)). 

(d) M. of I-I. Memorandum 162/B.D. 

(e) M. of H. Circular 1086, dated March 21, 1930. A form of certificate which the 
Minister of Health recommends for general adoption was foiwarded to Local 
Authorities with M. of H. Circular 1353, and B. of E. Circular 1431. The form is 
designed to serve two purposes. Whilst its primary function is the certification of 
the individual, it also provides for the recording of particulars which are essential 
for the compilation of statistics which should ultimately foe of scientific value in the 
prevention of blindness. The Minister and the Board of Education have authorised 
the Prevention of Blindness Committee, appointed by the Union of Counties 
Associations for the Blind, to collate such statistics, and Local Authorities are 
therefore asked to send copies of the certificates to the Secretary of that Committee 
at 06, Victoria Street, Westminster, S.W.l. 

(/) M. of H. Circular 1086, dated March 21, 1930. 

te) M. of H. Welfare of the Blind Regulations and Rules made by the Ministry, 
August 7, 1919, Part L, Art. 10 . O' 
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This definition is interpreted in' Circular 681 ' of March 29^ 1926, 
and in. Circular 780 ' of April .27, 1927 (/&) ; the definition and ■ the 
standard, of interpretation follow the recommendations conta,iiied in 
the report, dated July 21, 1915, of the Ophthalmological Section of the 
Iloyal Society of Medicine (i). 

The definition of blindness given in the Blind Persons Act, 1920, 
differs from that contained in, sect. 69 of the Education Act, 1921 (k). 
For the purposes of the Education Act a blind child is a child who is 
‘‘ too blind to be able to read the ordinary school books used by 
children.” A certain nimiber of children who are blind within the 
meaning of the latter Act may subsequently not be registered as 
blind within the meaning of the Blind Persons Act, and may therefore be 
precluded on the completion of a course of education or industrial training 
from receiving benefits under the latter Act. It is considered essential 
tliiit tiiere should be a careful co-ordination of the arrangements made 
for the training and einjiloyment of blind persons in order to prevent 
a wastage of money and of human material and effort {/). Circular 081 
outlines tlie procedure agreed upon by the Minister of Health and the 
Boarcl of Education for tins purpose (w). plOj 

Ordinary Residence.^ — The powers and duties of count}^ and county 
borough councils under the Blind Persons Act apply to blind persons 
“ ordinarily resident within their area ” (sect. 2 (1)) (n). The Act does 
not define the term “ ordinarily resident,” although blind persons 
who become inmates of institutions for the blind after the commence- 
ment of the Act are to be deemed to continue to be ordinarily resident 
ill the area in which they were ordinarily resident before they became 
inmates of such institutions (sect. 2 (7)) (o). No decision seems to have 
been given upon the meaning of the words “ ordinarily resident,” though 
there are several decisions thereon with reference to other Acts (p). pll] 

Blind Children under Five Years of Age, — When blind children are 
found to be living under unsatisfactory home conditions, it may be 
necessary, in order to give them a satisfactory start in life, to arrange 
for their remm^al to suitable homes, sucii as the Sunshine Homes con- 
ducted by the National Institute for the Blind. 

The ordinary service, under the Maternity and Child Welfare Act, 
1918 (g^), is available for blind as for sighted infants. Most schemes 

, (k) M. of H.' Circular 681, M'arel'r29, 1926 ■; M, of H. Circular 780, April 27, 1927, 
(i) M. of H. Circulars G81, 7B0. (k) 7 Stalutcs 167, 

(Z) M., of H. Circular 687, April 24, 1926. ' , 

, (m) M, of H. Circular 681,' March 29, 1926,. para. 8. 

(a) 20 Statutes 596, (o) 20 Statutes 595. 

(p) The following paragraph from a departmental Memorandum is lielpful 
(Ninth Report of the Advisory Committee, 1960, Appendix 2. See also para. 25) : 

“ The Minister has stated that he is advised that if a blind person moves into an 
area for the purpose of residing there, and of taldng part in the general life of the 
area, he becomes “ ordinarily resident ’’ in that area ; and in another ease, the 
Minister expressed the view that, immediately the fact of such ordinary residence is 
established, the local authority into udiose area the person has moved becomes 
responsible for the wxlfare of the person as a blind person under the Act, that is 
to say, tlie Act makes no provision for a qualifying period. On the otiicr hand, a 
person does not, in the view of the Minister, become ordinarily resident in an area 
if he does not move Into it for the purpose of residing there and taking in the 
general life of the area, e.g, if he enters a hospital or mental hospital. For the nn^un- 
ing of the words in ol inn' Acts, see H. v. Commanding Officer of Morn Hill CVonp, 
[1917] 1 K. B. 170 ; 16 Digest 254, SSO ; Lysaght v. Inland Revenue Commusionefs, 
[1928] A. C, 264 ; Digest (Supp.) ; Gout v. Cimitian^ [1922] 1 A. C. 105 ; Digest 
(Supp.) ; In re Erskine (1893), 10 T. L. K. 32 j 4 Digest 27, 209* 

(q) 11 Statutes 742 ei seq* 

L.G.L. n. — 8 
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under the Blind Persons Act, 1920, include provision for the care, in 
vSiiitable cases, of blind children under school age at approved homes for 
. blind children. p423 

Employment of the Blind.— (i.) Workshops,— The Act empowers a 
local authority, with the consent of the M. of H., to provide and main- 
tain workshops for the blind, either on their own account or in combina- 
tion with other authorities, or to contribute towards the cost of approved 
workshops conducted by voluntary agencies (sect. 2 (1)) (f). The trades 
usually practised in workshops include, for men — basket making, mat 
making, brush making, bedding, upholstery, cabinet making, cane 
fimiiture, chair seating, boot repairing, etc.; for women— hand 
knitting, round and fiat machine knitting, light baskets, bedding, chair 
seating and rug making. 

The recognised standards of the trade in which the employees are 
engaged are observed in workshops for the blind so far as they relate to 
rates of pay, bonus, hours of labour and holidays. Since the handicap 
of blindness prevents most blind persons from earning a reasonable 
livelihood if they are paid on a strictly commercial basis, it is usual to 
augment their earnings from sources other than the trading account. 
Ill many workshops an augmentation allowance is paid at a flat rate of 
155 . per week. In others it is paid on a sliding scale according to which 
the amount of augmentation diminishes as the earnings rise. 

For obvious reasons workshops for the blind cannot be conducted 
on an economic basis. In the case of workshops provided by voluntary 
agencies the losses .are partly made good by contributions from local 
authorities based on the number of approved workshop employees 
accommodated in the workshop from the contributing area. £2433 

(ii.) Home Workers' Schemes,— In the Scheme of 1919 for the pay- 
ment of grants, home workers were defined as “ adult blind persons who, 
for sufficient reasons, are employed elsewhere than in a workshop in 
occupations iisualiy practised in workshops, and are attached for the 
purposes of care, assistance and supervision to an approved agency.” 

in the light of subsequent experience, the Ministry came to the con- 
clusion that this definition should be widened and expressed the view 
that it was desirable to include in a Home Workers’ Scheme any 
occupation which satisfied the following conditions : 

(a) That the occupation should not be a mere pastime, but should 

be definitely on the plane of industrial effort in order that the 
home worker may be in a position to maintain himself out of 
his earning, assisted by augmentation as in the case of an 
emplo37'ee in a workshop. 

(b) That the occupation should be such as to enable the association 

which supervises the scheme to render tangible and continuing 
services to the home workers (5), 

Schemes under the Blind Persons Act provide for arrangements for 
the care, assistance (including the augmentation of earnings at such rates 
as may from time to time be determined by the council), and supervision 
of home workers ordinarily resident in the area. These duties are 
generally entrusted to a voluntary agency and include the supply of tools, 
equipment and materials, assistance with supervision and technical 
advice and with the marketing of the goods produced. In return for 

(r) 20 Statutes 593. 

(s) M. of H. Circular 1086, dated March 21, 1930, para. 16. 
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these, services, the local authority usually .make an annual grant to the 
agency towards the expenses of their Home Workers’ Scheme, ' 

The M'inistry hold that under the Blind Persons Act it is within the 
powers of local authorities to pay augmentation allowance to a blind 
person at work who is employed neither, in a workshop for the .blind 
nor under a Home Workers’ Scheme (j5). [244] 

UnemploFaM® Blind. — By reason of their disability the majority 
of blind persons belong to the category of “ unemployable blind.” The 
bulk of this class are blind persons living in their own homes who are 
not employed, and are incapable of employment in an economic sense. 
It is an essential part of the duty of local authorities under the Act to 
secure that reasonable provision is made for these persons (a). The 
provision generally made is of a two-fold nature : (i.) arrangements for 
meeting their financial needs ; (ii.) arrangements for promoting their 
general social welfare. 

Wliiist the Blind Persons Act, 1920, did not specifically charge 
local authorities with the duty of providing financial assistance for the 
necessitous imemployable blind, a duty which was already, in cases of 
destitution, being carried out by the guardians, and which still is a duty 
of county and county borough councils under sect. 15 of the Poor Law 
Act, 1930 (5), the powers of sect. 2 of the Act of 1920 are sufficiently 
wide to enable them to provide such assistance if they consider such a 
course desirable. In their report to the Minister of Health on un- 
employable blind, the advisory committee recommended that all local 
authorities should be urged to adopt a comprehensive scheme for the 
financial assistance of the unemployable blind in their areas, and made 
detailed suggestions for the guidance of local authorities proposing to 
make such schemes (c). 

An opportunity to give effect to this recommendation came with 
the passing of the If.G.A., 1929 (d). Sect. 5 of the Act requires a council 
in preparing their scheme for the administration of the transferred 
functions to have regard to the desirability of securing that as soon as 
circumstances permit all assistance which can lawfully be provided 
otherwise than by ^vay of poor relief by means of the Blind Persons 
A(it, 1920) shall be so jirovided. 

Local authorities w^ere encouraged to make the widest possible 
arrangements under tins provision and, as an exampie, it was suggested 
that it would generally be innnediately practicable for them to declare 
tliat tlie domiciliary assistance of blind persons should i)e administered 
under the Blind Persons Act and not by way of poor relief (e). 

Many local authorities have made such a declaration in tlieir Schemes 
and have brought into operation carefully organised sehcuncs for the 
provision of domiciliary assistance to necessitous blind persons. Since 
one effect of such a declaration is that the councirs po-wers under the 
Poor Law’- Act, 1930, sect. ,15 {/), of relieving destitution amongst the 
class of person in respect of whom the declaration is .made is abrogated, 
such schemes ixiiist be sufficiently comprehensive to provide for the 


(0 M. of H. Circular 11)80, para. 10. 

(a) IMcnioraiKlimi as to Schemes of Local Authorities, 2'7/B.D., para. 4 (h). 

{b) 32 Statutes 078. 

(c) Advisory Coiniuittee on the Welfare of the Blind (Report on Unemployable 
Blind, 1020, paras. 11, 12), 

(d) 10 Statutes 883 et scq. 

(e) M. of II. Memorandum (L.G.A.) 1. 

(/) 12 Statutes 978. 
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grant of domiciliary assistance to unemployed as well as to unemploy- 
able blind persons, when destitute. 

Pew authorities have yet found it practicable to make a declaration 
in regard to the institutional treatment of blind persons. 

Most of the Domiciliary Assistance Schemes of local authorities under 
the Blind Persons Act, 1920, provide for the grant of such financial 
assistance to necessitous blind persons living in their own homes as will 
be necessary, after taking into account existing means, to raise the 
standard of income to such an amount as the local authority consider 
appropriate for the individual case or class of case. In calculating the 
value of existing means, it is usual to follow the method adopted in the 
award of pensions under the Old Age Pensions Acts. In deciding the 
amount of assistance required in individual cases, local authorities 
frequently have regard to the possibility of obtaining help from near 
relatives. 

In some areas the Domiciliary Assistance Scheme is administered 
through the committee set up under sect. 2 (4) of the Blind Persons Act 
or one of its sub-committees. In others it is left to a committee of 
the local voluntary association for the blind. Whichever course is 
adopted, the task is one on which it is generally agreed that the local 
authority and the voliintaiy association may co-operate with advantage 
to the service (g). 

The Blind Persons Act does not empower a local authority, under 
a scheme for the assistance of unemployable blind, to deal with the 
relief of sighted dependants. Many authorities have, however, taken 
advantage of the power given to them under sect. 4 (4) of the Poor Law 
Act, 1980 (/i), and have provided in their Scheme of Administrative 
Arrangements under that Act for the discharge, on behalf of and subject 
to the general direction and control of the public assistance committee, 
of the functions of that committee in regard to the relief of sighted 
dependants of blind persons by the committee which has been chai’ged 
with the administration of the Blind Persons Act. In this way it has 
been found possible to place the administration of all domiciliary Telief 
to the blind and their dependants in the hands of the same committee. 
{; 245 ] y , : 

Home Teaching Service. — Provision is made for the general and social 
welfare of the blind by means of a Home Teaching Service. The aim of 
the service is to secure that all the blind who need visiting should receive 
visits systematically, and for this purpose it is usual to employ salaried 
home teachers holding the home teaching certificate of the College of 
Teachers of the Blind. The home teachers’ duties include the visiting 
of the blind in their own homes, the teaching of Braille or Moon, 
instruction in simple pastime occupations and general welfare work. 
X2463 

L.G'.A., 1929. — Fundamental changes in the system of Exchequer 
grants to local authorities were effected by Part ¥1. of the L.G.A., 
1929 (i). The payment of certain Exchequer grants was discontinued 
after March 81, 1980. The total of these discontinued grants (based on 
the amount paid by the Exchequer during the year 1928—29) together 
with the amount of de-rating losses and a sum of new money (which 
was intended, inter alia, to provide a contribution towards the develop- 

(g) Advisory Committee Report on Unemployable Blind, 1929, para. 12 (d). 

(h) 12 Statutes 971. 

(i) 10 Statutes 937 et scq. 
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ment of the health services, including the welfare of the blind (j), and 
which was fixed for the first three years of the scheme at £5,000,000 
per aninim), became payable to local authorities by the Exchequer 
as from April 1, 1930, in the form of consolidated grants for fixed 
periods in accordance with the provisions of the Act{/i}). The dis- 
continued grants included the grants payable under the Scheme of 
1919 to voluntary agencies providing services for the welfare of the 
blind. The Act, therefore, by sect. 102 (1) enacted that a scheme should 
be made by the Minister of Health before the beginning of each fixed 
grant period providing for the payment of specified contributions to any 
voluntary association which provides services for the welfare of the blind 
by the councils of counties and county boroughs in which are resident 
blind persons for whose benefit these services are provided (1), 

The purpose of the scheme is to secure that the voluntary associations 
shall not be prejudiced by the operation of the new system of grants. 
The scheme may be altered from time to time to provide for variations 
in the amounts of the contributions. 

The first scheme, covering the fixed grant period April, 1980, to 
March, 1988, was made by the Minister of Health on March 11, 1980, 
after consultation with the associations representing the county and 
county borough councils and the L.C.C. (m). 

In fixing the amounts of the contributions prescribed in this scheme, 
consideration was given to (i.) the amount of the discontinued grant 
paid by the Ministry during the standard year (1928 — 29); (ii.) the 
amounts of the contributions made by the councils to such associations 
in the standard year ; and (iii.) in certain cases, developments or 
alterations of the work of voluntary associations which had been made 
since the standard year (?i)- 

The scheme for the second fixed grant period (i.e. the four financial 
years April, 1983, to March, 1987), came into operation on April 1, 
1983 (o). It follows the same general lines as the corresponding scheme 
for the first fixed grant pvWiod, but a few alterations in the governing 
provisions have been made in the light of the experience gained from 
the working of the earlier scheme (p). Apart from some alterations 
with regard to reports and accounts, the most important alteration is 
that the Minister’s consent will no longer be required to a reduction of 
a contribution specified in the First Schedule if it is made by agreement 
between a local authority and an association in consequence of a reduc- 
tion or alteration in the services provided. In case of a dispute or 
difference between a local authority and an association as to tiie amount 
of any reduction, or in connection with any other matter arising out 
of the scheme it must be referred to the Minister for decision. 


( f) M. of H. Circular 1086, para. 5. 

{k) L.G.A., 1929, s. 86 (8) ; 10 Statutes 988. For the second fixed grant period 
the amount is £5,850,000 per annum (L.G. (General Exchequer Contributions) Act, 
1988, s. l ; 26 Statutes 289). (0 10 Statutes 948. 

(m) Scheme made by the Minister of Health under s. 102 (1) of the L.G.A., 1929 
(10 Statutes 948), for the payment of contributions by the councils of county and 
county boroughs to voluntary associations providing services for the welfare of blind 
persons. 

The scheme made on March 11, 1930, was altered by amending schemes on 
October 18, 1930, and November 24, 1981. 

(n) M. of H. Circular 1086. 

(o) Welfare of the Blind (Contributions) Scheme, 1938 (amended by the Welfare 
of the Blind (Contributions) Amendment Scheme, 1984, which came into operation 
on 1st April, 1934). 

(p) M. of H. Circular 1306, March 17, 1988. 
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The Miaister attaches considerable importance to the careful render- 
ing of an association’s accounts in the manner prescribed and to their 
careful semtiny by the council concerned (q). 

Apart from the scheme it is open to a council under sect. 2 of the 
Blind Persons Act, 1920 (r), to make contributions to a voluntary 
association for the blind in excess of those set out in the schedules to the 
scheme. Some councils have followed the practice of paying voluntary 
associations for services rendered on the basis of the M. of H. Regulations 
of 1919. 

As from April 1, 1930, the detailed supervision of the voluntary 
associations which the Minister of Health exercised through his inspectors 
imder the scheme of 1919 ceased, and under the new scheme it 
became the duty of the local authorities to satisfy themselves as to the 
efficiency of the services to which they are required to contribute. In 
connection with sect. 104? of the Local Government Act, 1929 (^), the 
Minister makes a general survey during each fixed grant period of the 
various public health services carried out by the local authorities, and 
such survey includes a review of the arrangements in each area for the 
welfare of the blind. The detailed inspection of the work of the 
voluntary associations is, however, the responsibility of the local 
authorities. 

In the six northern counties of England a considerable number of 
local authorities authorised the Northern Counties Association for the 
Blind to appoint a regional supervisor whose duty it is to inspect the 
work of the voluntary associations and to submit reports to the appro- 
priate authorities. 

The supervision of the national services {i,e, the production of 
embossed literature, and the conduct of the examination for the home 
teacher’s certificate by the College of Teachers) in respect of which the 
contributions specified in the Second Schedule to the scheme are made, 
is carried out by the Minister of Health. [247 ]j 

Miscellaneous- — By sect. 21 of the Customs and Inland Revenue 
Act, 1878 {a), it was provided that a dog licence should not be necessary 
for a dog kept and used solely by a blind person for his or her guidance. 

Papers of any kind, periodicals or books impressed in Braille or other 
special type for the use of the blind may be sent by post at special rates 
of postage (b). 

Free wireless licences are available for any blind person (not being 
resident in a public or charitable institution or in a school) v/ho produces 
a certificate issued by or under the authority of the council of the county 
or county borough in which he is ordinarily resident, that he is registered 
as a blind person in the area of the county or county borough (c). 

Special travelling facilities have been granted to blind persons by 
a number of public transport undertakings. Blind persons travelling 
for business purposes accompanied by a guide enjoy the privilege of 
travelling on the trams, omnibuses and railways operated by the 
London Passenger Transport Board at a single fare for the two persons. 
Certain municipal undertakings grant free passes to registered blind 
persons on their tramw^ays and omnibuses. 


(q) M. of H. Circular 1306, March 17, 1933, II,, 7. (r) 20 Statutes 593. 

(s) 10 Statutes 948, (a) 1 Statutes 349. 

(6) The Post Office Act, 1908, s. 2 (1) (d) ; 13 Statutes 40, and S.R. & O., 1926, 
No. 1468. 

(c) Wireless Telegraphy (Blind Persons Facilities) Act, 1926 ; 19 Statutes 316. 



Blind Peesons 


119 


The Ballot Act, 1872, First Schedule, r. 26 (d), provides that the pre- 
siding officer at a polling station shall fill up the voting paper of a blind 
person in recording his vote at a parliamentary election, and para. 20 
of Part III. of the Second Schedule to the L.G.A., 1988, contains a 
similar provision as respects elections of county councillors and 
borough councillors. An alternative plan {dd) of allowing a blind person 
to take to the polling booth a relation over twenty-one years of age, or 
another person who is entitled to vote at the election of county or borough 
councillors which is being held, by whom the voting paper is to be filled 
up, is allowed by para, 21 of the Schedule above mentioned. These pro- 
visions will presumably be applied also to elections of district councillors 
by the rules to be made under sect. 40 of the L.G.A., 1988 (e). J 

Prevention of Blindness.— Apart from the economic loss which the 
blind and their dependants suffer through disability, the provision of 
social services for the blind is a considerable burden upon the com- 
munity. The total number of registered blind persons in England and 
Wales on March 81, 1982, was 62,079, and the total net expenditure by 
local authorities out of rates on work for the welfare of the blind amounted 
to £778,889 in 1980 — ^81. To this sum must be added the cost of grant- 
ing old age pensions to blind persons at an earlier age than to the other 
pensioners, and the comparatively large sums subscribed by the charit- 
able public for objects connected with the welfare of the blind. 

However necessary it may be to take steps to ameliorate the con- 
dition of those unfortunate individuals who suffer from blindness, from 
all points of view, whether economic, social or philanthropic, the pre- 
vention of blindness is an important duty, and one upon which an 
expenditure of public funds is highly desirable. 

The Blind Persons Act, 1920, does not authorise the provision by a 
local authority of treatment to prevent a sighted person from be- 
coming blind or of glasses for sighted persons. The benefits of 
that Act are limited to those who are blind within the meaning of 
the Act. The councils of counties, boroughs and districts are, 
however, empowered by the P.H.A., 1925, s. 66 (1), to make such 
arrangements as they may think desirable to assist the prevention of 
blindness, subject to the consent of the M. of H. (/). Their powers 
include the treatment of persons ordinarily resident within their area 
who are suffering from any disease of, or injury to, the eyes. [249] 

London. — ^The L.C.C. in pursuance of the Blind Persons Act, 1920, 
has formulated a scheme for the welfare of blind persons in the County 
of London. 

Under the scheme the council arranges with metropolitan borough 
councils for any necessary provision for blind children up to the age 
of 5 years to be made by the child welfare centres in the several metro- 
politan boroughs, and for home visiting in such cases to be carried out 
by the health visitors acting in co-operation with the home teachers for 
the blind. Where the home conditions are unsuitable for a blind child, 
arrangements are made for its reception into an approved institution, 
but, save in very exceptional circumstances, a blind child is not re- 
moved from its own home. School attendance officers and inspectors 
of midwives assist the metropolitan borough councils by reporting any 


{d) 7 Statutes 441. 

(dd) Following the Blind Voters Act, 1983, s. 1 (1) ; 26 Statutes 133. 
(e) See L.G.A., 1933, s. 40 (2) ; 26 Statutes 325. 

(/■) 13 Statutes 1144. 
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cases come to their knowledge of blind or partially blind 

childreiE 

The coimeii does not itself provide or maintain institutions for the 
training or employment of blind persons over 10 years of age, or hostels 
or homes for their accommodation, but for the purpose of securing 
adequate provision of such facilities utilises, and where necessary in 
approved cases assists, charitable and other associations and institutions 
for the welfare of the blind. The council supervises and, so far as is 
practicable, co-ordinates the work of such associations and institutions. 

The council also arranges, as far as possible, for the employment of 
suitable and approved blind persons in workshops for the blind or else- 
where, and generally secures the welfare and interests of the blind 
persons concerned. 

The councihs scheme provides for the care, assistance and super- 
vision of approved ‘‘home workers ” (viz. those adult persons who are 
employed elsewhere than in workshops for the blind in occupations 
usually practised in such workshops or taught in recognised training 
institutions or in other approved occupations), and generally secures 
the welfare and interests of the blind persons concerned. 

In some instances the council makes arrangements for the payments 
in augmentation of the wages or earnings of approved workers employed 
in a workshop for the blind, or under a homeworker’s scheme, or else- 
where, on such a scale as may be approved. 

The council also co-ordinates, regulates and, if necessary, assists 
the work of voluntary agencies in connection with home teaching, 
home visiting and such other services, not specified elsewhere in the 
scheme, as the agencies may render for the benefit of blind persons, and 
takes such action as may be considered desirable for the improvement 
or extension of such services. The appointment of home teachers 
is subject to the approval of the council. 

The council provides such domicilary assistance as may be considered 
appropriate to any blind persons, who in accordance with the declara- 
tion made in regard to the domicilary assistance of blind persons in the 
administrative scheme of the council under Part I. of the L.G.A., 1929, 
must be dealt wnth under the Blind Persons Act, 1920. 

A central council is maintained consisting of representatives of 
charitable and other associations and institutions for the blind, of 
representatives of the council and of such other persons (if any) as the 
council may from time to time deem it desirable to include. This 
council is available for advisory or such other purposes as may be 
necessary to assist the county council, and to secure co-operation 
between the several societies and associations and between such societies 
and associations and the council. 

A register is kept of ail blind persons resident within the Comity of 
London. No person’s name is finally entered on the register untiJ he 
has been examined and certified to be blind within the meaning of the 
Blind Persons Act, 1920, by a medical practitioner with special ex- 
perience in oplitliaimology. [250] 


BLOCK GRANTS 

See General Exchequer Grants. 
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Introductory 

The subject is dealt with under the following Acts : 

Lunacy Act, 1890 {a ) ; 

Lunacy Act, 1891 {h) ; 

Mental Treatment Act, 1930 (c) ; 

Mental Deficiency Act, 1918 (d) ; 

Mental Deficiency (Amendment) Act, 1925 {e) ; 

Mental Deficiency Act, 1927 (/); 
and the following Statutory Rules : 

Mental Deficiency Act Provisional Regulations, 1914 {g) ; 

Mental Treatment Rules, 1930 Qi). 

I. Outline of History and Present Constitution 

(1) The Lunacy Commission, of which the Board of Control are the 
legal successors, was appointed under the Lunacy Act of 1845, as a 
permanent Government commission to exercise general supervision over 


(a) 11 Statutes IT et seq, (b) Ibid., 144 et seq. 

(c) 23 Statutes 154 et seq, (d) 11 Statutes 160 et seq. 

(e) Ibid., 199, ( f) Ibid., 200 et seq, 

(g) These regulations were not printed as S.R. & O., but as Parliamentary 
Papers of 1914, Nos. 178, 207. 

(h) S.R. & O., 1930, No. 1083 ; 23 Statutes 178. 
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the lunacy administration. Their constitution and functions were 
further regulated by the Lunacy Act, 1890 (^). In 1918, how<^er, the 
commission was reconstituted as the Board of Control, and to its 
functions was added the duty of supervising the administration of the 
Mental Deficiency Service established by the Mental Deficiency Act, 
1918(j). Finally, in 1980, the Mental Treatment Act effected far- 
reaching modifications in the constitution of the Board, and still further 
enlarged its functions by entrusting to the Board certain powers and 
duties in connection with the extended facilities for early mental 
treatment provided by the Act, C2523 

(2) The present constitution of the Board and its organisation is as 
follows (fe) : 

(a) The Board consists of five members, styled Senior Commissioners. 

Of the members other than the chairman, one at least must 
be a legal commissioner ; two must be medical commissioners ; 
and one at least must be a woman. The members of the 
Board are appointed by the King on the recommendation, as 
regards the legal senior commissioners, of the Lord Chancellor, 
and, as regards the others, of the Minister of Health. The 
legal senior commissioner must be, or have been, a practising 
barrister or solicitor of at least five years’ standing, and the 
medical senior commissioners must be registered medical 
practitioners of at least five years’ standing. The Minister of 
Health appoints one of the senior commissioners to be chair- 
man. All are paid servants of the Crown and hold office 
during His Majesty’s pleasure with the exception of two 
commissioners, who had been appointed under the Act pf 
1918, and whose tenure of office is saved by sect. 11 (6) (ii.) 
of the Mental Treatment Act, 1980 {^). 

(b) The Board are assisted by a secretary, an administrative staff, 

recruited through the ordinary civil service channels, and an 
architectural staff. 

(c) For the purposes of the work of visitation and inspection, the 

Board are assisted by a number of commissioners and 
inspectors who are appointed by the Board subject to the 
approval of the Minister of Health. The commissioners, 
some of whom must be women, have medical or legal qualifica- 
tions. By sect. 18 of the Mental Treatment Act, 1980 (m), 
the Board have a discretion to direct that any visitation, 
inspection or act, required or authorised to be carried out by 
the Board or by a commissioner or any number of com- 
missioners, may be carried out by one or more commissioners 
or by one or more inspectors. p53 j 

(8) The estimates of the Board are presented to Parliament by the 
Minister of Health, who is answerable to Parliament for the general 
policy of the Board. In this connection, it may be observed that most 
of the powers assigned to the Secretary of State by the Lunacy Act of 
1890 {n), and the Mental Deficiency Act of 1913 (o), were transferred 
to the Minister of Health by the M. of H. (Lunacy and Mental Deficiency 
Transfer of Powers) Order, 1920 (S.R, & 0., 1920, No. 809). Again, 


(i) 11 Statutes 17 et seq. (j) Ibid., 160 et seq, 

(k) Mental Treatment Act, 1930, s. 11 ; 23 Statutes 165. 

(7) Ibid., 166. (m) Ibid., 167. 

(n) 11 Statutes 17 et seq. (o) Ibid., 160 ei seq. 
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by sect. 14 of the Mental Treatment Act, 1930 (p), many of the powers 
so vested in the Minister were transferred to the Board. 

Under sect. 162 of the Lunacy Act, 1890 (g), the Board are required 
to make reports to the Lord Chancellor, and under sect. 25 (l) (g) of the 
Mental Deficiency Act, 1918 (r), the Board are required to prepare 
an Annual Report, which is presented to Parliament. [2543 

(4) Certain powers are reserved to the Judge in Lunacy, e,g, in 
regard to inquisitions under Part III. of the Lunacy Act, 1890 (s), and 
in regard to the administration of the estate of mentally afflicted persons, 
under Part IV. of the Act (t), as extended by sect. 5 (16) of the Mental 
Treatment Act, 1930 (u)^ and sect. 64 of the Mental Deficiency Act, 
1913 (a). Apart from these provisions the duty of supervision of the 
administration of the Lunacy and Mental Treatment Acts and Mental 
Deficiency Acts rests upon the Board of Control. 

It can be said that the main issues to which the supervision exercised 
by the Board is directed ai'e : 

(a) Whether the requirements of the statutes have been complied 

with on the initial admission of a patient ; whether his con- 
tinued detention is necessary; or whether he should be 
discharged. 

(b) Whether the provision made for the care and treatment of the 

patient is adequate. 

These safeguards are made operative by three principal means : 

(i.) The examination of the documents. 

(ii.) Visitation. 

(hi.) The approval of premises. 

A more detailed description of the Board’s principal functions 
follows : but it is not an exhaustive statement of all their statutory 
powers and duties. [2553 

II. Functions of the Board of Control under the Lunacy and 
Mental Treatment Acts 

N.B. — Sections mentioned are sections of the Lunacy Act, 1890, unless 
otherwise stated. Rules mentioned are the Mental Treatment Rules, 1930. 

The powers and duties of the Board are derived mainly from the 
provisions in the Statutes and from the Rules -which the Board are 
empowered to make under sect, 338 (1) of the Lunacy Act, 1890 (6), 
as extended by sect. 15 of the Mental Treatment Act, 1930(c). These 
Rules were made in 1930 (d). [2563 

(1) Examination of documents, (a) On admission,— On the admis- 
sion of any patient — ^voluntary, temporary, or certified — ^the clerk of 
an institution or the person-imcharge is required to send to the Board, 
before the expiration of the second day, a notice of the patient’s admis- 
sion, together with copies of the order (if any) upon which he was 
admitted and the medical certificates or recommendations (Rules 70, 

(p) 23 Statutes 168. (g) 11 Statutes 75. 

(r) Ibid., 176. {s} Ibid., 62 ei seg, 

(t) Ibid., 5^ et seq, (««) 23 Statutes 160. 

(a) 11 Statutes 102. (5) Ibid., 129. 

(c) 23 Statutes 168. 

(d) S.R. & O., 1930, No. 1083 ; 23 Statutes 178 elseq. 
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96, and 111). Under sect. 34 (^), if any order or certificate for the 
reception of a patient is found to be in any respect incorrect or defective, 
it may be amended within fourteen days after reception either with the 
Board’s sanction or at their order. Failing obedience to such an order, 
they may make an order for the patient’s discharge. £257 J 

(b) Week-end, Month-end and Contmuation Reports. 

(i.) In the case of every temporary or certified patient, a 
medical statement on the condition of the patient must be 
furnished to the Board after the expiration of the second 
day and before the end of the seventh day after admission 
(Rules 71, 98 and 112). 

(ii.) In the case of a certified private patient, a report must be 
sent to the Board within one month after reception, under 
sect. 39 (/). 

(iii.) In the case of ail certified patients, the continuance of the 
order for detention depends upon the submission to the 
Board of continuation reports prescribed by sect. 38 (g) 
as amended by sect. 7 of the Lunacy Act, 1891 (h), which 
must be sent to the Board at the end of the first and of 
the second years after admission, then at the end of two 
years thereafter, then after three years, and thereafter at 
the end of each successive period of five years. 

In the case of temporary patients, the period of detention 
is limited to a maximum of six months unless it is extended 
for a further period by the Board under sect. 5 (13) of the 
Mental Treatment Act, 1930 {^). £258] 

(c) Correspondence.— Bj sect. 4il cevtified patients and by Rule S3 
temporary patients are entitled to have all letters addressed by them 
to tire Board forwarded unopened. £259 J 

(2) Visitation. — The Board are required to visit, through their 
commissioners, every jDublic mental hospital at least once a y?'ear 
(sect. 187(1)) (k), and to inquire into the several matters specified in that 
section. They are required to visit every registered hospital at least 
once a year, every licensed house in the metropolitan area at least six 
times a year, and every other licensed house at least twice a year 
(sect. 191) (Z). 

Every certified single patient must be visited at least once a year 
(sect. 198) (m). By Rules 51, 53 and 57, the Board are required to 
visit at least once a year every hospital, nursing home, or place where 
voluntary or temporary patients are received under the Mental Treat- 
ment Act. In addition, the Board may visit any of these places at any 
time, and are empowered to require the person-in-charge to produce 
the patient and also to produce any of the statutory registers and 
records which the Rules require to be kept in regard to a patient. Public 
assistance institutions containing pei'sons of unsound mind and 
municipal hospitals approved under sect. 19 of the Mental Treatment 
Act, 1930 {n), are visited in accordance with sect. 203 (o), £2603 


(e) 11 Statutes 32* 
(g) Ibid,, 83. 

(i) 23 Statutes ICO. 
(1) Ibid., 84. 

(n) 23 Statutes 171. 


if) Ibid,, 35. 

(h) Ibid., 33, 146. 

11 Statutes 82. 
(ni) Ibid., 87. 

(o) 11 Statutes 88. 
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(3) Board’s Power of Biseharge.— The Board’s power of discharge 
under the Lunacy and Mental Treatment Acts is limited to the following 
cases : 


(a) If the reception documents are not amended to their satis- 

faction (sect. 34 (2)) (p). This applies to certified rate- 
aided and certified private patients wherever detained. 

(b) If the Board are dissatisfied with the continnation report on a 

certified patient in a registered hospital or licensed house, or 
in single care (sect. 38 (6) (a)) (q), 

(c) If, after considering the month-end report on a certified private 

patient they are of opinion that the patient should be dis- 
charged (sect. 39 (7) (9^ (r). 

(d) If there is no person qualified or willing to direct the dischai’ge 

of a certified private patient (sect. 72 (3)) ( 5 ), or of a 
temporary patient (Rule 39 (3)). 

In addition, the Board have the following powers wdiicii are 
not infrequently used : 

(e) Two commissioners (one legal and one medical) may order the 

discharge of a certified patient who appears to have been 
detained without sufficient cause in any registered hospital 
or licensed house or in single care (sects. 75, 76) (t), 

(f) The Board may make an order for the examination of any 

certified or temporary patient by two medical practitioners 
under sect. 49 and Rule 35, and if the examining practitioners 
certify in the terms specified in the section and Rule, the Board 
have a discretion to discharge the patient if they think fit. 

(g) Under the Mental Treatment Act, 1930, the Board may at any 

time direct the discharge of a voluntary patient (sect, 3 (2)) (u), 
or a temporary patient (sect. 5 (14)) (a), [261] 


(4) Care of Patients.— The foregoing provisions which empower the 
Board to pay frequent visits to patients under care, and the records 
which, have to be kept and the reports made upon the mental and 
physical condition of patients, enable the Board to exercise a general 
surveillance over the w^eil-being of patients treated under the Lunacy 
and Mental Treatment Acts. In addition, there are certain further 
provisions designed to bring to the Board’s notice any incidents of 
importance relating to the treatment of patients and, in particular, 
the following may be mentioned : 

There is a special provision in sect. 40 (5), as extended by Rule 32, 
by which the Board regulate in detail the nature of the mechanical 
restraint permissible for certified or temporary patients. The Rules also 
provide (76, 99 and 115) for a record to be made of the hours during 
which any such patient is kept in seclusion. Further, the death of 
every patient must be notified to the Board with full particulars, in 
accordance with the provisions of Rules 85, 106 and 122. 

The Board have power, which they not infrequently exercise, under 
sect, 332 (e) to hold an inquiry on oath respecting any matters which 
they are by the Acts authorised to inquire into. 

A further safeguard enforced by the Board arises out of the pro- 


(р) 11 Statutes 32, 
(r) Ibid,, 35, 36. 

(t) Ibid,, 47, 48. 

(a) Ibid,, 160. 

(с) Ibid,, 127. 


(q) Ibid., 34. 

(s) Ibid., 47. 

(u) 23 Statutes 156. 
(6) 11 Statutes 36. 
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visions of sect. 315 (d) which makes it a misdemeanour for any person to 
receive, or for payment take charge of, any person of unsound mind or 
alleged to be of unsound mind except under the provisions of the Act. 
In all cases in which it appears to the Board that any person^is being 
kept in illegal charge, they take steps to see that the provisions of 
sect. 315 (d) are made effective. 

Under sect. 206 (e), the Board have powder to call for reports regarding 
persons in private families or charitable establishments who appear to 
be, without order and certificates, detained or treated as persons of un- 
sound mind by any person not receiving payment ; and the com- 
missioners may visit such patients at any time. 

Further, an order by the Lord Chancellor or a Secretary of State 
under sect. 205 ( f) may empower a commissioner of the Board to visit 
and examine any person of unsound mind or alleged to be of unsound 
mind and to inspect any place in which such a person is detained. [262] 

(5) Approval of Premises and the admission of Patients to certain 
forms of care. — The approval of the Board of Control is required in 
the following circumstances : 

(a) Under sect. 254 (2) (g), as amended by sect. 16 of the Lunacy 

Act, 1891(705 and sect. 14 of the Mental Treatment Act, 
1930 (i), plans and contracts for the purchase of land and 
buildings and for the erection, restoration and enlargement 
of buildings for a public mental hospital by a local authority 
require the approval of the Board. 

(b) One of the duties of the Board of Control is to determine any 

question which may arise with respect to expenses incurred 
by the common council of the City of London in the provision, 
equipment and maintenance of buildings or otherwise under 
sect. 10 (4) of the Mental Treatment Act, 1930 (/{:). 

The L.C.C. has one representative on the advisory com- 
mittee appointed by the Board of Control to advise the Board 
in connection with the co-ordinating powers vested in the 
Board by sect. 6 (3) (d) of the Mental Treatment Act, 1930 (7), 
which empowers local authorities to undertake research. 

(c) Registered hospitals require a certificate of registration from the 

Board under sect. 231 (m), as amended by sect. 14 of the Mental 
Treatment Act, 1930 (n) ; and any alterations or additions 
to such hospitals require the previous consent of the Board 

(d) The previous approval of the Board is required before any 

hospital, nursing home, or place, not being a mental hospital, 
may be used for the reception of a voluntary patient under 
sect.^ 1 (1) of the Mental Treatment Act, 1930 (o), and before 
any institution, hospital, or nursing home, not being an institu- 
tion maintained by a local authority or a registered hospital, 
can be used for the reception of temporary patients under 
sect. 5 (1) (p) of that Act. 


(d) 11 Statutes 122, 
(/) Ibid., 88. 

(h) Ibid., 103, 147. 
(k) Ibid., 164. 

(m) 1 1 Statutes 96. 
(o) Ibid., 154. 


(e) Ibid., 89. 

(g) Ibid., 103. 

(i) 23 Statutes 168. 
(1) Ibid., 162. 

(n) 23 Statutes 168. 
(p) Ibid., 157. 
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(e) As regards patients received into single care, the approval of 

the Board is required as follows : 

(i.) Before more than one single certified patient can be 
received under sect. 46 (g). 

(ii.) A voluntary patient may be received into care as 
a single patient by any person approved by the 
Board under sect. 1 (1) of the Mental Treatment 
Act, 1930 (r). 

(iii.) A single temporary patient can only be received into 
single care with the consent of the Board under 
sect. 5 (1) (iv.) of the Mental Treatment Act, 
1930 (5). 

(f) Sect. 14 of the Act of 1980(55) transferred to the Board the 

pow'ers of approval of the Rules for the government of a 
public mental hospital under sect. 27 5 (1) ( t ) ; and of the Regu- 
lations governing a registered hospital under sect. 231 (5) (w). 
The Board are empowered to make Regulations for the 
government of licensed houses under sect. 226 (o). 

(g) The Board may under sect. 59 (a) direct the removal of a certified 

patient from an institution to any other institution, or of a 
certified single patient from the charge of any person to the 
charge of any other person or to an institution. For 
analogous powers as to temporary patients, see Rule 8. [[263 ] 


III. Functions or the Board of Control under the Mental 

Deficiency Acts 

— Sections mentioned are sections of the Mental Deficiency Act, 
1918, unless otherwise stated. Rules mentioned are the Mental Deficiency 
Rules, 1930. 

The powers and duties of the Board under the Mental Deficiency 
Acts, as under the Lunacy and Mental Treatment Acts, are derived from 
provisions in the Statutes and from Rules, but the Rules in the case of 
mental deficiency are the Provisional Regulations made by the Home 
Secretary in 1914 under sects. 20, 30 and 41 of the Mental Deficiency 
Act, 1913 (5). 

Unlike the Lunacy and Mental Treatment Acts, however, the 
Mental Deficiency Act, 1913 (c), contains a comprehensive statement 
in general terms of the powers and duties of the Board of Control in 
relation to the Mental Deficiency Service. Sect. 25(d) of the Act 
provides that, subject to Regulations made by the Secretary of State, the 
Board of Control shall— 

(a) Exercise general supervision, protection and control over 
'■ defectives, ■ 

(b) Supervise the administration by local authorities of their powers 


( q ) 11 Statutes 38. 
( 5 ) lUd ., 157. 

(^) 11 Statutes 110. 
( v ) Ibid ,, 95. 

Th'irl 


( r ) 23 Statutes 154'. 
( ss ) Ibid ., 108. 

( u ) Ibid ., 97. 

(a) Ibid ., 44. 
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(c) Certify, approve, supervise and inspect institutions, houses and 

homes for defectives. 

(d) Visit defectives in institutions, certified houses, or approved 

homes, or under guardianship. 

(e) Provide and maintain institutions for defectives of dangerous 

or violent propensities. 

(f) Take such steps as may be necessary for ensuring suitable 

treatment of eases of mental deficiency. 

The general supervision, as under the Lunacy and Mental Treatment 
Acts, is exercised through three principal means, namely, the examina- 
tion of documents, visitation and approval of premises. £2643 

(1) Examination of Documents, .(a) Withh^^ 

days of the admission of a defective, the superintendent of the institu- 
tion, house or home, or the guardian, is required to send to the Board 
a notice of admission with a medical statement (signed in the case of an 
institution by the medical officer and in the case of a patient under 
guardianship by the duly appointed medical attendant), and, in the 
case of an institution, house or guardian, copies of the order or authority 
on which the patient was admitted and of the documents on which the 
order or authority was based (Buies 94, 208). If the order or any of 
the documents is considered defective, the Board may require them to 
be amended or supplemented within fourteen days, or such longer 
period as the Board may allow, failing which they may discharge the 
patient (Rule 41). 

(b) Continuation Reports.— The continuation of orders for the 
detention of mental defectives is determined by the Board of Control 
under sect. 11 (e), and they have the sole power to discharge a defecthm 
from the order, except in the case of a defective reaching the age of 
twenty-one when the visitors appointed under the Act have concurrently 
the power to discharge. £2653 

(2) Visitation. — The Board have the duty under sect. 25 (2) (/) of 
the Act to visit every certified institution, certified house and approved 
home, through one or more commissioners, at least once in each year, 
and cither through themselves or their inspectors on one additional 
occasion in each year, and every defective under guardianship at least 
twice in every year. £266 J 

(8) Board’s Power of Discharge.— The Board’s powers in relation 
to the discharge of mental defectives may be summarised as follows : 

(a) Upon receipt of the special reports and certificates under 

sect. 11 {g), the Board may decide not to continue the order 
for detention. 

(b) Under sect. 25 (2) {h) the Board may at any time discharge any 

patient detained under order in a certified institution or 
certified house or under guardianship. 

(c) When a patient has been placed in an institution or under 

guardianship by his parent or guardian under sect. 3 (i), the 
parent or guardian can withdraw the patient under sect. 12 (k), 
subject to the power of the Board to veto the discharge of the 
patient from detention. £267] 


(e) 11 Statutes 168. 
(A) Ibid., 176. 


(/) Ibid., 176. 
(i) Ibid., 162. 


(g) Ibid., 188. 
(A) Ibid., 169. 
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(4) Care of Patients. — Under sect. 41 of the Act (1), Regulations 
may be made to apply certain provisions of the Lunacy Acts to defec- 
tives. A number of the safeguards which the Board exercise in relation, 
to patients detained under the Lunacy and Mental Treatment Acts also 
apply to mental defectives. In particular, the following may be 
mentioned : 

The Provisions in regard to Correspondence (Rule 98). 

Mechanical Restraint (Rule 85). 

Seclusion (Rule 86). 

Notice of Death (Rules 95, 97). £2683 

(5) Approval of Premises. — The following are the principal pro- 
visions under which all places where defectives reside come under the 
purview of the Board of Control ; 

(a) Under sect. 36 (m), the Board are empowered to certify institu- 

tions for mental defectives. When such institutions are 
provided by local authorities, the plans require the approval 
of the Minister of Health under sect. 38 (n), and for this pur- 
pose must, in the first instance, be submitted to the Board of 
Control (Rule 20), 

(b) Certified houses and approved homes require the Board’s 

certificate or approval under sects. 49 and 50 (o) respec- 
tively. 

(c) The Board are empowered by sect. 37 (p) to approve, for the 

reception of mental defectives, any poor law premises, subject 
to the consent of the Minister of Health. 

(d) Under sect. 51 (g), the consent of the Board is required before 

more than one defective can be received under care in any 
premises other than an institution, certified house, or approved 
home. 

(e) When patients are under guardianship notice of any change of 

address must be sent to the Board (Rule 205). *£269] 

(6) State Institutions.^ — -The Board of Control have exercised the 
power conferred upon them by sect. 35 (r), and have established a 
State institution for defectives of dangerous or violent propensities. 
This institution now has two branches, one at Rampton, near Retford, 
Notts, and the other at Moss Side, near Liverpool. £270] 

London 

Licensed houses for the reception of persons of unsound mind in 
London or near to it {$) are licensed by the Board (t) instead of by the 
justices, and additions or alterations to any licensed house require the 
previous consent of the Board (Rule 130). (See also ante, p. 126, 
paragraph 5 (h)). £2713 

(1) 11 Statutes 184. ^ lhid,,lS2, 

{n) Amended by S.R. & O., 1920, No, 809, ibid. 

(o) Ibid., 187, 188. (p) Ibid., 182, 

{q) Ibid., 189. (r) Ibid., 181. 

(s) For places near, see Lunacy Act, 1890, 3rd Sched, ; 11 Statutes 143. 

(0 Act of 1890, s. 208 ; ibid., 91. 
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The Board of Education, which was established on April 1, 1900 (a), 
is charged with the superintendence of matters relating to education 
in England and Wales (Z?). j]2723 

Members of the Board of Education.— The Board consists of a 
President, the Lord President of the Council (unless he is appointed 
President of the Board), the principal Secretaries of State, the First 
Commissioner of the Treasury, and the Chancellor of the Exchequer (c). 
The President of the Board is appointed by the Crown, and holds office 
during His Majesty’s pleasure (d). The Board do not meet and the 
President is responsible for the due discharge of the functions of the 
Board. [273] 

(a) By the Board of Education Act, 1899 ; 7 Statutes 124 et seq. 

(b) Ibid., s. 1 (1) ; 7 Statutes 124. 

(c) Ibid., s. 1 (2) ; 7 Statutes 124. 

{d) Ibid., s. 1 (4) ; 7 Statutes 124. 
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Proceedings of the Board o£ Education. — The Board of Education 
may sue and be sued and may for all purposes be described by that 
name (e). Every document purporting to be an instrument issued by 
the Board of Education, and (1) sealed with the seal of the Board 
authenticated by the signature of the President or some member of the 
Board, or of a secretary, or of some person authorised to act on behalf 
of a secretary, or (2) signed by a secretary or by a person authorised to 
act on behalf of a secretary, is to be received in evidence and to be 
deemed to be such an instrument without further proof, unless the 
contrary is shown (/). p743 

Duties and Powers oi the Board of Education. — By, the Board, , of 
Education Act, 1899 (g), the Board was charged with the super- 
intendence of matters relating to education in England and Wales, 
and the Education Acts of 1902 and 1918 (7^) did not formally redefine 
its functions. But the Act of 1902, through the creation of local 
education authorities, modified the character of its administration. 
One of its dominant functions is to deal with finance, for the power 
to withhold or reduce grants in aid of education is one of its most 
effective methods of enforcing its requirements (i). 

The Board are bound to make regulations for the payment of grants 
to local education authorities out of moneys provided by Parliament, 
and in these regulations they may stipulate the conditions and 
limitations compliance with which is essential before grant is paid (k). 
[275] 

The Consultative Committee. — The Act of 1899 (1) provided for the 
establishment of a consultative committee consisting, as to not less than 
two-thirds, of persons qualified to represent the views of universities 
and other bodies interested in education. Such a committee was 
constituted in 1900 by Order in Council. It was enlarged in 1907, and 
reconstituted in 1920 by a further Order in Council (m). 

Now, it has twenty-one members appointed by the President of 
the Board normally for six years, and in making appointments the 
President is to have regard to the above requirements regarding persons 
qualified to represent the views of the universities, etc. Provision is 
made for the retirement of its members by rotation. Its present 
function is the general one of advising the Board on any matters 
referred to the committee by the Board (n). 

The officers of the Board of Education do not actually confer with 
the consultative committee, but they appear before it as witnesses. Its 
reports are published automatically, and are submitted to the Board 
in print. No responsibility is taken by the Board for the contents of 
these reports, but their contents and recommendations play an impor- 
tant part in the formulation of the Board’s policy. 

There can be no doubt that the consultative committee has fully 
justified its existence, for many of its admirable reports have been 

(e) Board of Education Act, 1899, s. 7 (1) ; 7 Statutes 125. 

(/) Ibid., s. 7 (3) ; 7 Statutes 125, 

(g) 7 Statutes 124 et seq, 

(h) Ibid., 128. 

(i) See, e.g. Education Act, 1921, s. 118 (4) ; 7 Statutes 194. 

(k) Ibid., s. 118 (1) ; 7 Statutes 193. 

(Z) S. 4, repealed by Education Act, 1921. 

(m) S.R. & O., 1020, No. 1582. 

(«) Education Act, 1921, s. 2 ; 7 Statutes 133. 
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followed by important administrative action wliicli lias enriclied and 
developed tlie public service of education. 

Among the reports that it has issued, the following deserve special 
note : “ Infant and Nursery Schools ’’ (1938) ; “ The Primary School ’’ 
(1931) ; ‘‘ Books in Public Elementary Schools ” (1928) ; “ The Educa- 
tion of the Adolescent (Hadow Report) ’’ (1926) ; ‘‘ Psychological Tests 
of Educable Capacity ’’ (1924) ; ‘‘ Differentiation of Curricula between 
the Sexes in Secondary Schools ” (1922). 

Non-Statutory Bodies. — In addition to the consultative committee— 
which is a statutory committee — ^there are non-statutory bodies which 
are doing valuable ivork. These include the Adult Education 
Committee, the Juvenile Organisations Committee, the Secondary 
Schools Examinations Council and the Burnham Committee, wdiich 
will now be considered in some detail. £277 ] 

The Adult Education Committee. — The Adult Education Committee 
was established in 1921 to promote the development of liberal education 
for adults, and in particular to bring together national organisations 
concerned with the provision of adult education. It was also its 
purpose to further the establishment of local voluntary organisations 
with the same end in view, and to arrange for co-operation with local 
education authorities. It was in addition to advise the Board on any 
matter that might be referred to it by the Board (o). 

Every university, the principal voluntary organisations and the 
three associations of local education authorities nominate repre- 
sentatives for appointment by the President of the Board of Education, 
who also makes several personal appointments. 

Among the work of this committee is a scheme for the instruction 
of adult inmates of prisons by means of classes taken by voluntary 
teachers. 

His Majesty’s Stationery Office has published the papers which the 
committee has prepared, among the most important of which are : 
“ Report on Local Co-operation between Universities, Local Education 
Authorities and Voluntary Bodies ” ; ‘‘ Report on the Recruitment, 
Training and Remuneration of Tutors ” ; “ Development of Adult 
Education in Rural Areas ” ,* “ Development of Adult Education for 
Women ” ; “ British Music ” ; “ The Drama in Adult Education ” ; 

Full Time Studies ” ; “^ Natural Science in Adult Education ” ; '' Adult 
Education and the Local Authority.” 

Their latest report deals with the problem of the place of local 
education authorities in adult education, and is entitled ‘‘ Adult 
Education and the Local Authority.” £2'^^] 

The Juvenile Organisations Committee (p).~This body is rather more 
than an advisory committee, for it is an active agency for stimulating 
and organising voluntary effort to supplement the ordinary public 
elementary school education. It arose out of the establishment of a 
central committee by the Home Office in 1916 to assist in dealing 
with the war problem of juvenile delinquency. In order to assist in 
the work of prevention, the services of voluntary bodies and organisa- 
tions such as boy scouts, boys’ brigades, etc., were utilised, and they 
were found to be most helpful. 


(o) See “ The Board of Education,” by Sir L. A. Selby-Bigge (Putnam). 

(p) See the Board of Education Educational Pamphlet, No. 45 (“ The Work of 
.Juvenile Organisations Committees ”), 
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The Education Act, 1918(g), however, provided that social and 
physical training provided by voluntary agencies in the day or evening 
for children and young persons was an object which local education 
authorities might assist, and this led to the transfer of the Central 
Council to the Board of Education in 1919. 

The committee consists of persons qualified to represent all kinds 
of social and recreational organisations and includes representatives 
of the Board, whose Parliamentary Secretary acts as its chairman, as 
well as representatives of the H.O. and the Ministry of Labour. 

One of its chief aims is to encourage the formation of local com- 
mittees of similar composition to the main committee. In the schemes 
which local education authorities were to submit to the Board of Educa- 
tion under the Education Act, 1921, they were expected to make pro- 
vision for utilising the assistance of local committees in organising social 
and physical training in connection with public elementary schools. 
[ 279 ] ■ ■ 

The Secondary Schools Examinations Council —This council was 
constituted in 1917 to assist the Board of Education in giving effect 
to their scheme for concentrating the examination of pupils in secondary 
schools in the hands of examining bodies for whom the universities 
would take responsibility. In order to secure the necessary equality 
of standard, and the acceptance of the examination certificates by 
university and professional bodies as exempting the holders from certain 
other examinations, and to provide machuiery for enabling the scheme 
to be improved from time to time, the Board of Education proposed to 
act as a co-ordinating authority with the help of the council. 

Thus, the council’s chief function is to co-ordinate the work of the 
regional boards controlling the first and second examinations in 
secondary schools, and to consider such questions of general policy as 
may arise from a consideration of matters connected with these 
examinations. 

This council is peculiar in that executive powers are delegated to it. 
The members are appointed on the nomination of the universities, the 
associations of local education authorities and the Teachers’ Registration 
Council. 

It reports to the Board of Education, and the Board’s officers may 
attend its meetings and speak, but they must not vote. It conducts 
periodic scrutinies of the papers worked in the examinations with a 
view to the detection of weakness as to standardisation (r). [2180] 

The Burnham Committee.— The Standing Joint Committee, con- 
sisting of representatives of local education authorities and teachers, 
is usually referred to as the Burnham Committee. In 1919 it was 
established in order to find “ an orderly and progressive solution to the 
salary problem ” by agreement on a national basis. Its deliberations 
are independent of the Board of Education. The agreed recommenda- 
tions are reported to the President of the Board, and its financial 
and administrative recommendations require the Board’s concurrence 
before they can become operative. Its major decisions are embodied 
in the following : Third Report of the Standing Joint Committee on 
Standard Scales of Salaries for Teachers in Public Elementary Schools ” 
(1927) ; '' Second Report of the Standing Joint Committee on Standard 


(q) S. 17, now replaced by the Education Act, 1921, s. 86 ; 7 Statutes 177. 

(r) See “ The Board of Education,” by Sir L. A. Selby-Bigge (Putnam). 


134 Local Goveenment Law. and Administration 

Scales of Salaries for Teachers in Secondary Schools ’’ (1926) ; Second 
Report of the Standing Joint Committee on Standard Scales of Salaries 
for Teachers in Technical and Art Schools ” (1927). [281 J 

^ '.Aynmnal EeporL — The Board of Education must annually lay 
before both Houses of Parliament a report of their proceeclings during the 
preceding year ( 5 ). This is a valuable means of making public not 
only details of educational changes and developments, but also statistical 
information which is valuable to the administrator and the taxpayer. 

The contents of the report occasionally comprise a special chapter 
reviewing historically some particular branch or aspect of the educational 
services, but information on certain points is required to be included in 
the report by some of the provisions of the Education Act, 1021, 
e.g* the bye-laws as to school attendance sanctioned under sect. 48 of 
the Act (4 ; particulars of the Board’s proceedings under Part V. of the 
Act (which deals with blind, deaf, defective and epileptic children) {u) ; 
details as to the manner in which the attendance at school of children 
in canal boats has been enforced {v), [282] 

Inspection.— “As the Board’s duty is to superintend matters relating 
to education, it follows that inspection forms an effective method of 
carrying out this statutory obligation, for by means of the inspectorate 
it may not only supervise the educational processes that come under its 
control but also safeguard the spending of public money. 

The policy of the Board of Education to reduce the number of 
regulations has, of late, altered the character of the inspector’s work. 
It is still an inspector’s duty to ensure that the regulations relating to 
attendance registers and other school records (?^) are complied with, 
but beyond this he has few rules to enforce. 

The study of the educational problem of each district enables an 
inspector to view both aim and achievement in the schools in their right 
perspective. By conferring with the local education authorities and 
their administrative staffs, the Board’s inspectors can do much to lubri- 
cate the educational machine and foster and preserve friendly relations 
between the central and local authorities. £2833 

Determination of Questions and Disputes. — (1) General Principles.— 
It is one of the Board’s functions to determine questions and settle 
disputes on a number of varied matters. That is to say, it has to act 
in a quasi-judicial capacity, the decision being one that is governed, 
not by a statutory direction to apply the law of the land and act 
accordingly, but by a statutory direction or permission to use admini- 
strative discretion and to be ^ided by considerations of public policy 
after the facts and the bearing of the law on the facts have been 
ascertained («). 

A dispute whether a school is necessary or not is typical of the kind 
of case calling for this class of decision. 

In determining this question, the Board are to have regard to the 
interests of secular instruction, to the wishes of the parents as to the 


(s) Education Act, 1921, s, 163 ; 7 Statutes 210. 

(t) 7 Statutes 156. 

(u) Education Act, 1921, s. 68 ; 7 Statutes 167. 

(v) Ibid., s. 50 (4) ; 7 Statutes 158. 

(m) See Board of Education Administrative Memorandum No. 51 (January, 
(a?) Report of Committee on Ministers’ Powers (Cmd. 4060 at p. 88), 
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education of their children, and to the economy of the rates (a). All these 
are questions of policy : the local education authorit^;^, parents, and rate- 
payers must all have an opportunity of presenting their case and of 
adducing evidence under each of the three heads. But when all this 
has been done, the question is still, in the main, one of policy, and it is 
the Board who have to decide whether the school is necessary or not. 
In the case of a school recognised as a public elementary school, where 
the number of scholars in average attendance is thirty or upwards, 
the Board are not to treat the school as unnecessary unless they are 
satisfied that alternative accommodation is available for the scholars 
in other public elementary schools in the area of the same local 
authority (5). £2843 ' , 

(2) Between Local Educational Authorities and Managers of Non- 
Provided Schools,— It anticipated by the legislature that in laying 
down the conditions to be observed in the conduct of non-provided 
schools there was the possibility that questions would arise on 
which the local education authority and managers would be unable to 
reach agreement. The duty was therefore placed on the Board 'of 
determining such questions (c). That is, the Board has to act judicially 
and come to decisions in the spirit and with the sense of responsibility 
of a tribunal whose task is to mete out justice. 

In such cases, which will sometimes comprise both questions of 
law and fact, the Board will have to ascertain both the law and the 
facts, and must act in good faith and fairly listen to both sides. They 
are not, however, bound to treat such a question as though it were 
a trial. Neither have they power to administer an oath, nor need they 
examine witnesses. 

They can obtain information in the way they think best, always 
giving a fair opportunity to those who are parties to the controversy for 
correcting or contradicting any relevant statement prejudicial to their 
view. Provided this is done, there is no appeal from a decision of the 
Board (d). 

If, however, the Board have not acted judicially in this way, or 
have not determined the question which they are required by the Act 
to determine, there is a remedy by mandamus and certiorari (<?). 
C2853 

(3) Sundry Instances , — -The following are among the most important 
questions and disputes which the Board may have to determine under 
the Act of 1921 (/) : 

(i.) Whether any purpose for which a council wash to exercise any 
powers relates to elementary or higher education (g). 

(ii.) The number, manner of appointment and proportion of 
managers, where voluntary schools are grouped under one 
body of managers, and the local education authority and the 
managers are unable to agree in the matter (h). 


(a) Education Act, 1921, s. 19 ; 7 Statutes 139 ; as amended by the Education 
(Necessity of Schools) Act, 1933 ; 20 Statutes 130. 

(b) Education (Necessity of Schools) Act, 1933, s. 1 (2) ; 26 Statutes 130. 

(4 Education Act, 1921, s. 29 (9) ; 7 Statutes 146. 

(d) Board of Education v. Bice^ [1911] A. C. 179 ; 19 Digest 002, 290, 

(e) Ibid, 

if) 7 Statutes ISO et seq. 

(g) Education Act, 1921, s. 3 (3) ; 7 Statutes 132. 

(h) Ibid.f s. 33 (2) ; 7 Statutes 148* 
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(iii 4 Whether the ^ M relating to school attendance re- 

quired to be inserted in the forms sent to the managers of 
schools by the local education authority is reasonable or 
not (i). 

(iv.) The amount due in any year to an applicant authority from 
a respondent authority under a contribution order in respect 
of border children (k). 

(v.) Where the applicant for a licence or a person to whom a licence 
has been granted, for a child to take part in an entertainment 
feels aggrieved by any decision of the local education 
authority (1). 

(vi.) In case of doubt, whether a child is or is not epileptic or defective 
within the meaning of the Education Act, 1921 (m). £2863 

PuWic Inquiries by the Board of Education. — In the exercise of their 
powers or the performance of their duties under the Education Act, 
1921, the Board are authorised by sect. 156 of that Act (n) to hold 
public inquiries. The person appointed for this purpose holds the 
sitting in some convenient place in the neighbourhood to which the 
inquiry relates and thereat he examines all the information and evi- 
dence offered by those concerned. A report is subsequently made to 
the Board, a copy of which the local education authority concerned are 
entitled to receive, and any person interested may also obtain a copy 
of the report on payment of the fee fixed by the Board (o). 

The costs of the inquiry may be borne either by the local education 
authority or by the applicant for the inquiry or partly by each according 
to what appears reasonable to the Board (p). 

The following are some of the cases in which public inquiries 
must be held. It will be observed that these are usually occasioned 
through the inability of the parties concerned to reach an agreement : 
[ 287 ] 

(i.) Endowment of Non-Provided Schools.- — If a public inquiry is 
demanded by the local education authority for determining 
the amount of income from an endowment that should be 
paid to the local education authority (q). pSSj 

(ii.) Enforcement of the Duties of a Local Education AutIiofity.--~lt 
a local education authority fail to fulfil any of their duties 
under the Education Act, 1921 (r), or fail to provide the 
school accommodation that the Board consider necessary 
and the Board desire to make an order enforceable by 
mandamuses). |[2893 

(iii.) Grouping of Non-Provided Schools of the same Denomination . — 
If the managers of a non-provided school affected by any 
directions given by a local education authority for the 


{%) Education Act, 1921, s. 153 (3) ; 7 Statutes 206. 

(A)) iMd, s. 128 (5) ; 7 Statutes 198. 

(l) Ibid., s. 101 (4); 7 Statutes 186 ; repealed but re-enacted in Cliildren and 
Young Persons Act, 1933, s. 22 (6) ; 26 Statutes 185. 

(m) Ibid., s. 55 (6) ; 7 Statutes 163. 

(n) 7 Statutes 207. 

(o) Education Act, 1921, s. 156 (2) (e) ; 7 Statutes 208. 

(p) Ibid., s. 156 (2) (f) ; 7 Statutes 208, 

(q) Ibid., s. 41; 7 Statutes 152. 

(r) 7 Statutes 130 et seq, 

(s) Education Act, 1921, s. 150 ; 7 Statutes 205. 
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distribution, etc., of children between non-pro vided schools 
of the same denomination request a public inquiry (^). 

(iv.) Ap]pTOval of Bye-laws, — If a public inquiry is requested by any 
of the parents of children attending public elementary 
schools in an area where it is proposed to make a bye-law 
providing that attendance at school shall not be compulsory 
until the age of six (ti), 11291]] 

(y.) Compulsory Acquisition of Land, — Where a local education 
authority submit to the Board of Education an order for 
the compulsory acquisition of land and an objection to the 
order has been presented to the Board and not withdrawn, 
a public inquiry must be held in the locality {a), p92]] 

(vi.) Whether a New School is Necessary. — When there is a proposal 
to provide a new public elementary school or an enlargement 
of a public elementary school, which in the opinion of the 
Board of Education amounts to the provision of a new school 
and there is an appeal to the Board of Education, the Board 
may hold a public inquiry (&). [2933 

Functions the Board do not Perform.— Certain limitations of the 
Board’s activities exist, either arising out of practice or imposed by 
statute and of these the undermentioned are important (c ) : 

(i.) The Board have no authority over schools conducted for private 
profit. They do, however, in the case of secondary and 
preparatory schools, if the results of inspection are 
satisfactory, style them ‘‘efficient” and include them in 
their official list (d). 

(ii.) The Board have no authority over schools or branches of educa- 
tion which come under the control of another Government 
department such as army and navy schools, approved schools 
or poor law schools. 

(iii.) The Board do not engage, pay, promote or dismiss teachers 
in grant-aided schools, 

(iv. ) The Board do not supply, prescribe or proscribe any text-books 
for use in grant-aided schools. Through their inspectors, 
however, they may criticise the text-books in use in schools. 

(v.) The Board do not prescribe the curriculum of grant-aided 
schools or the method of teaching, but the secular instruc- 
tions in a school or centre must be in accordance with a 
suitable curriculum and syllabus framed with due regard to 
the organisation and circumstances of the school or schools 
concerned (^). 

(vi.) The Board cannot dissolve a local education authority or 
appoint persons to perform the duties or exercise the powers 
of such an authority. 


(t) Education Act, 1921, s. 34 ; 7 Statutes 149. 

(u) Ibid,, s. 48 (4) ; 7 Statutes 157. 

(a) Ibid,, s. Ill and Fifth Schedule, para. (5) ; 7 Statutes 190, 223. 

(b) Ibid,, s. 18 ; 7 Statutes 138. 

(c) See “ The Board of Education,” Sir L. A, Selby-Bigge (Putnam). 

(d) Beport of the Departmental Committee on Private Schools (H.M. Stationery 
Office). 

(e) Education Code, 1926, Art. 10. 
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(vii.) The Board do not provide school buildings. The raising of 
loans by local education authorities for the purchase of land 
and erection of buildings, etc., is not sanctioned by the 
Board of Education, but by the M. of H. 

(viii.) The audit of the expenditure of local education authorities 
is not conducted under the direction of the Board, but by the 
district auditors of the M. of IL £2943 

Educational Endowments —Educational endowments have played 
an important part in the development of education in this country, 
particularly in higher education. The Education Department was 
brought into touch with endowments for elementary education by 
sect. 75 of the Elementary Education Act, 1870 (/). This gave the 
department a scheme-making power on the application of the governors, 
but in 1809 (g) a general jurisdiction over educational endowments, 
in substitution for the Charity Commissioners, was obtained. 

Nothing in the Education Act, 1921 (/^), is to affect any endowment 
or the discretion of any trustees in respect thereof; but if the income 
under the trusts must be applied for a public elementary school for 
which the local education authority provide, such income is to be paid 
to that authority and credited in aid of the rate levied for elementary 
education in the parish or parishes concerned. The Board are to 
determine any difference as to amount (i). 

By the Orders in Council dated respectively August 7, 1900, July 24, 
1901, and August 11, 1902, certain powers of the Charity Commissioners 
in connection with endowments held solely for educational purposes 
are now exercisable by the Board of Education either solely or con- 
currently with the Commissioners. The question whether an endow- 
ment, or any part of an endowment, is held for, or ought to be applied 
to, educational purposes must, however, still be decided by the Charity 
Commissioners. 

For the purposes of the Charitable Trusts Acts, 1853 to 1869 (/c), 
the Board of Education are deemed to be persons interested in any 
eiementaiy school to which these Acts apply and in the endowment 
thereof (li). £2953 

General Policy in Eegard to Local Education Authorities.— It is 
worthy of note that the chief characteristics of the administration of 
education in England and Wales are : 

(1) the decentralisation of responsibility and control ; 

(2) the prominent part played by voluntary agencies ; and 

(3) the freedom of teachers from official control on questions relating 

to curricula, syllabuses of instruction and methods of teaeliing. 

The relation of the central authority to local authorities is based on 
consultation and co-operation, which is established both by direct 
contact at Whitehall and through the intermediary of the Inspectors of 
the Board of Education wffio, since their headquarters are situated in 
the areas in which their work lies, are in a position to act as liaison 
officers. Both the central authority and the local authorities are, of 


(/) 7 Statutes 121. 

(g) Board of Education Act, 1899, s. 2 (2) ; 7 Statutes 124. 

(h) These provisions first appeared in s. 13 of the Education Act, 1902. 

(i) Education Act, 1921, s. 41 ; 7 Statutes 162. 

(k) 2 Statutes 320 et seq, 

(l) Elementary Education Act, 1870, s. 78 ; 7 Statutes 121. 
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course^ bound by Acts of Parliament, of which the chief is the Educa- 
tion Act, 1921. The Board of Education, in discharge of the duties 
placed upon them, issue their main requirements in the form of Statutory 
Regulations, and in Circulars addressed to Local Education Authorities 
and other responsible bodies. 

When considering the Board’s policy in regard to local education 
authorities, it should not be forgotten that the teachers in the schools 
are not civil servants, that is to say they are neither employed nor 
paid by the State. They are the servants of the local authorities or of 
the governing bodies of the schools in which they work. Head teachers 
are free, within wide limits, to organise their schools according to their 
own ideas, and teachers generally are not bound by any official instruc- 
tions relating to syllabuses or text-books or teaching methods. 

This does not mean that the Board of Education refrains from 
advising teachers or that it has no influence on questions of organisa- 
tion and curriculum. On the contrary, the Board’s views can be and 
are presented in a variety of ways. In the first place the Board’s In- 
spectors not only review the content and value of the work in the 
schools by means of reports which are conveyed to the school authorities, 
but, in the process of inspecting the schools, they are available as 
advisers to individual teachers. In the second place the Board of 
Education publishes from time to time pamphlets dealing with a variety 
of educational topics, including organisation, the teaching of particular 
subjects and educational experiments (m). 

Undoubtedly the Board’s chief control is a financial one. By the 
issue of Grant Regulations, by the necessity of submitting to the Board 
proposals for expenditure, and by the grants from public funds to 
local education authorities being made (in the main) on approved 
expenditure, the Board are placed in a very powerful position. 

When, for example, the Education Code is considered, it will be 
noticed how in the course of years a large document has, with each issue, 
gradually diminished in size until now it contains the minimum of 
instructions necessary for purely administrative purposes. This 
change in policj^ is indicative of the Board’s changed attitude towards 
the school curriculum. Years ago the Board laid down what was to be 
taught; now they only issue “ Suggestions for the consideration of 
Teachers.” 

To-day the curriculum is a matter for local education authorities 
and head teachers, although the Board, through their inspectors, 
criticise and advise. 

As a rule the Board appear to prefer a policy of suggestion and 
persuasion to one of insistence; but their powers are wide and 
definite should they desire or find it necessary to exercise them. For 
example, if a local education authority fail to fulfil any of their duties 
under the Act, the Board may, after holding a public inquiry, make 
such an order as they think necessary or j)roper, and any such order 
may be enforced by a mandamus (Education Act, 1921, sect, 150) (w). 

Generally it may be said that by conference with the Board’s officials 
local education authorities find that the pooling of information and 
experience is mutually helpful. But the predominant factor present 
is frequently that of financial control, with the Treasury in the back- 
ground, particularly during times of restricted national expenditure. 


(m) wSee Board of Education Educational Pamphlet, No. 94. 

(n) 7 Statutes 205. 
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Altliougii the Board are, in many cases, in the position of arbitrator 
when there are disputes between local education authorities, they would 
appear to prefer not to intervene unless the authorities have explored 
every avenue for arriving at a settlement, and have failed to reach 
agreement. 

An illustration of the Board’s control of local education authorities 
is furnished by a consideration of sect. 148 (1) of the Education Act, 
1921 (o). This provides that a local education authority may appoint 
necessary officers, including teachers, and may assign to them such 
salaries (if any) as they think fit. At first view this appears to mean 
that the legislature has given education authorities carte blanche to 
appoint and pay teachers as they wish, that is, that a local education 
authority have complete control of staffing and salary matters. The 
Board, however, exercise their control through the Education 
Code(|?), where it is laid down that an approved establishment of 
teachers must be maintained (g), that only teachers recognised by the 
Board must be employed (r), and that the Board can in case of mis- 
conduct insist that certain teachers shall not be employed (s). 

Also the payment of grant to a local education authority by the 
Board depends upon salaries being paid in accordance with scales of 
salaries detailed in the reports of the Standing Joint Committee 
(Burnham Committee) (i{). 

As a final point, it must not be forgotten that, although an endeavour 
has been made to elevate the education service above the arena of 
party politics, the Board of Education are bound to reflect in their policy 
the political considerations of the times. Such influences naturally 
have their effect in the Board’s relations with local education authorities, 
so that, while there is a more or less consistent factor of control being 
exercised for general administrative purposes, there is, at the same time, 
in operation a variable factor which is the direct outcome of political 
considerations. £[2963 


(o) 7 Statutes 204. 

ip) S.R. & O., 1926, No. 856. 

(q) Art. 11. 

(r) Art. 13 and Schedules I, II. 

(s) Arts. 18 and 19. 

(t) See the Board’s Regulations for the payment of substantive grant to local 
authorities. 
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Establishment and Constitution of the Board. — Commissioners of 
Trade and Plantations were established by Charles II. in 1660. By an 
Act of 1782 (a), these commissioners were abolished and their powers 
transferred to such committee or committees of the Privy Council as 
His Majesty should appoint to act during his pleasure. The actual title 
‘‘ Board of Trade ” appears to have been fixed by the Harbours and 
Passing Tolls, etc., Act, 1861, whereby it is provided by sect, 65 that 
the term “ Board of Trade ” shall be taken to mean the “ Lords of the 
Committee of the Privy Council for the time being appointed for the 
consideration of matters relating to trade and foreign plantations,’’ 
and this definition has since been adopted with merely verbal alterations 
in the Interpretation Act, 1889 (b). Apparently the constitution of the 
Board is still regulated by an Order in Council of August 23, 1786, 
the terms of which are given in cols. 250— 251 of the Parliamentary 
Debates for April 24, 1923 (VoL 163). The First Lords of the Treasury 
and the Admiralty, ail the Secretaries of State, the Chancellor of the 
Exchequer, the Archbishop of Canterbury, the Speaker of the House 
of Commons, and some other persons are members of the Board. The 
Board does not, however, meet for the transaction of business, and 
the President of the Board, who is appointed by Royal Warrant, is 
in practice responsible for the due discharge of the Board’s functions. 
[297] 

Alterations of Powers of the Board.— Many changes were made in 
the powers and duties of the Board of Trade after the wai\ Those under 
the Electric Lighting Acts, 1882 to 1909, were transferred to the Minister 
of Transport, but are in general to be exercised by the Electricity 
Commissioners (c), and those in regard to docks, piers, harbours, canals 
and railways, light railways and tramways, roads, bridges and ferries 
to the Minister of Transport (d). The function of investing a water 

(а) 22 Geo. 3, c. 82, s. 15 ; 3 Statutes 109. 

(б) S. 12 (8) ; 18 Statutes 995. 

(c) Electricity (Supply) Act, 1910, s. 39 (1) ; 7 Statutes 777. 

M. of T. Act, 1919, s. 2 (1) ; 3 Statutes 422. 
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company or other undertakers with powers by a provisional order of 
the Board of Trade passed from that Board to the M. of H. (^), while 
the powers of the Minister with respect to gas undertakings of local 
authorities (except sanctioning the borrowing of money) were transferred 
to the Board of Trade (/). (See also under those titles, and also 
under Weights and Measuees and Seashoee.) [298] 

g-as.— The Board of Trade is invested with important powers as 
respects gas undertakings by the Gas Regulation Act, 1920(g). By 
sect. 1 of that Act the Board is empowered to make orders having 
statutory effect for chax'ging by thermal units, and by sect. 16 to make 
rules in relation to applications and other proceedings under the Act. 

Formerly, where a company or other undertakers proposed to set 
up works for the supply of gas, it was necessary either to promote a 
private Bill or to obtain from the Board of Trade a provisional order 
under the Gas and Water Works Facilities Act, 1870 (h). Any such 
order had to be confirmed by means of a Bill, wdiich passed through the 
same stages as a private Bill. But sect. 10 of the Gas Regulation Act, 
1920, allowed the Board by a special order approved by Parliament 
to do anything which could be effected under the above-mentioned 
Act of 1870, or any Act amending that Act, by a provisional order 
confirmed by a confirmation Bill. Rules applying to applications for 
special orders will be found in the Gas (Special Orders) Rules, 1922 (i). 

Under sect. 4 of the Act of 1920 the Board is to appoint three persons 
to act as gas referees in the testing of gas, and a competent and im- 
partial person to be chief gas examiner. The local authority of the area 
(viz. the council of the county, borough or urban district, see sect. 18) 
may, unless themselves undertakers, also appoint a gas examiner to test 
the gas and the pressure at which it is supplied. The gas referees are 
to prescribe methods by which tests shall be made, and the time and 
form of the reports to be made by the gas examiner to them, the local 
authority by whom the gas examiner is appointed and to the gas 
undertakers, and the means by which the results of the tests are to be 
made available to the public (sect. 5). If the local authority or the 
undertakers feel themselves aggrieved by any requirement of the gas 
referees, they may appeal to the chief gas examiner. The Board of 
Trade, by sect. 14 of the Act of 1920, is also directed to hold examinations 
for the appointment of gas inspectors, and by sect. 15 all gas under- 
takers must furnish to the Board annual reports and such statistics 
and returns as are required. [299 J 

Weights and Measures.— The Board of Trade as regards weights 
and measures are responsible for the custody and examination of the 
standards under sects, 4 to 9 of the Weights and Measures Act, 1878 (j). 
By sect. 28 of the Weights and Measures Act, 1889 (A:), bye-laws made 
with respect to the sale of coal must be ajxproved by the Board of Trade. 
By an Act passed in 1904 (Z), the Board may make general regulations 

(e) M. of H. Act, 1919, s. 3 (2), (4) ; 3 Statutes 417. See also S.R. & O., 1920, 
No. 2126. 

(/) M, of H. Act, 1919, s. 3 (3), (4) ; 3 Statutes 418. See also Transfer of Powers 
as to Gas Undertakings Order, 1920 (S.R. & O,, 2920, No. 2125). 

(g) 8 Statutes 1278. But see the Gas Undertakings Bill at present before 
Parliament. 

(h) 8 Statutes 1254 — 1262. 

(i) S.R. & O., 1922, No, 187. 

(j) 20 Statutes 369 — 371. 

(A:) Ibid»t 401. 

(1) Weights and Measures Act, 1904, s. 5 ; 20 Statutes 409. 
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with respect to the verification and stamping of weights and measures, 
the obliteration of stamps, and generally for the guidance of local 
authorities (m). The Sale of Food (Weights and Measures) Act, 1926 (r), 
to prevent the giving of short weight in certain articles of food, by 
sect. 9 (1) gives the Board of Trade power to make regulations after 
consultation with the M. of A. & F. (o). The Board must also keep 
models of the apparatus for testing petroleum (p), and verifying 
apparatus for testing the flash point of oils and they also control the 
hall-marking of gold and silver goods. The head of the Standards 
Department is also head of the metrological branch of the National 
Physical Laboratory. 

Foreshore. — Under the Crown Lands Act, 1866 (g^), the Board of 
Trade were given all the powers and authorities, rights and privileges 
over the foreshore, which the Commissioners of Woods had over other 
Crown lands. For this purpose the teiin foreshore ” was defined as 
including “ the shore and bed of the sea and of every channel, creek, 
bay, estuary, and of every navigable river as far up the same as the tide 
flows.” The powers as to sale and lease are contained in the Crown 
Lands Acts, 1845, 1866 and 1927 (r). By sect. 12 of the P.H.A. Amend- 
ment Act, 1907 ( 5 ), there must be no interference by a local authority 
with the foreshore, in the exercise of a power given by that Act, without 
the consent in writing of the Board of Trade ; and by sect. 82 (4) of 
the same Act {t) no bye-laws affecting the foreshore below high-water 
mark may be made under the section by a local authority, without 
the consent of the Board. Under sect. 3 (3) of the Bridges Act, 1929 {u), 
before making an order as to the reconstruction of a bridge crossing 
tidal lands, the Minister of Transport must consult the Board of Trade, 
and under sect. 44 of the Town and Country Planning Act, 1932 (a), 
any works on the foreshore may only be carried out after consultation 
with the Board of Trade. |]301j 

General. — The Board of Trade has many functions that are not 
connected with local authorities, the chief of them being in regard to 
customs and excise companies and bankruptcy joroceedings, and 
statistics of trade generally. The Board also administers the law as 
to patents and designs, and a representative is a member of the council 
of the British Institute of Industrial Art, and also of the Board of 
Scientific and Industrial Research. 

The Board of Trade is the department which has the general super- 
vision of all matters relating to merchant shipping and seamen {h), 
and all consular officers and officers of customs abroad, and all local 
marine boards and superintendents must make and send to the Board 
any returns or reports required by them (c). The Board is also the 
authority for holding inquiries under the Boiler Explosions Acts of 1882 

(m) See S.R. & O.,190T,No. 698 ; 1926, Nos, 1348 and 1659; 1929, Nos. 183 and 
751., 

{n) S. 9 (1) ; 20 Statutes 422. 

:(o)' .S.R. & O., 1927, No. 528. . 

{p) Petroleum (Consolid Act, 1928, s. 20 ; 13 Statutes 1184. 

iq) Ss. 7, 8 ; 3 Statutes 311. 

(r) 3 Statutes 273, 309, 330. 

{s) 13 Statutes 914. 

(t) Ibid., 941. 

(zi) 9 Statutes 270. 

(a) 25 Statutes 512. 

(b) Merchant Shipping Act, 1894, s.'713 ; 18 Statutes 402. 

(c) Ibid., s. 714. 
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and 1890 (rf). By the P.H.A., 1904 (^), regulations made by the M. 
of H. as to the prevention of conveyance of infection by ships may 
only be made after consultation with the Board of Trade. By sect. 
94 (4) of the P.H. A. Amendment Act, 1907 (/), any pleasure boat 
licensed by or under regulations of the Board of Trade need not be 
licensed by the local authority. See under title Pleasuee Boats. 

The Board is the authority to superintend the taking of a census 
of production, and the exercise and performance of the powers and duties 
of a local authority are to be treated as the trade or business of that 
authority in the census of production taken by the Board (g). £803 J 


(d) 8 Statutes 500, 508. 

(e) S. 1 ; 13 Statutes 893. 

(/) 13 Statutes 947. 

(g) Census of Production Act, 1906, s. 7 ; 19 Statutes 690. 
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Introductory Note. — The Public Authorities and Bodies (Loans) 
Act, 1916, sect. 1 (a), provided that “ during the continuance of the 
present war and a period of six months thereafter,” the council of 
any county, municipal borough, or urban district might, with the con- 
sent of the Treasury and subject to Treasury regulations, borrow any 
sums which they have power to borrow by issuing bearer bonds or other 
securities to bearer. Although this provision was enacted to permit 
foreign borrowing in a war-time emergency and was made permanent by 
the Housing (Additional Powers) Act, 1919, sect. 8 (6), it is stated on 
p. 90 of the Interim Report of Lord Chelmsford’s Committee (c) that the 
powers of the Act of 1916 had in fact been used on one occasion only, 
viz. in 1920, and for practical purposes the Act was a dead letter. It 
has consequently been repealed, without re-enactment, by the L.G. A., 
1933. 1304] 

The success which attended the large-scale issue of local bonds for 
housing purposes (see title IIoasiNO Bonds) in 1920, and later years 
suggested the introduction of a somewhat similar form of security which 
could be employed for any authorised capital purpose, and in 1927 the 
Coventry Corpn. obtained power by a local Act to create and issue 
‘‘ Corpn. Bonds.” Similar powers have since been granted to a number 
of other corpus. Power to issue corpn. bonds is additional to, and not 
in substitution for, any other power to issue stock, mortgages, or other 
form of authorised security. [^05] 

Corpn. Bonds.— Corpn. bonds issued under a local Act rank equally 
with and have the same status as all other securities issued by the 
corpn., without any priority or preference arising out of the date 
of any statutory borrowing or the date of issue. They are secured 
on all the rates and revenues of the corpn., and may be issued 
in denominations of five pounds and multiples of five pounds, 
for periods of not less than five years. In fact, no actual bond 


(a) 10 Statutes 858. 

(5) 13 Statutes 9T0. This section repealed the v/ords during the continuance 
of the present war and a period of six months thereafter.’’ 

(c) Cmd. 4272. 
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is issued to the lender, but he is given a certificate issued by the 
chief financial officer specifying the denomination of the bond, the 
name of the registered holder, the date of issue, and the amount and 
period for which it is issued. Moneys raised by the issue of corpii. 
l)onds are available for any purpose for which the corpn. are authorised 
to borrow. To authorise an issue there must always be a margin of 
unexercised borrowing powers to cover the proceeds of the issue. £^06 J 

Mode of Issue . — While there is no reason wh};^ corpn. bonds should 
not be issued through the medium of an advertised prospectus in the 
same way as stock (see title Stock), or through brokers on the local 
stock exchange, probably the most convenient and economical method 
is to have them “ on tap ” at the treasurer’s office. Demand for bonds 
may then be stimulated as required by press advertisements. Investors 
are required to complete a form of application, on receipt of which, 
with the sum invested, the bond certificate is issued in exchange. 
Simplicity of administration is one of the features of corpn. bonds. 
They make a strong appeal to the small investor, since they may be 
issued for any sum being a multiple of five pounds. It is usual to allow 
to bankers and brokers, who are supplied with forms of application, 
a commission of 5s. per cent, on the nominal value of bonds applied 
for through their agency. £3073 

Price of Issue . — The price of and rate of interest payable on the bonds 
are determinable by the corpn. from time to time, and in practice two 
alternative methods are followed. Some corpus, issue bonds con- 
sistently at par, as in the case of mortgages (see title Mortgages), 
varying the rate of interest for new money from time to time as market 
conditions alter. Others make a practice of fixing a nominal rate of 
interest, and issue the bonds at a discount which varies with the period 
for which the bonds are issued. The schedule of issue prices may then 
be varied, as conditions alter, with a much finer adjustment than is 
possible by varying the actual rate of interest. Thus, on the first 
issue in 1927 of 4 per cent. Coventry Corpn. Bonds, the scheduled price 
of issue was £96 per cent, for a bond of five years’ currency, £92 106*. per 
cent, for a bond of 10 years’ currency, and £88 106. per cent, for a bond 
repayable in 20 years. As the bonds are repayable at par at maturity, 
the true yield to the investor can only be ascertained by taking into 
account the annual value of the discount, which sum accrues to the 
lender during the life of the bond. The yields of the typical bonds 
exemplified are as follows ^ ^ 


Period. 

Price of 
issue. 

Elat 
yield %. 

Tax @ 4/- 
in the £. 

1 

Net flat , ■ i 
yield. 

Annual 
value of 
discount. 

, Total net 
yield. 

Years 

£ ! 

£ s . d . 

s . 

d . 

£ s , d . 

s. d, \ 

£ s . d . 

5 

96 

4 3 4 

16 

8 

3 6 8 

15 

4 

4 2 0 

10 

92-1- 

4 6 6 

17 

4 

3 9 2 

13 

6 

4 2 8 

20 

SS-Jr 

4 10 5 

18 

1 

3 12 4 

8 

9 

4X1 


The premium accruing to the lender on repayment of the bond (by 
reason of the discount on issue) is not subject to income tax or sur-tax, 
and this immunity provides a definite attraction for this method of 
issue. Alterations in money market conditions are reflected by increasing 
or reducing the scheduled issue prices ; any such alteration applies only 
to bonds issued after the date of the alteration. £3083 
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Stamp Duty>—Coi'pn, bonds are deemed to be loan capital or funded 
debt witliin the meaning of sect. 8 of the Finance Act, 1899 ^ as 

amended by sect. 10 of the Finance Act, 1907 (^), and capital stamp duty, 
is payable at the rate of 2^. 6d. per cent, on the nominal amount of bonds 
issued, with a rebate of 2^. per cent, on the amount of bonds issued 
for the purpose of converting or consolidating existing debt. The 
duty is payable to the commissioners of Inland Revenue before the 
issue is made ; where bonds are issued continuously arrangements 
may be made to pay duty on a round sum in the first instance, and when 
bonds to the amount of that sum have been issued a further payment 
of duty, is made in advance.. 

Stamp duty on transfers, which is usually borne by the corpn., may 
be compounded for under sect. 115 of the Stamp Act, 1.891 ( /). p09 J 

Transfer and Transmission . — Transfer of a bond, in whole or iu 
part, is effected by deed in the form prescribed by the local Act or in a 
form substantially to the like effect ,* any part of a bond transferred 
must be for £5 or a multiple of £5. As a rule no fee is payable on transfer, 
and the stamp duty on deeds of transfer is usually paid by the corpn. 
In accordance with general custom, the register of transfers is closed 
for thirty days immediately before the date of interest payment in 
each year. Any person becoming entitled to a bond by reason of the 
death or bankruptcy of a holder may by producing evidence of title 
either be registered as holder of the bond or make a transfer of the 
bond. Where two or more persons are registered as holders of a bond 
they are deemed to be joint holders with right of survivorship between 
them. 

In some cases, the corpn. will, on the death of a bond-holder, redeem 
any bond from his personal representative at par (or in the case of bonds 
issued at a discount, at the scheduled price then current for new bonds 
repayable on the same date as the bond offered for redemption), subject 
to a deduction at the rate of 5s. per £100 on the nominal value of the 
bond. E^io] 

Records.— A register of bond-holders must be kept containing name, 
address and description of each holder, a statement of the denomination 
of the bonds held by him, the price at which and the periods for which 
they are issued, and the numbers and dates of the certificates issued. 
The date of registration and the date of ceasing to be registered must 
also be entered in the register. A register of transfers must also be 
kept. It is found most convenient in practice to secure the appoint- 
ment of the chief financial officer to keep this register. [311] 

Interest at the rate named in the bond certificate is paid 
half-yearly by means of crossed warrant sent by post to the holder at 
the address shown in the register, unless the holder requests that pay- 
ment be made direct to his banking account. Holders should be 
encouraged to give such authority, as by arrangement with the banks 
the head offices will accept one warrant for the sum total of the interest 
payments due to their customers ; this is mutually advantageous to 
corpn. and bond-holder, for there is consequently a reduction in the 
number of w^arrants issued, and the arrangement ensures that the 
interest is credited to the holder’s bank account at the appropriate 
date. Income tax is, of course, deductible from ail interest pay- 
ments, and the concession allowed in the case of local (housing) bonds, 


(d) 16 Statutes 711. 


(e) Ibid., 737. 


(/) Ibid., 653. 
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whereby income tax is not deductible from interest payments when the 
holding does not exeeed £100, does not apply to corpn. bonds. Where 
more persons than one are registered as joint holders of a bond any 
one of them may give an effectual receipt for interest, unless notice 
to the contrary has been given to the corpn. by any other of them. 

If any interest due remains unpaid for two months after demand 
in writing, the persons entitled thei'eto may apply to the High Court 
for the appointment of a receiver, and the court may if it thinks fit 
appoint a receiver on such terms as it thinks fit, with the necessary 
power to collect, recover and apply moneys and rates due to the corpn. 
[ 3123 ^ " 

RepafijmenU — Whether issued at j^ar or at a price lower than par, 
bonds are repa 3 mble at par on the dates specified in the bond certificates, 
unless they have previously been cancelled by purchase in the open 
market or by agreement with the bond-holder. Repayment will be 
made out of funds provided by other borrowings, or out of sinking fund 
moneys provided in accordance with the borrowing pov/er or loan 
sanction exercised by the issue of the bonds (see title Boerowung). 
Where a bond has been issued at a discount, the amount of the discount 
must be treated as a loan authorised by a statutory borrowing power 
and repayable out of the revenues of the corpn. on or before the date 
for repayment of the bond ; the amount of the discount is usually pro- 
vided by equal annual instalments over the life of the bond. 

As an alternative to repayment, bonds may be renewed by agree- 
ment with the holder, for such term and at such rate of interest as may 
be agreed. [3133 

Model Clause,— The clause which first authorised the issue of corpn. 
bonds is set out below (g) ; 

‘‘ (1) In addition to any other form of borrowing the corpn. may 
borrow any sums which they have power to borro^v under this Act 
or any other ilct or Order by the issue of bonds to be called ‘ corpn. 
bonds ’ (and in this Act referred to as ‘ bonds ’) in accordance with 
the provisions of this Act. 

(2) The provisions set out in the Sixth Schedule to this Act shall 
have effect with regard to bonds. 

(3) All bonds issued under this section shall rank equally wdthoiit 
any priority or preference by reason of any precedence in the date of 
any statutory borrowing power or in the date of issue of the bonds or 
on any other ground whatsoever and shall also rank equally with and 
have the same status as all other securities issued by the corpn. 

(4) Bonds shall be deemed to be loan capital or funded debt within 
the meaning of sect. 8 of the Finance Act, 1899, as amended by sect. 10 
of the Finance Act, 1907. 

(5) The provisions of sect. 115 of the Stamp Act, 1891 (which 
relates to the composition for stamp duty), shall with the necessary 
adaptations apply in the case of bonds as if those bonds were stock or 
funded debt wdthin the meaning of that section.’’ 


(g) Coventry Coi^pn. Act, 1927, s. 136 (17 & IS Geo. 5, c. xc.). A later example 
of tills type of Local Legislation is to be found in the Kingston-upon-Hull Corpora- 
tion Act, 1933, s. 51 and Second Schedule. 



' Bonds 149 

This clause was supplemented by the following provisions in the 
Schedule to the Act (gg) : 

“1. Bonds shall be secured on the rates and revenues of the corpn. 
and any moneys borrowed by means of bonds shall be principal moneys 
as defined by sect. 108 (security for principal moneys) of the Act of 
1900. 

2. Bonds shall be issued in such amounts in denominations of 
£5 and multiples of £5, and for such periods not being less than five 
years as the corpn. may determine. 

3. (a) Bonds may be issued at such price and at such rates of interest 
as the corpn. may from time to time determine. 

(b) The nominal amount of bonds issued shall not exceed in the 
aggregate according to the price of issue such amounts as will together 
produce the actual amount of money for the time being authorised to be 
borrowed by the corpn. 

(c) Where a bond has been issued at a price lower than par so much 
of the issue as represents the difference between the price of the bond 
as issued and its nominal value shall be treated as a loan authorised 
by a statutory borrowing power and repayable out of the revenues 
of the corpn. on or before the date for repayment specified in the 
certificate issued in respect of the bond. 

4. Bonds shall be repayable at par (unless the same shall have been 
previously cancelled by purchase in the open market or by agreement 
with the bondholder) at the Council House, Coventry, on the dates 
specified in the certificates issued in respect of the bonds and no interest 
shall be payable thereon in respect of any period after the date upon 
which the bond is repayable. 

5. (1) The treasurer shall keep a register of all persons who are 
holders for the time being of bonds. 

(2) The register shall contain the following particulars : 

(a) The name, address and description of each holder, a statement 

of the denomination of the bonds held by him, the price 
at which and the periods for which they are issued, and the 
numbers and dates of the certificates issued to him as 
hereinafter provided. 

(b) The date of registration of each holder and the date on which 

he ceased to be so registered. 

(3) The register shall be primd facie evidence of any matter entered 
therein in accordance with the provisions of this Act and of the title 
of the persons entered therein as holders of bonds. 

6. (1) The corpn. shall issue to each holder of a bond a certificate in 
respect thereof duly numbered and dated and specifying the denomi- 
nation of the bond and the period for which it is issued. 

(2) If a certificate is worn out or damaged the corpn. on the production 
thereof may cancel it and issue a new certificate in lieu thereof. 

(3) If a certificate is lost or destroyed the corpn. on proof thereof 
to their satisfaction and if they so require on receiving an indemnity 
against any claims in respect thereof may give a new certificate in lieu 
of the certificate lost or destroyed. 

(4) An entry of the issue of a substituted certificate shall be made 
in the register. 


(gg) Coventry Corpn. Act, 1927 (17 & 18 Geo. 5, c, xc,), Sixth Schedule. 
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(5) A certificate shall be in the following form or in a form sub- 
stantially to the like elf ect : 

No 


City of Coyentey 
Coventry Corporation Bonds 

........ per centum Coventry Corpn.Bond repayable at par.............. 

19............ at the Council House, Coventry. 

This is to certify that of 

is the registered holder of a Corpn. bond for 

pounds ) issued by the Mayor, Aldermen and Citizens 

of the City of Coventry under the Coventry Corpn. Act, 1927, at 


Signed 


City Treasurer 


Date 


7. The certificate shall be primd facie evidence of the title of the 
person therein named, his executors, administrators or assigns to the 
bond therein sjiecified, but the want of a certificate if accounted for to 
the satisfaction of the Corpn. shall not prevent the holder of the bond 
from disposing of and transferring the bond. 

8. (1) The transfer of a Corpn. bond shall be by deed in the following 
form or in a form substantially to the like effect : 

Form OF Deed OF Teansfee 
Coventry Corporation Bonds 


in consideration of the sum of 

paid by 

(hereinafter called ‘ the Transferee ’) do hereby assign and transfer 
to the said Transferee : 

To hold unto the Transferee, his Executors, Administrators and 
Assigns subject to the several conditions on which I held the same 
immediately before the execution hereof ; and I, the said Transferee, 

do hereby agree to accept and take the said...... 

subject to the conditions aforesaid. 

As witness our hands and seals this................. ..day of 

in the year of Our Lord one thousand nine hundred and 

(2) A bond maybe transferred in whole or in part so, however, that 
any part transferred shall not be for an amount other than an amount 
for wdiich a bond may be issued by the corpn. 

(8) The deed of transfer shall be delivered to and retained by the 
corpn. and the corpn. shall enter a note thereof in a book to be called the 
" Register of Transfers of Coventry Corpn. Bonds ’ and shall endorse 
on the deed of transfer a notice of that entry. 

(4) The corpn. shall upon receipt of the deed of transfer, duly executed 
and properly stamped, together with the certificate issued in respect 
of the bond, enter the name of the transferee in the register and shall 
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issue a new certificate or certificates to the transferee or to the transferor 
and transferee as the case limy require. 

(5) Until the deed of transfer and the certificate have been delivered 
to the corpn. as aforesaid the corpn. shall not be affected by the transfer 
and the transferee shall not be entitled to receive any payment of 
interest on the bond. 

(6) The corpn. before registering a transfer of a bond may if they 
think fit require evidence by statutory declaration or otherwise of the 
title of any person claiming to make the transfer. 

9. The corpn. may close the register for a period not exceeding thirty 
days immediately before the thirty-first day of March and the thirtieth 
day of September in any year respectively and notwithstanding the 
receipt by the corpn. during those periods of any deed of transfer the 
half-yearly payment of interest next falling due may be made to 
the persons registered as holders of bonds on the date of the closing 
of the register. 

10. (1) Any person becoming entitled to a bond by reason of the 
death or bankruptcy of a holder or by any lawful means other than a 
transfer may by the production of such evidence of title as the corpn. 
may require either be registered as holder of the bond or instead of 
being himself registered may make such transfer of the bond as the holder 
could have made and the corpn. shall issue a certificate accordingly. 

(2) Until such evidence as aforesaid has been furnished to the 
corpn. the corpn. shall not be affected by the transmission of the bond 
and no person claiming by virtue thereof shall be entitled to receive 
any payment of interest thereon. 

(3) Where two or more persons are registered as holders of a bond 
they shall be deemed to be joint holders with right of survivorship 
between them. 

11. (1) Unless the holder of a bond otherwise requests the corpn. 
may pay the interest thereon by posting a warrant to the holder at his 
address as shown in the register. 

(2) The posting by the corpn, of a letter containing an interest warrant 
addressed to a holder as aforesaid shall as respects the liability of the 
corpn. be equivalent to the delivery of the warrant to the holder himself. 

12. The corpn. shall not be required to pay any executors or 
administrators any interest on bonds held by their testator or intestate 
until the probate of the will or the letters of administration has or have 
been left with the corpn. for registration. 

13. The corpn. before paying any interest on any bonds may if they 
think fit require evidence by statutory declaration or otherwise of the 
title of any person claiming a right to receive the interest. 

14. Where more persons than one are registered as joint holders 
of a bond any one of them may give an effectual receipt for any interest 
thereon unless notice to the contrary has been given to the corpn. by 
any .other of them. 

15. No notice of any trust shall be entered in the register or in any 
other book kept by the corpn. or be receivable by the corpn. 

16. (1) If at any time any interest due on any bonds remains 
unpaid for two months after demand in writing the persons entitled 
thereto may apply to the High Court for the appointment of a receiver 
and the Court may if it thinks fit appoint a receiver on such terms as it 
thinks fit. 

(2) The receiver shall have the like power of collecting, receiving, 
recovering, and applying moneys and of assessing, making, and recovering 
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all rates for the purpose of obtaining the same as the corpn. or any other 
officer thereof would or might have and such powers and duties as the 
court thinks fit and shall apply all moneys so collected and received 
after paying all such costs as the court may direct for the purposes of 
this Act.’’ [8153 

London.^ — Local authorities have power under sect. 5 of the Local 
Loans Act, 1875 {]%), to issue debentures {ix. bonds) subject to the 
terms of the Act, and these debentures may either be payable to bearer 
or transferable by deed. The Act is complex and, in some respects, 
obscure, and this consideration as well as the provision as regards 
priorities (sect. 8) have operated against a general use being made of 
the Act. The priority given to certain loans has been repealed by the 
L.G.A., 1933, but this repeal does not apply to London. The L.C.C. 
have not raised money under the Act of 1875, although the Corporation 
of the City of London have done so. 

The L.C.C. have also power to issue bearer bonds under the Public 
Authorities and Bodies (Loans) Act, 1916 (see ante, p. 145), and as the 
repeal of that Act by the L.G,A., 1933, does not apply to London, 
in London the power still stands. It was exercised by the L.C.C. 
in 1920, when £8-| millions of 5| per cent, bonds (convertible into 
stock) were issued which were redeemable in 1930, and to the extent 
to which they were not converted the bonds were paid off in that 
year. Under the L.C.C. (Money) Act, 1920 (M), the council obtained 
power to register any bearer bonds or other securities issued under the 
Acts of 1916 and 1919 above mentioned. 

The L.C.C, has no power under its local Acts to issue bonds, but it 
should be mentioned that in connection with the stocks issued by the 
L.C.C. under its local Acts, the council can issue stock certificates to 
bearer — which are virtually bonds to bearer— but this is only a form in 
which the stock may from time to time stand and does not constitute 
an authority to make an issue of bonds per se. 

The City of London Corpn. have from time to time obtained powers 
under local Acts to issue bonds, and the following bonds are out- 
standing at the present time : 

8| per cent. Bonds {1919~7B). — Authorised by the Corpn. of London 
(Bridges) Act, 1911 (i), and secured on the revenues of the Bridge 
House Estates, with collateral security of the other estates and 
revenues of the corpn. subject to existing charges, £1,000,000 
issued in February, 1914, at 95. Redeemable at par by annual 
dmwings. £870, 800 outstanding at March 1, 1934. 

35- per cent. Bonds (Aldgaie Tithes) 1913-68. — ^Authorised by City 
of London (Tithes and Rates) Act, 1910 (?'^), and secured on tithe 
rates leviable in the Parish of St. Botolph Without, Aldgate. 
£133,000 issued at par in 1910 and redeemable by annual drawings. 
£107,900 outstanding at November 1, 1933. 

Short Term Bonds, for 1 year, ai’e issued for various public works and 
improvements. £681,400 at If^^ per cent, were outstanding at 
July 1, 1933, redeemable at par on July 1, 1934. 


{h) 12 Statutes 242. 

(M) S.J8J{10 & 11 Geo. 5, c. cxlvii.). 
(0 1 & 2 Geo. 5, e. exx. 

Edw. 7 & 1 Geo. 5, c. xxx. 
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Local bonds ( j) for housing have been issued by the L.C.C. under the 
terms of the Housing Act, 1925 (sect. 87) (Zc), and the regulations made by 
the M. of H. thereunder. Housing bonds cannot be issued as bearer 
bonds, but only in registered form. They can onty be issued to provide 
funds for housing purposes. They are a trustee security by virtue of 
sect. 1 (1) (p) ( 1 ) of the Trustee Act, 1925. 

The L.C.C. has made extensive use of the power to issue local bonds 
for housing, and the bonds issued by the council are dealt in on the 
London Stock Exchange and are officially quoted. The amount of 
these bonds outstanding at March 81, 1984, was : 

0 per cent. ~ ' ----- -■ £1,880,885 

-■ ■ - - - - ■ - £8,955,050.' 

- , - - - - ~ ■ £505,755 

- ■ - • - - ■ £276,070 ■ 

£6,067,760 


( j ) For full treatment of these bonds, see title Housing Bonds. 

( k ) 13 Statutes 1050. 

(0 20 Statutes 97. 
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BONDS, HOUSING 

See Housing Bonds. 


BOOKS, ACCOUNTS, AWARDS, ETC., 
CUSTODY AND INSPECTION OF 

See Records and Documents. 


BORIC ACID IN FOOD 

See Preservatives. 
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: CHARTERS' OP Incorporation .'Common Law Corporations; 
County Borough; Municipal Corporations. 


BOROUGH ACCOUNTANT 


( 154 ) 


BOROUGH ACCOUNTS 


PAGE PAGE 

General - - - 154 ' Primary Records and Accounts 158 

Power OF Minister of Health Expenditure and Cost Accounts 159, 

' TO Prescribe Accounts - 156 Loan and Capital Accounts - 159 

The : Accounts (Boroughs and Date of Closing Accounts ~ 160 

Metropolitan Boroughs) Publication of Accounts ~ 160 

Regulations, 19S0 - - 157 (1) Abstract of Accounts - - 160 

Personal Accounts - - - 157 (2) Epitome of Accounts - ™ 161 

Impersonal Accounts - - 157 Financial Returns - - - 161 

Final Accounts - - - 158 London » - - - 163 

Balance Sheet _ _ _ 158 


See also titles : 

Accounts of Local Authorities; 

Audit ; , 

Auditors ; 

Borrowing; 

Costing ; 

Finance; 

General. — The statutory regulation and consequent organisation of 
the accounts of a municipal borough depend iiltimatel}^ upon the power 
to levy a general rate, and in a broad sense the borough accounts may 
be said to be the accounts of the general rate fund. 

Within the ambit of the general rate fund account, transactions 
may be classified according to the different services administered and 
certain accounts may be kept quite separate (see post, p. 155), in 
particular the accounts of trading undertakings. Even these latter 
accounts are associated with the rate fund for such purposes as the 
transfer of surplus profits or the provision of deficiencies. 

Formerly a municipal borough levied two rates, the borough rate 
and the general district rate, and the accounts, hoivever subdivided, 
had to be organised in such a way as to provide a rigid separation of the 
borough fund from the general district fund. These two funds wvere 
amalgamated by sect. 10 (1) of the R. & V.A., 1925 (a), as from the 
date w^hen the first new valuation list under that Act came into force 
(Le, either April 1, 1928, or April 1, 1929) into a general rate fund. 

The borough council, acting as the rating authority, is also required 
to keep certain accounts (including a generaT rate fund account), but 
these are dealt with in the title Rate Accounts. 

Sect. 185 of the L.G.A., 19BS (aa), provides that all receipts of a 
borough council, including rents and profits of all corporate land, shall 
be carried to the general rate fund and all liabilities be discharged there- 
out. Under sect. 187 (1), all payments to and out of the general rate 
fund shall be made to and by the treasurer. Payments out of this fund 
must be made in pursuance of an order of the council signed by tliree 
members and countersigned by the towm clerk. 

(a) 14 Statutes 631. 

(aa) See 26 Statutes 407. 


Finance Department ; 

Rate Accounts, and financial titles 
passim, a complete list of which 
will be found at the head of title 
Finance. 
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Tlie exceptions to this general rule are payments made : 

(a) 111 pursuance of the specific requirement of any enactment. 

(b) In pursuance of an oi’der of a competent court or of a justice 

of the peace acting in discharge of his judicial functions. 

(c) In respect of any remuneration of : 

(i.) .the mayor ; ■ ' ■ 

(ii.) the recorder in his capacity either of recorder or of 
judge of the borough civil court ; 

(iii.) the stipendiary magistrate ; 

(iv.) the clerk of the peace, when paid by salary ; 

(v.) the clerk of the borough justices ; 

(vi.) any other officer or person whose remuneration is 
payable by the council. 

(d) In respect of the remuneration and allowances certified by 

the Treasury to be payable to them in relation to an election 
petition. 

(e) In respect of the remuneration certified by the recorder to 

be due to an assistant recorder, assistant clerk of the peace, 
or additional crier (sect. 187 (2)){b). 

As stated, the transactions to be entered in the account of the 
general rate fund may, and should, be classified according to the 
different services administered, and the following services are usually 
included under this heading : 

Salaries and Establishment Expenses, 

Municipal Elections. 

Quarter Sessions, Assizes and Coroners’ Inquisitions. 

Police, Fire Brigade and Probation of Offenders. 

Town Hall and Municipal Offices. 

Parks and Becreation Grounds. 

Markets. 

Refuse Collection, etc., Sewerage and Sewage Treatment. 

Highways and Streets and Public Lighting. 

Maternity and Child Welfare, Sanatoria, Disiiensaries, etc. 

In other cases separate accounts are required to be kept by statute 
or order, e.g. Housing, Public Assistance, Education and Public Baths 
and Libraries, whilst in some cases it is the custom to keep separate 
accounts for services ordinarily included under the general rate fund, 
e.g. Police, Probation of Offenders, Sewage Farms and Markets. In all 
these cases, however, the separate accounts remain subsidiary to the 
general rate fund and any deficiencies will be chargeable thereto. 
This applies equally to the toding undertakings of an authorit}^, e.g. 
Transport, Gas, Electricity and Water, the surplus or deficiency upon 
which aGCounts may be transferred in whole or in part to the general 
rate fund. Exceptions to the general rule are found in the Trust and 
Charity Funds often administered by municipalities. [8193 

A differentiation must also be observed between county boroughs 
and non-county boroughs. The wider range of duties allocated by the 
legislature to the former results in a corresponding increase in the num- 
ber of funds and accounts administered by them. For example county 
boroughs operate the following services, which in the case of a non- 
county borough would usually be administered by the county council : 
public assistance, lunacy and mental deficiency institutions, tiiber- 


(b) 26 Statutes 408. 
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culosis and venereal diseases treatment, motor taxation and main roads 
in their areas., [320] ... ' 

Metropolitan borough accounts are similar in^ many respects to 
those of provincial boroughs, the differences being due to special 
enactments which are applicable to London in many cases. ^ The L.C.C, 
is the authority in London for main drainage, education and fire 
brigade, whilst in connection with housing the clearance of large 
insanitary areas is also undertaken by the county council. Another 
important distinction is that borrowing by the metropolitan boroughs 
requires the sanction of the L.C.C., which latter advances the money 
also in the majority of cases. £3213 

Power o! Minister oi Health to Prescribe Accounts.— Sect. 235 of the 
L.G.A., 1938 (bh), confers on the Minister of Health wide powers with 
regard to the form in which local authorities’ accounts are to be made 
up. It is therein provided, inter alia, that the Minister may make regu- 
lations generally with i^espect to the pi'eparation and audit of accounts 
which are subject to audit by a district auditor, including : 

(1) The financial transactions which are to be recorded in the 

accounts. 

(2) The mode of keeping the accounts of the authority and of their 

officers, and the form of those accounts. 

(3) The mode in which, if it is so prescribed, the accounts are to 

be certified by the authority or any officer of the authority. 

(4) The publication of information with respect to the audited 

accounts. 

(5) The making of an abstract of the accounts as audited. 

It will be observed that this power does not extend to accounts 
not subject to district audit, but some borough councils have by local 
act or provisional order or by resolution under the powers conferred 
by the Municipal Corpus. (Audit) Act, 1933, or sect. 239 of the 
L.G.A., 1933 (which replaced the Municipal Corpns. (Audit) x\ct) (c), 
adopted the district audit for all accounts, in which case sect, 235 will 
apply to all accounts. The accounts of metropolitan boroughs are 
subject to district audit. 

Similar powers to the above were available formerly to the Minister 
under the District Auditors Act, 1879 (ec), the whole of which is repealed 
by the L.G.A., 1933. The following are the more important orders 
dealing with accounts made under sect. 5 of the 1879 Act, still remaining 
in force : 

(1) Housing Accounts Order {Local Authorities], 1920 (d). — ^This order 

sets out a list of prescribed ledger accounts to be opened and 
the method of treating the various transactions in the accounts. 
The forms of the various books to be used are also prescribed, 
and the memorandum accompanying the order contains 
explaiiatory matter regarding special points in connection 
with Housing (Assisted Scheme) Accounts. 

(2) Financial Statements Order, 1921 (e). — A new form of iinancial 

statement was prescribed hereunder, to be used for the purpose 
of arriving at the amount of stamp duty payable at audit. 

(3) Accounts {Payme^it into Bank) Order, 1922 (/). — ^Every officer 

paying money into the bank on behalf of the local authority 


(bh) 26 Statutes 432. 

(cc) 10 Statutes 571 ei seq, 

{e) S.R. & O., 1921, No. 1903* 


(c) Ibid., 290, 434, 

(d) S.R. & O., 1920, No. 487. 

( /) S.R. & O., 1922, No. 1404. 
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is required by this order to keep a duplicate of the paying-in 
slip. In addition some note must be made on the slip and 
counterfoil in respect of each cheque, in order to identify 
the latter with the debt in discharge of which it was received. 

(4) The Rate Accounts {R,D,C,) Order^ 1926, awd The Rate Accounts 
(Borough and U,D,C.) Order, 1926 (ff), (See title Rate Accounts.) 

(5) The Local Authorities (Audit) Order, 1928 (g). (See title Audit.) 

(6) The Accounts (Boroughs and Metropolitan Boroughs) Regula- 

tions, 1980 (g), which are dealt with immediately below. 
[^22] ' 

The Accounts (Boroughs and Metropolitan Boroughs) Regulations, 
1930 (/^).— These regulations were made in January, 1980, and came 
into force on April 1, 1980. They apply to all accounts of Metro- 
politan boroughs and to those accounts of provincial boroughs which 
are subject to district audit. In the case of a county borough, the 
regulations are applicable also to the public assistance accounts dealing 
with the poor law functions transferred under the L.G.A., 1929 (^), 
so far as they continue to be administered under the provisions of 
the Poor Law Act, 1930 (j) (formerly the Poor Law Act, 1927). 
Where the power of giving assistance under alternative enactments is 
exercised by the council, the regulations will not apply unless all the 
borough accounts are subject to district audit. Although not directly 
applicable to boroughs whose accounts are not subject to the Govern- 
ment audit, the majorit}^ of such boroughs have adopted the principles 
laid down in the regulations in whole or in part. 

The chief financial officer is made responsible for the punctual 
keeping of a balancing system of double entry ledger accounts, which 
must include personal accounts, impersonal accounts, final accounts and 
balance sheet. 

Personal Accounts, — The prescribed personal accounts include a 
cash book for recording the council’s bank transactions, ix, sums 
received on behalf of the council by their bankers, and payments ordered 
to be made thereout. When the account is balanced, a reconciliation 
statement as between pass book and cash book is to be prepared. 

An account must be kept in respect of each officer who collects, 
receives or disburses money or stores and materials on behalf of the 
council, and personal accounts must also be opened in respect of debtors 
during the year. 

It is provided, however, that where primary records can conveniently 
be classified, totals only may be posted in the personal accounts, which 
thus become total or control ” accounts, and must agree in total with 
the details contained in the primary records. |]8283 

Impersonal Accounts, — ^Accounts of income and expenditure here- 
under are to be set up for each heading of account as appearing in the 
annual epitome of accounts, or other return required to be furnished 
to the Minister, with such further classification as may be deemed 
desirable by the council. In all cases, however, the income and ex- 
penditure in connection with the following must be shown separately : 


{//) S.R. & O., 1026, Nos. im and 1178. 

(g) S.R. &, O., 1928, No. 177. 

(h) S.R. & O., 1930, No. 30. 

(i) 10 Statutes 883 et seq, 

(j) 12 Statutes 968 scgf. 
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(a) Each iiead of account, 

(b) Each area of charge. 

(c) Each institution. 

(d) Each work chargeable to loan or capital account. 

(e) Each work or service the cost of which is chargeable to other 

persons. 

must include all items of income and expenditure 
which fall due within or at the close of the year. 

Final Accomis . — Final accounts are necessary in respect of revenue 
and capital, and in the former case must bring out a balance between 
the income and expenditure of : 

(a) The general rate fund. 

(b) Each undertaking or seivice where a separate account is by law 

required or is needed for the purpose of the council. 

(c) Each part of the borough for which a separate account is needed, 

(d) Each reserve, pension or other fund of which continuous account 

has to be kept. 

Income and expenditure are to be shown gross, except where a 
‘‘ contra ” entry is necessary to correct an overstatement. In the case 
of trading undertakings, the final account may be divided into a revenue 
and net revenue account. 

The capital section must contain the following accounts : 

(a) Capital Asset Accounts, containing a correct record of each 

work or property treated as a capital asset. 

(b) A Capital Provisions Account, showing the provision made 

other than by loan towards the cost of capital assets, e.g, 
sinking funds, revenue contributions, and in some cases 
loans redeemed. 

(c) A Deferred Charge Accomrt in respect of loan expenditure 

other than that included in a capital asset account showing 
the extent to which it remains to be provided out of revenue. 

(d) A Capital Receipts Account, showing receipts of a capital 

nature other than loan receipts. 

(e) An account of each fund provided for the purpose of loan 

repayment. 

Where capital assets are not realisable, the capital provision in 
respect thereof is to be shown separately, and w'here any capital asset 
passes out of the council’s possession or ceases to be serviceable, an 
amount equal to the cost is to be written off the capital asset account, 
and the capital provisions account reduced by the appropriate amount 
included therein in respect of the asset. Any loan outstanding in 
connection with such an asset is to be treated as a deferred charge 
until redeemed. Records must be kept showing the operation of this 
provision in order to ensure its due observance. []3253 

Balance Sheet — Balance sheets xuust be prepared showing the assets 
and liabilities, and the financial position of each of the funds or revenues 
of the council at the close of the year. Wliere there is more than one 
balance sheet, an aggregate balance sheet must be entered in the 
ledger, and in all cases the capital and revenue sections must be balanced 
separately. Liabilities and fund surpluses on the one side, and assets 
and fund deficiencies or deferred charges on the other, must be clearly 
distinguished. [3263 

Primary Records and Accounts. regulations prescribe in some 
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' detail tiie primary records necessary to provide the material for posting 
the ledger. Collecting and disbursing officers are each to keep detailed 
records of the moneys passing through their hands, and accounts must 
be kept for debtors in respect of credit income, together with a separate 
account of each source of income. All sums due to the council must be 
recorded in the credit income accounts, which must show a detailed 
record of how the items are dealt with, and interlock with the collecting 
officer’s accounts and appropriate debtors’ accounts. [327^ 

Ewpenditiire and Cost Accounts, — ^The primary records must provide 
such information as is necessary properly to classify the councirs 
expenditure in the ledger and to charge debtors with the correct cost 
of recoverable works. For this purpose time-sheets and wages-sheets 
or books must be used in respect of worlcmen’s wages and a summary 
wages classification prepared to show the charge in respect of each work 
or service. This classification is to bring out a total agreeing Avith the 
gross wage charge during the period. 

With regard to subsidiary services such as the daily services of horses, 
rollers, Amhicles, etc., such records must be kept as will enable the cost 
to be properly charged or apportioned. 

The regulations provide for detailed stores accounts showing 
quantities received into store, issued from store, returned to store, and 
remaining in store. The detailed stores accounts are to be controlled 
by a total account showing stores transactions as above in total, the two 
sets of accounts being maintained in agreement. A stocktaking return 
must be used showing side by side book quantities and actual quantities 
of stores, the two being brought into agreement by such adjustments as 
apiDear to accord with the facts after the cause of the difference has been 
properly investigated. £3283 

Loan and Capital Accounts. — The following records must be kept 
under this heading : 

(1) A tabular and summarised account of each group of stock- 

holders, mortgagees, annuitants and other lenders to whom 
debts of the same order are owing. 

(2) A statemejit as to borrowings, showing : 

(a) the date, authority, purpose, period and amount of 

each borroAving poAver ; 

(b) the amount borrowed in each year in respect of each 

borrowing power ; 

(c) the amount repaid during the year and the amount 

outstanding ; and the sinking fund (if any) held at tlie 

end of the year. 

(3) A statement showing in respect of each capital asset or deferred 

charge the exact correspondence of the balance connected 
thereAAdth at the end of each year. 

(4) A record of each sinking or redemption fund for the discharge 

of loan debt showing year by year in parallel columns : 

(a) the total amount of debt repaid out of the fund to the 

end of the year ; 

(b) the amount remaining in the fund invested or 

uninvested, 

together with any other information necessary for the com- 
pilation of any return required to be made to the Minister. 

Where accounts of a borough comicil are subject in part only to 
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audit by the district auditor, the part subject to such audit must be 
kept in a separate set or sets of books. Any accounts and records 
relating to transactions which concern that part in common with the 
part not subject to district audit, must also be submitted to the district 
.auditor., , 

The first schedule to the regulations explains that the final ledger 
accounts should be presented for audit permanently bound in a volume, 
of which each folio or page should bear a consecutive number. 

The second schedule deals with the accounting treatment of “ general 
loans,” ix* loans raised by mortgage or bonds available in law for all 
or any statutory borrowing powers, or such borrowing powers under a 
particular enactment. A separate cash account must be kept recording 
receipt, application and repa^mient of such loans, and any borrowing 
power exercised is to be treated as an advance therefrom to the appro- 
priate fund, A register of all such advances must be kept. Interest 
on general loans must be apportioned between the various borrowing 
accounts on the basis of advances outstanding at the beginning or end 
of the year, allowance being made for part periods. Sinking fund 
accumulations must be shown as balances unapplied on the various fund 
balance sheets, unless repaid to the general loans account, when they 
become available for loan redemption or new capital purposes, and are 
treated as having been repaid by the original borrowing fund. £3293 

Date of Closing Accounts. — Under sects. 223 and 240 of the L.G.A., 
1933 {k), all accounts of a borough council must now be made up yearly 
to March 31 in each year, or such other date as the Minister of Health 
directs, or the council, with the consent of the Minister, may determine. 
Sect. 26 of the Municipal Corpus. Act, 1882, which required accounts 
to be made up half-yearly is repealed by the L.G.A., 1933. £3303 

Publication of Accounts. (1) Abstract of Accounts.— Sect. 240 (c) 
of the L.G.A., 1933 (/c), provides that after the audit of the accounts for 
each financial year the treasurer of the borough shall print an abstract 
of such of the accounts for that year as are not subject to district audit. 
Sect. 235 empowers the Minister of Health to make regulations as to 
the making of an abstract of accounts as audited in cases where the 
district audit applies. Apart from publication, the accounts of the 
council and of their treasurer must be open to the inspection of any 
member of the council, who may make a copy of them or extract 
therefrom (sect. 283 (3)) (Z). 

Most borough councils have availed themselves to the fullest extent 
of their powers to publish an abstract of their accounts, and many 
of the abstracts now published present a comprehensive summary of 
the whole of the counciFs financial transactions for the period covered. 
It may be observed that such a publication provides a convenient means 
of conveying to the ratepayers information concerning the counciFs 
financial position and activities, since any local government elector of 
the borough is entitled to inspect the same without pajunent, and copies 
are required to be delivered to any such elector on payment of a 
reasonable sum for each copy (sect, 283 (4)) (Z). 

It is customary, therefore, to find very full and complete expositions 
of accounts and statistics in these publications, which normally contain 
the following sections ; 


(k) 26 Statutes 427, 435. 
(0 Ibid., 455. 
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, (a) Introductory prefaee by the chief fliiancial' officer pointing out 
the main features of the accounts, and directing attention to 
any important developments. 

(b) Kevenue accounts, capital accounts and balance sheets for the 

various funds of the council, including the general rate fund. 

A net revenue account and net revenue appropriation account 
is usually included in the trading undertaking accounts. 

(c) Accounts in respect of special funds, e.g. rating authority 

accounts, trusts and charities. 

(d) Loan tables showing details of borrowing powers, sanctions 

exercised, repayments and loans outstanding. 

(e) Other statistics, such as area, rateable value, population, charges 

for commodities, comparative statements, and an index. 

Opportunity is often taken to extend the scope of the publication 
to provide useful statistics regarding the authority. Diagrams showing 
pictorially the grov/th of loan debt, the proportions of the authority’s 
net expenditure borne by rates and taxes respectively, and the rateable 
capacity of the area, which are often included, are instances in point. 
No regulations have been made prescribing the form which an abstract 
is to take, and it will thus be found that no two books are quite similar 
in design or in the setting out of the information contained. This 
makes it difficult to compare the transactions of one authority with 
those of another. [331] 

(2) Epitome of Accounts. — In view of the complexity and extent 
of the accounts of the more impoi'tant boroughs, there has evolved a 
practice in recent years for sueh authorities to issue a small booklet, 
called an Epitome of Accounts, which shows the finances and statistics 
of the authority in condensed form. These publications should not be 
confused with the Epitome of Accounts rendered annually to the Minister 
of Health. These booklets contain only the “ key ” figures of the 
accounts, and are published with the object of providing the layman, 
who might otherwise be confused by the more complex Abstract of 
Accounts, with information concerning the authority in ‘‘tabloid” 
form. Such an epitome would usually consist of the following ; 

(1) Statistics showing area, population, rateable values, rates levied, 

loan debt, etc., with comparative figures for previous years. 

(2) A summary of the total income and expenditure of the council, 

also with comiDarative figures, 

(8) Tables showing the cost in terms of rate poundage, of the various 
rate services, showing the amount borne by rates and by taxes. 

(4) A summary of the income and expenditure of the ti’ading under- 

takings and the disposal of surpluses and deficiencies. 

(5) Details of loan debt outstanding and redeemed, and capital 

expenditure divided between productive and non-productive 
purposes. 

(6) An aggregate balance sheet. 

In some cases a short report or preface is included directing attention 
to the more important particulars, and pointing out conclusions which 
may be drawn therefrom. It is often referenced to the relative parts 
of the Abstract of Accounts where more detailed information is avail- 
able. Brevity is the essence of these publications, however, and they 
are usually limited to twenty or twenty-four pages. £382] 

Financiai Returns. — The duty of making a return of income and 
expenditure yeaiiy to March 31 to the M. of il, is laid on every local 
L.G.L. II. — 11 
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authority by sect. 244 of the L.G.A,, 1936 (m). Any person in default is 
liable on summaiy conviction to a fine not exceeding £20, and not- 
withstanding the recovery of any such fine, the making of the return 
may be enforced, at the instance of the Minister, by mandamus. 
Similar provisions contained in the Municipal Corpus. Act, 1882, and 
the Local Taxation Returns Acts, 1860 and 1877, were repealed by the 
above Act; 

This return is known as the Epitome of Accounts, and must be 
compiled from the accounts for the year ended March 31 on forms sup- 
plied by the M. of H., detailed instructions as to the method of com- 
pilation also being supplied. A return need not, unless the Minister 
requires, be made of income and expenditure included in accounts sub- 
ject to district audit, if a copy of the financial statement relating to 
those accounts is sent to the Minister, and the financial statement is to 
be deemed the return (sect. 244 (5)). The return contains the following : 

(1) Table A.~Geneml Statistics, showing population, rateable value, 

rates levied, produce of Id. rate, etc. 

(2) Table B. — Provides for the income and expenditure on the main 

services of the general rate fund, including elementary and 
higher education, police, housing, highways, etc. Expenditure 
is divided between loan charges, revenue contributions to 
capital expenditure, and general expenditure and income as 
between amounts received from the county council, Govern- 
ment grants and other income. The net expenditure on in- 
come is extended and the equivalent rate in the £ shown. 

(3) Table C. — Shows income and expenditure on each trading fund, 

including details as to the disposal of any balance at the end 
of the year, a.g. carried forward, transfers to or from rates, etc. 

(4) Table D. — ^Deals with special funds, including sinking and 

redemption funds, trust and charity funds and reserve funds, 

(5) Table E, Aggregate Rate Fund Account. — Includes the net ex- 

penditure from Table B, transfers to and from rates shown in 
Table C and other income and expenditure of the council 
during the year, together with the equivalent rate poundages. 

(6) Table F . — Provides for a summary to be given of the loan and 

capital transactions during the year. 

(7) Table G. — Refers to the Government grants received during the 

year analjrsed under the services for which received. 

The Epitome of Accounts shows in summarised form the whole of 
the council’s financial activities during the year under review, and the 
M. of H. Annual Report contains the figures for the whole country as 
abstracted from these returns. Many authorities publish the epitome 
as part of their abstracts of accounts, and the headings utilised therein 
are occasionally used as the basis of the headings in the accounts 
and abstract, thus facilitating the preparation of the return, whilst its 
standardised form assists in the comparison of costs and statistics 
relating to services in different towns. |]S833 

Sect, 199 of the L.G.A., 1933 (n), provides for a return of sinking or 
redemption funds, or other provision for the repayment of moneys 
borrowed by the council of a county, borough, district or parish being 
made to the Minister of Health on request. This provision follows 
the course adopted in recent local Acts authorising the borrowing of 
money, of making the duty of transmitting a return depend on the 


(m) 26 Statutes 437. 


(n) Ibid., 415. 



Borough Accounts 


163 


receipt of a request for it from the Minister. The older form of clause 
in a local Act required a return to be furnished annually. It should 
be observed that sect. 199 of the Act of 1983 extends to returns of all 
moneys borrowed by any of the councils above mentioned, whether 
under a public general Act, or a local Act, or any order, rule or regulation, 
and that the section takes effect in substitution for any similar require- 
ment in any such Act or statutory order (o), with the result that the 
existing requirement is repealed. The return is required to contain 
such particulars and to be made up to such date as the Minister may 
require. It must be certified by the treasurer or other person whose 
duty it is to keep the accounts of the authority, and, if the Minister so 
requires, is to be verified by a statutory declaration. A Government 
department also invariably requires a return as the basis of a claim to 
grant in cases where a Government grant is given, this being usually 
a condition of grant. Examples in point include Education Substantive 
Grant, Unemployment Scheme Grants, Housing Grants, etc. £3843 

London. — The position in London is dealt with in the body of this 
title, as Part X. of the L.G.A., 1988, relating to Accounts and Audit, 
applies to London (sect. 248) (p ) ; as also does Part XI. relating to Local 
Financial Returns, the expression “ local authority” including a 
metropolitan borough council and the Common Council of the City of 
London (sect. 248) (g). (See also p. 156.) [3853 


(o) Defined in L.G.A., 1933, s. 305. 

( p ) 26 Statutes 437. 

( q ) Ibid ,, 439. 
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Metropolitan Borough. 

1. Introduction. — borough council consists of the mayor, aldermen 
and councillors, and as such it discharges the functions of the municipal 
corpn. of the borough, which consists of the mayor, aldermen and 
burgesses of the borough, or if the borough is a city, the maj^’or (or lord 
mayor), aldermen and citizens of the city {a). 

Before June 1, 1984, the law governing the qualification and elec- 
tion of borough councillors was for the most part contained in the 
Municipal Corpus. Act, 1882 (6), but these provisions are repealed and 
re-enacted in the L.G.A., 1983. In a few instances, the law has been 
amended by the Act of 1988, and special attention will be drawn to 
any such amendment. 

The office of councillor is one of credit or honoui* and not of profit (c) ; 
it is a public office of trust and words imputing dishonesty or malversa- 
tion in office are actionable per se (d). 

Borough councillors are elected by the local government electors 
for the borough (e), and unless the election is one to fill a casual vacanc}", 
the election takes place on November 1 (/). 

The number of councillors is fixed by the charter of incorporation (^), 
but if the area of the borough has been altered by a local Act or order, 
the number of councillors originally fixed would probably have been 
altered by the Act or order, and the number may also be altered by 
Order in Council on petition founded upon a resolution of a majority 
of the whole number of members of the council (gg). 

(a) L.G.A., 1933, s. 17 ; 26 Statutes 313. (b) 10 Statutes 570 et seq, 

(c) Alexander v, Jenkins, [1892] 1 Q. B. 797 ; 32 Digest 44, 163, 

(d) Booth V. Arnold, [1895] 1 Q. B. 571 ; 32 Digest 44, 464, 

(e) L.G.A., 1933, ss. 23 (1), 26 (1) ; 26 Statutes 316, 318; Representation of 
the People Act, 1918, ss. 3, 42, Sched. VI., para. 8 ; 7 Statutes 550, 572, 588. 

(/) L.G.A., 1933, s. 23 (3) ; 26 Statutes 317. (g) Ibid,, s. 131 ; ibid,, 375. 

(gg) Ibid,, s. 25 ; ibid,, 817. 
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There is one election of councillors for the whole borough, if it is 
not divided into wards. Where there are wards, there is a separate 
election for each ward (h), 

x4s to the election of a borough councillor, see the title Elections. 

[ 3363 . 

2. Qualifications for Office. — A person unless legally disqualified 
by virtue of the Act of 1933 or other enactment (see 2 ^ost), is qualified 
to be elected a councillor if he is of full age and a British subject ; and 

(1) he is registered as a local government elector for the borough ; or 

(2) he owns freehold or leasehold land within the boi’ough ; or 

(3) he has dui’ing the whole of the twelve months preceding the clay 
of election resided in the borough (i), 

A person ceasing to hold office as borough councillor is eligible for 
re-election, unless he is not qualified or is disqualified (k). 

3. Disqualifications for Office. — ^The following persons are by sect. 59 
of the L.G.xl., 1983, disqualified for being elected or being a borough 
councillor, or mayor or alderman. In the later passages of this Article, 
the phrase ‘‘ member of the council ” is used to cover a mayor or alder- 
man as well as a councillor. 

(a) Aliens and Infants. — Persons who are not British subjects nor of 
full age are not qualified (Z). pBSj 

(b) Bankruptcy. — A person who has been adjudged bankrupt or has 
made a composition or arrangement with his creditors is disqualified (m). 

The disqualification arising from bankruptcy ceases when the bank- 
ruptcy is annulled either on the ground that the person ought not to 
have been adjudged bankrupt, or that his debts have been paid in full, 
on the date of the annulment ; or when the court grants his discharge 
with a certificate that the bankruptcy was caused by misfortune with 
no misconduct, on the date of his discharge. In other cases disqualifica- 
tion ceases at the end of five years from the date of discharge {n). 

Disqualification arising from a composition or arrangement with 
creditors ceases on the day on which the person’s debts are paid in full, 
or in any other case at the end of five years from the date of fulfilment 
of the deed of composition or arrangement ( 0 ). 

These provisions reproduce in a more intelligible form provisions 
contained in sect. 39 of the Municipal Corpns. Act, 1882 (p), sect. 32 of 
the Bankruptcy Act, 1888 (g), and sect. 9 of the Bankruptcy Act, 1890 (r). 

A person whose total indebtedness does not exceed £50 and whose 
estate is being administered by the county court under sect. 122 of the 
Bankruptcy Act, 1883 ( 5 ), should not be regarded as adjudged bank- 
rupt (Z), but should be treated as a person who has made an arrange- 
ment with his creditors {u). 


(h) L.G.A., 1933, s. 24 ; 26 Statutes 317 ; 333. 

{i) Ibid., s. 57. (h) Ibid., s. 58 ; iUd., 334. 

{1) Representation of the People Aet, 1918, ss. 3, 9 (3) ; 7 Statutes 550, 554 ; 
L.G.A., 1933, s. 57 ; 26 vStatutes 333. 

(m) L.G.A., 1933, s. 59 (1) (b) j ibid., 334. 

{n) Ibid., s. 59 (1) (ii.) ; ibid., 335. 

( 0 ) Ibid., s. 59 (1) (in.) ; ibid. 

(p) 10 Statutes 590. (^f) 1 Statutes 581. 

(r) Ibid., 5S6. ($) Ibid., 58S. 

(f) Lowe V. Lowrie (1902), 18 T. L. R. 563 ; 4 Digest 177, 1644. 

(u) Bmdfield v. Cheltenham Union, [1906] 2 Ch. 371 ; 5 lOigest 1190, 9610. 
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A person disq-ualified by bankruptcy cannot properly resign his 
office as cGunciilor (a). 

An arrangement with creditors made by a firm disqualifies all the 
partners (&)V 

(c) Conviction for Offence . — ^Persons are disqualified who "within five 
years before the day of election or since election have been convicted 
in the United Kingdom, the Channel Islands or the Isle of Man, of any 
offence and ordered to be imprisoned for not less than three months 
ivithout the option of a fine (c). 

The date of the conviction is deemed to be the date on which the 
time for appeal expires, or if an appeal is made the date on which the 
appeal is disposed of or is abandoned or fails for non-prosecution (d). 

This is a new provision. Sect. 2 of the Forfeiture Act, 1870 (e), 
put out of office any councillor convicted of treason or felony, and 
sentenced to imprisonment with hard labour for over 12 months, 
or a greater punishment. But it is not clear that the last portion of the 
section disqualified any such person from again being elected a borough 
councillor. 

The new provision is founded on sect. 46 (1) (c) of the L.G.A., 1894 (/), 
applying to members of district and parish councils, but drafting amend- 
ments have been made. Thus in view of the difficulty of proving a 
conviction abroad, and of the uncertain effect of the extension of the 
provision to convictions in the Dominions or foreign countries due 
to the variations in penal codes, convictions which will disqualify are 
restricted to those in the United Kingdom, the Channel Islands or the 
Isle of Man. A conviction in the Irish Free State will not disqualify, 
because under sect. 2 (2) of the Royal and Parliamentary Titles Act, 
1927(g), the expression ‘‘ United Kingdom,’^ as used in the Act of 
1938, means Great Britain and Northern Ireland. 

A free pardon by the Sovereign removes all the consequences of a 
conviction for an offence (A), and sect. 59 of the x^ct of 1938 contains no 
reference to the exemption from disqualification of a person to wdiom a 
pardon had been granted. £3403 

(d) Corrupt or Illegal Practices . — ^A person is disqualified if he is 

disqualified for being elected or being a member of a local authority 
under any enactment relating to corrupt or illegal practices {i). £341] 

(e) Office of Profit.— K person who holds any paid office or other place 


(a) Hardwick v. Brown (ISTS), L. R. 8 C. P. 406 ; 33 Digest 48, 281. 

(b) Wardv. Radford 59 J. P. 632 ; 5 Digest 1190, 9611. 

(c) L.G,A., 1933, s. 59 (1) (e) ; 26 Statutes 334. 

(d) mu, s. 50(1) (v.) ; 335. 

(e) 4 Statutes 648 . Repealed by the L.G, A., 1933, so far as it relates to members 
of local authorities, 

(/) 10 Statutes 804. 

(g) 3 Statutes 191. 

(h) Hay v. Tower Justices fism), 24 Q. B. D. 561 ; 30 Digest 25, 1G3. 

(i) L.G.A., 1933, s. 59 (1) (f) ; 26 Statutes 334. As to corrupt practices at a 
parliamentary election, see Corrupt and Illegal Practices Prevention Act, 1883; 7 
Statutes 465 ; Representation of the People Act, 1918, s. 22 ; 7 Statutes 561. 

As to corrupt practices at mumeipal elections, see Municipal Elections (Corrupt 
and Illegal Practices) Act, 1884, ss. 2, 3 (2), 8 (2) ; 7 Statutes 511, 51 2, 514 ; Municipal 
Elections (Corrupt and Illegal Praeties) Act, 1911 ; 7 Statutes 546. 

As to corrupt practices of soliciting or receiving gifts as an inducement to do or 
to forbear to do anything in respect of any transaction in which a public body is 
concerned, see Public Bodies Corrupt Practices Act, 1889 ; 4 Statutes 718 ; Pre- 
vention of Corruption Act, 1916 ; 4 Statutes 841. 
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of profit (other than that of mayor or sheriff) in the gift or disposal of 
the council, or of any committee of the council, is disqualified (j), 

A paid officer of a local authority who is employed under the direction 
of a committee or sub-committee of the authority, any member of which 
is appointed on the nomination of some other local authority, is dis- 
qualified for being elected or being a member of that other local 
authority (k). 

This last provision in effect reproduces sect. 7 of the Poor Law Act, 
1930 (Z), and will disqualify an officer serving under the direction of a 
guardians committee from becoming a member of a council by whom 
members of the guardians committee are nominated. The sub- sect, 
would also similarly disqualify an officer of a joint hospital committee 
from becoming a member of any council nominating or appointing 
members of the Joint hospital committee (m). f 3423 

A roadman employed by a local authority holds a paid office (n), 

(f) Official Persons* — ^The recorder of a borough is disqualified to 
be a member of the council of the borough for which he is recorder { 0 )* 

An elective auditor is disqualified to be a member of the council of 
the borough for which he is auditor {p), but the mayor’s auditor, on 
the other hand, must be a member of the borough council {q). 

The coroner of a borough, or a deputy-coroner of a borough, is 
disqualified to be a member of the council of that borough (r). 

Teachers in a school maintained but not provided by a borough 
council as the local education authority are in the same position as 
respects disqualification as councillors as teachers in a school provided 
by the borough council {s), that is to say they are to be regarded as 
officers of the borough council and therefore disqualified to be members 
of the council of that borough. [34^33 

(g) Poor Relief. — A person is disqualified if he has within twelve 
months before the day of his election or since his election received poor 
relief (t). 

A pei'son is not so disqualified by reason only that he, or a member 
of his family, has received medical or surgical treatment, or has been an 
inmate of an institution for the purpose of receiving such treatment, 
or has received relief which could have been granted under the Blind 
Persons Act, 1920 {u). 

In so far as these provisions disqualify a recipient of poor relief 
to be a member of the council of a non-county borough, they represent 
new law. Sect. 10 of the L.G.A., 1929 (a), disqualified for membership of 
a county borough council a person who had received poor relief, but 
there was no corresponding provision extending to a member of a non- 

ij) L.G.A., 1933, s, 59 (1) (a) ; 26 Statutes 334. 

{k) Ibid., s. 59 (2) ; ibid., 336. 

(0 12 Statutes 973. 

(m) See Greville-Smith v. Tomlin, [1911] 2 K. B. 9 ; 33 Digest 10, 14. 

(n) R. V. Dames, Ex parte Penn (1932), 96 J, P. 416 ; Digest (Supp,). 

( 0 ) I..G.A., 1933, s. 59 (3) ; 26 Statutes 336. 

(p) Ibid., ss. 59 (1) (g), 237 (2) ; ibid., 334, 433. See also s, 84 (8). 

Iq) Ibid., s. 237 (3) ; ibid., 433. 

(r) Ibid., s. 59 (4) ; ibid., 336. 

(s) Ibid., s. 59 (5) ; ibid., 337, reproducing para. 2 of Part III. of First Schedule 
to Education Act, 1921 ; 7 Statutes 218 ; repealed by the Act of 1933, except as to 
London. 

(t) Ibid., s. 59 (1) (c) ; 26 Statutes 334. 

(u) Ibid., s. 59 (i) (iv.) ; ibid., 335 ; for the Blind Persons Act, 1920, see 20 
Statutes 593. 

(a) 10 Statutes 890, repealed, except as to London, by L.G.A., 1933. 
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county borough council, although recipients of poor relief were dis- 
qualified as members of district councils and parish councils by sect. 
46 of the L.G.A., 1894 (b). Relief given by way of loan under sect. 49 
of the Poor Law xAct, 1930 (c), will disqualify (d), and it follows that 
a repayment of the amount or value of poor relief afforded would not 
remove the disqualification. Under sect. 18 of the Poor Law Act, 
1930 (e), relief given to or on account of a wife is to be considered as 
given to her husband, and relief given to or on account of a child under 
16 (not being blind or deaf and dumb) is to be considered as given to the 
father of the child or the husband of the mother of the child, or if the 
mother is unmarried or a widow, to the mother of the child, as the case 
may be. The person thus deemed to be constiaictively receiving the 
relief would therefore become subj ect to disqualification under sect. 59 
of the Act of 1933. A proviso has been included in sect. 300 of the 
Act exempting from disqualification, until lie next retires from office, 
any member of a borough council in office on June 1, 1934, by reason 
of slUJ circumstance which occurred before that day and which wDuId 
not have given rise to a disqualification under the law as it existed 
before the Act of 1933 was passed. Relief granted before June 1, 1934, 
v/ill not therefore cause an existing member of the council of a non- 
county borough to become disqualified. But as this provision takes 
effect only during his present term of office, he would be disqualified 
by sect. 59 (1) (c) of the Act, upon submitting himself for re-election, 
if poor relief had been received within 12 months before the day of 
election. 

(h) Royal Forces. — An officer of the regular forces (Military, x4.ir) 

on the active list is disqualified (/), but an officer of the auxiliary forces 
(including the Territorial Army) is not disqualified (g), |[344 a3 

(i) Surcharge. — Surcharge by a district auditor to an amount exceed- 
ing £500 within five years before the day of election or since Ms election 
disqualifies the person surcharged (^). 

The date of the surcharge is deemed to be the date on which the time 
for appeal or application expires, or if an appeal or application is made 
the date on which the appeal or application is disposed of or is abandoned 
or fails for non-prosecution (^). [3453 

4. Proceedings in Respect oi Disqualification —If a member of a 
borough council was disqualified on election the appropriate procedure 
is to present an election petition under sect. 87 of the Municipal Corpus. 
Act, 1882 [k], on the ground that the member was at the time of election 
disqualified, and that he was not duly elected by a majority of lawful 
votes. See the title Election Petition. 

But under sect. 88 (4) of the Municipal Corpus. Act, 1882 {1), a 
petition must ordinarily be presented within 21 days after the day of 
election, and where a member has acted as such "when disqualified, 
proceedings may be instituted by a local government elector of the 
borough either in the High Court or in a court of summary jurisdiction 

(h) 10 Statutes 804. (c) 12 Statutes 992. 

(d) Chard v. Bush, [1923] 2 K. B. 849 ; 37 Digest 205, 30. 

(e) 12 Statutes 979, 

(/) Army Act, s. 146 ; Air Force Act, s. 146 ; 17 Statutes 211, 384. 

(g) Army Act, s. 181 (5) ; 17 Statutes 233 ; AirForce Act, s. 181 (3) ; 17 Statutes 

404 ; see also post, p. 172. 

(k) L.G.A., 1933, s. 59 {!) (d) ; 26 Statutes 334. 

(i) Ibid., s. 59 (1) (v.) ; ibid,, 336. (k) 10 Statutes 599. 

(/) Ibid., 000. 
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under sect. 84 of the L.G.A., 1938. Such proceedings cannot be taken 
after the expiration of six months from the date on which the person 
so acted (m). £3463 ' , ' 

If such proceedings are taken in the High Court the court may 
make a declaration that the defendant has acted while disqualified and 
may declare the office vacant; may grant an injunction restraining 
the defendant from so acting ; and may impose a fine not exceeding 
£50 for each occasion on which he so acted (n). 

If the proceedings are taken in a court of summary jurisdiction, 
the court has power on conviction to impose a fine not exceeding 
£50 for each occasion on which he so acted (o). But if the court is 
satisfied that the case would be more properly dealt with in tlie High 
Court, it must order the discontinuance of proceedings before 

Within fourteen days of the service of a summons upon him, a 
defendant may apply to the High Court for the matter to be dealt with 
by it, and if satisfied that the matter can be more properly dealt 
with in the High Court than in a court of summaiy jurisdiction the 
High Court may make an order (not subject to appeal) requiring the 
court of summary jurisdiction to discontinue the proceedings (q). 

Where in proceedings instituted in the High Court under sect. 84 
of the Act of 1983, it is proved that the defendant claims to act as a 
member of the council, and is disqualified for so acting, the court may 
make a declaration to that effect ; may declare the office vacant ; and 
may grant an injunction restraining him from so acting (r). £3483 

Proceedings under sect. 84 can only be instituted by a local govern- 
ment elector for the area of the local authority {s). 

The only proceedings which can be taken against a disqualified 
person on the ground that he has acted or has claimed to be entitled 
to act as a member of a local authority are such proceedings as are 
authorised by sect. 84 and have already been referred to. Proceedings 
by way of an information in the nature of a quo xmrranto or otherwise 
can no longer be taken (i). £3493 

In the Report of the Chelmsford Committee {u), it is stated that 
sect. 84 is limited to cases in which the alleged disqualification arises 
after the date of the member’s election, and that any disqualification 
existing at the date of election should be dealt with by an election 
petition. 

For the purposes of sect. 84, sub-sect. (7) of the section provides 
that a person is deemed to be disqualified for acting as a member of a 
borough council, if he is not qualified to be or is disqualified for being, 
a member of the council, or by reason of failure to make and deliver 
the declaration of acceptance of office within the period required, 
resignation, or failure to attend meetings of the council, he has ceased 
to be a member of the council {a), £3503 

The view of the scope of sect. 84 expressed by the Chelmsford 
Committee is su|}ported by sect. 71 of the Act providing that an election, 
unless questioned by an election petition within the period fixed by 
law, shall be deemed to have been to all intents a good and valid 

(m) L.G.A., 1938, s. 84 (1) ; 26 Statutes 850. 

(n) Ibid,, s. 84 (2) (a). (o) Ibid,, s. 84 (2) (b). 

(p) Ibid,, s. 84 (3) (a). (q) Ibid,, s. 84 (3) (b). 

(r) Ibid,, s. 84 (4). . (s) Ibid,, s. 84 (5). 

(t) Ibid., s. 84 (6), by which the Municipal Offices Act, 1710 (13 Statutes 415), is 
repealed. 

(u) Cnid. 4272, p. SO, para, 57. 


(a) L.G.A., 1933, s. 84 (7). 
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election. Nevertheless, as sect. 59 disqualifies for being a meraljer of 
a borough council, as well as for being elected as such a member, a person 
who is under one of the disqualifications mentioned in the section, 
difficult questions may arise where the act causing the disqualification 
was not completed before the election and has continued since the 
election. It is clear that the receipt of poor relief since the election 
will create an additional disqualification, where relief was also received 
within 12 months before the election, but whether a person who held 
an office of profit at the date of his election as a member of the council 
and continues to hold it after his election, is liable to proceedings under 
sect. 84 for acting in the office w^hile disqualified is a point on which 
opinions may well differ. If no election petition has been presented, 
his election must under sect. 71 of the Act be treated as a good and 
valid election, but it does not follow that he may act as a member of 
the council, since he is disqualified by sect. 59 for being a member, as 
well as for being elected, and sect. 84 (7) provides that a person is dis- 
qualified for acting as a member of the council if he is not qualified or 
disqualified for being such. [^51] 

5. Disability for Voting — Interest in Contracts (Z>). — A member of a 
borough council, present at a meeting of the council, who has any 
direct or indirect pecuniary interest in any contract or proposed con- 
tract or other matter which is under consideration, must at once dis- 
close the fact, and he must not take part in the consideration or dis- 
cussion of, or vote on, any question with respect to the contract or 
other matter. 

Failure to disclose such pecuniary interest renders the member 
liable to a fine not exceeding £50 on summary conviction, unless he 
proves that he did not know that a contract, proposed contract, or other 
matter in which he had pecuniary interest was the subject of considera- 
tion at the meeting, but a prosecution is not to be instituted except by 
or on behalf of the Director of Public Prosecutions. 

A member of a council may, without disability, have an interest 
in a contract or other matter as a ratepayer or inhabitant of the area, 
or as an ordinary consumer of gas, electricity, or water, or in any matter 
relating to the terms on which the right to participate in any service, 
including the supply of goods, is offered to the public. 

A person is to be treated as having an indirect pecuniary interest 
in a contract if he, or any nominee of his, is a member of a company or 
other body with which the contract is made or proposed, or wdio has 
a direct pecuniary interest in the other matter under consideration. 
But membership of or employment under a public body {c) is not 
to be treated as creating a pecuniary interest in a contract between the 
public body and the borough council or other matter under discussion 
between those bodies, nor is a member of a company or other body 
to be treated as pecuniarily interested, if he has no beneficial interest 
in their shares or stock. This last provision wDiild exempt a person 
w^ho holds shares or stock as a trustee. []3523 

A person is also to be treated as having an indirect pecuniary 
interest in a contract or other matter if he is a partner, or in the employ- 
ment of a person with whom the contract is made or proposed to be 

{b) L.G.A., 1983, s. 70 ; 26 Statutes 346. 

(c) Defined in s. 305 as including a local authority and various specified bodies 
not acting for their own profit such as improvement commissioners, water, gas or 
electricity boards, etc. 
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made, or who has a direct pecuniary interest in the other matter under 
consideration; 

Where married persons are living together the pecuniary interest 
in a contract or other matter of one spouse, if known to the other spouse, 
is to be deemed to be also the pecuniary interest of that other spouse. 

Disclosure of an interest in any contract, proposed contract or other 
matter may be made by a member of the council by a general notice in 
writing to the town clerk stating that he or his spouse is a member or 
in the employment of a specified company or other body, or that he or 
his spouse is a partner or in the employment of a specified person in 
respect of the contract or other matter under consideration. 

The disclosure of any interest and the notice of such disclosure 
must be recorded by the' town clerk in a book kept for the purpose and 
the book is to be open to the inspection of any member of the council 
at all reasonable hours. It should be noted that this book is not open 
to inspection by a local government elector. 

Provision may be made by standing orders for the exclusion of a 
member of a borough council from a meeting of the council whilst any 
contract, proposed contract or other matter in which he has such 
pecuniary interest is under consideration. These standing orders would 
be made under para. 4 of Part V. of the Third Schedule to the Act. 
A model form has been issued by the M. of H. [3543 

The above provisions represent perhaps the most important altera- 
tion of the law made by the L.G.A., 1933, especially as they extend 
not only to members of borough councils, but also to members of county 
councils, district councils and parish councils. Until June 1, 1934, 
any share or interest in a contract with the borough council disqualified 
a person under sect. 12 of the Municipal Corpns. Act, 1882 (d), from 
being elected and from being a councillor of that borough. Sect. 22 (8) 
of the Act of 1882 (e) also prohibited a member of the council from 
voting or taking part in the discussion of any matter before the council 
in which he had any pecuniary interest. 

The L.G.A., 1933, removes the disqualification for election to or 
being a member of the council, and substitutes the requirements above 
referred to. Members in office on June 1, 1934, ai'e subject to this 
requirement. It appears from the Interim Report of the Chelmsford 
Committee (/) that this amendment of the law is based on a recom- 
mendation of the Royal Commission on Local Government. Sect. 76 
of the Act of 1933 creates a new offence in respect of interest in 
contracts. 

A large number of legal decisions have been given as to whether, on 
particular facts, a disqualifying interest in a contract does or does not 
exist, but these cannot be taken as safe guides to the construction of 
the new provisions of sect. 76 of the Act. The policy of the section 
being merely the disclosure of interest and the prohibition of voting on 
or taking part in the consideration of the contract or other matter, it 
seems probable that the section would be held to extend to any contract 
or other matter, not expressly excepted from its operation, however 
small the sum of money involved might be. 

Sect. 76 is also applied by sect. ^6 {ff) of the Act to members of a 
committee or sub-committee of a borough council, or of any joint com- 


(d) 10 Statates 580. 
(/) Cmd. 4272, p. 25. 


(e) 584. 

Iff) 20 Statutes 857. 
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mittee appointed by agreement between councils of counties, boroughs, 
districts or parishes, whether appointed under Part III. of the Act of 
1933 or under any other enactment. In so applying the section, refer- 
ences to meetings of the committee, sub-committee or joint committee 
are to be substituted for references to meetings of the local authority 
and references to the clerk to the joint committee for references to the 
clerk of the authority. A separate book would be kept by the 
clerk of a joint committee for the entry of disclosures of interest, but 
it seems to be contemplated that entries relating to a member of a com- 
mittee or sub-committee of the couneil should be made in the book 
kept for the registering of disclosures of interest made by members of the 
council, because sect. 95 (a) limits the right of inspection by members 
of a committee or sub-committee, who are not members of the council, 
to entries in the book relating to members of the committee or sub- 
committee. £3553 

6. Exemption from Office.— Acceptance of any office or duty in a 
borough is not compulsory on any military, naval, or marine officer 
in His Majesty’s service on full pay or half-pay, or on any officer or other 
person, employed and residing in any of His Majesty’s dockyards, 
victualling establishments, arsenals, barracks, or other naval or 
military establishments (g). This provision has been extended to 

■ I the Air Force by Order in Council (h), {[3563 

i ' It will be seen from p. 168, ante^ that an officer of the Army or Air 

‘ I Force, on the active list, is disqualified for election as a member of a 

1 ' borough council. Although sect. 253 of the Municipal Corpus. Act, 

! ' ‘ 1882, is not expressly repealed by the L.G.A., 1933, the section seems 

i 'I to have been rendered obsolete by the alterations of the law mentioned 

post abolishing the legal obligation either to accept office or pay a fine, 
if any officer of H.M. Service should be elected a member of a borough 
council, whether he is or is not disqualified as being an officer on the 
active list, a casual vacancy will arise under sect. 61 (2) of the Act of 
1938, if he does not, within 2 months of the day of election, deliver to 
the town clerk a declaration of acceptance of the office. Moreover, as 
para. 3 of Part I. of the Second Schedule to the Act will require a written 
consent of the candidate to be given to his nomination as a councillor, 
it is unlikely that officers who are disqualified as councillors, or who 
do not wish to serve as councillors, will in future be elected to that 
office. £857] 

7. Acceptance of Office (i). — ^Any person elected after June 1, 1934, 
as mayor, alderman or councillor of a borough may not act in the office 
unless he has signed the prescribed form of declaration of aeceptance 
of office and has delivered it within two months from the day of election 
to the town clerk. If the declaration is not so delivered the office 
becomes vacant. 

The declaration may be made before either two members of the 
same council ; the town clerk ; a justice of the peace or magistrate 
at any place within His Majesty’s dominions ; a commissioner appointed 
to administer oaths in the Supreme Court ; or a British consular 
officer(j). [358] 

(g) Municipal Corpus, Act, 1882, s. 258 ; 10 Statutes 657. 

(Ii) S.R. & O., 1918, No. 548. 

(i) L.G.A., 1933, s. 61 ; 26 Statutes 337. 

(J) “ Consular officer is defined in s, 305 of the Act. 
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A member of the council who has not yet made the declaration of 
acceptance may take the declaration of another member of the council. 

The above provisions repi'esent another alteration of the law. 
Under sect. St of the Municipal Corpus. Act, 1882 (k), any qiialijicd 
person elected as mayor, alderman, councillor or elective auditor was 
required either to accept office within five days after notice of his election, 
or to pay to the council a fine for non-acceptance of office. Certain 
persons could, however, claim exemption on mental or physical grounds 
or on account of a previous election to the office. The obligation to 
pay a fine will now be swept away, and it will be for a successful can- 
didate to decide whether he will or v/ill not accept office. If he does not 
deliver a declaration of acceptance to the town clerk within two months 
from the day of election, his office will then become vacant. [3593 

8. Term and Tenure oi Office* — A borough councillor is elected for 
a term of three years (Z), unless he is elected to fill a casual vacancy, 
in which case he holds office for the remainder of the term of office of 
the councillor in whose place he is elected (m). 

One-tMrd of the councillors of the borough, or of each wurd if the 
borough is divided into w^ards, retire each year on November 1. Those 
retire who have been longest in office without re-election (n). 

The election takes place and newly elected councillors come into 
office on November 1 (o), meaning apparently on the first moment 
after election. If that day should be a Sunday both the election and 
the retirement take place on the following day (p). 

In a newly incorporated borough the time of retirement of the 
first councillors is fixed by the charter (g). 

A councillor wdio is elected to and accepts the office of alderman 
of the same borough thereby vacates his office of councillor (r), [3603 

9. Vacation of Office. — Resignation. — A councillor may at any time 
resign his office by notice in v/riting delivered to the town clerk and the 
resignation takes effect upon the receipt of the notice of resignation {s). 

The fine formerly payable on resignations under sect, 36 of the 
Municipal Corpus. Act, 1882 (Z), is abolished by the L.G.A., 1933, 
and service as a councillor will no longer be encouraged by the imposition 
of a penalty on resignation. 

Resignation is complete on receipt of the notice by the Town Clerk, 
and a resolution of the council accepting or declining the resignation is 
of no effect. The member cannot withdraw his resignation once the 
notice has been received {u). [8613 

Absence. — Failure to attend, for a period of 6 consecutive months, 
any meeting of the council, vacates the office of councillor, mayor or 
alderman, unless the failure to attend was due to some reason approved 
by the council (v). But under proviso (a) to sect. 63 (1) attendance 
as a member of a committee or sub-committee, or of a joint committee, 
Joint board or other body to wffiich functions of the council have been 
delegated or transferred is to count as if it were attendance at a meeting 
of the council. 

Absence from meetings of the council does not disqualify a member 

(k) 10 Statutes 589. (1) 1938, s. 28 (2) ; 26 Statutes 816^ 

(m) Ibid., s. 08 ; ibid., 348. (n) Ibid., s. 23 (2) ; ibid. 

(o) Ibid., s. 23 (2), (3) ; ibid., 316. (:p) Ibid., B. 295 ; ibid., 462. 

(q) Ibid., s. 131 (1) ; ibid., 375. (r) Ibid., s. 21 (3) ; ibid., 316. 

(s) Ibid., s. 62 ; ibid., 338. (0 10 Statutes 589. 

(u) R. V. Wigan Corpn. (1885), 14 Q, B. D. 008 ; 33 Digest 48, 282. 

(v) L.G.A., 1933, s, 63 (1). 
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of any branch of H.M. Naval, Military or Air Forces when employed on 
service during war or any emergency (a). 

Any person employed in LLM. service in connection with war or 
any emergency, whose employment in H.M. service is certified by the 
M.*^of H. to be such as to entitle him to relief from disqualification 
by absence, is also exempt. 

Prior to June 1, 1934, if a borough councillor was absent from the 
borough for more than 6 months, he became disqualified for holding 
office (b), but there was no provision disqualifying a councillor by reason 
of absence from meetings, although under sect. 46 (6) of the L.G.A., 
1894 (c), a member of a district council or parish council vacated his 
seat by absence from meetings for 6 months. This principle will be 
extended to members of borough councils b^r sect. 68 of the L.G.A., 
1983. To prevent questions being raised as to the effect of non- 
attendance at meetings before June 1, 1934, proviso (c) to sect. 63 (1) 
enacts that in relation to a member of the council of a borough, the 
period of 0 consecutive months must be a period commencing on or 
after that date. 

After a seat has become vacant under sect. 63 of the Act of 1933, 
the next step is for the council to declax'e the office vacant under sect. 
64 of that Act, and signify the vacancy by a notice signed by the town 
clerk and affixed to their offices. Before this step is taken, notice of 
it should be given to the member concerned, with an intimation of the 
day on which the matter will be considered by the council, so that he 
, ! f ' may have an opportunity of contending that his office has not become 

vacant, and of advancing for the approval of the council illness or some 
; ‘ other reason for his absence (d). 

^ V , ; The commencement of the period of 6 months should probably be 

reckoned from the date of the first meeting of the council which the 
member failed to attend (^), notwithstanding that the terms of sect. 63 
of the new Act differ from those of sect. 46 (6) of the L.G.A., 1894. 

Although under sect. 63 ( 1 ) of the Act, a person ceases to be a member 
of the council on the completion of 6 consecutive months’ absence 
from meetings, it 'would appear that the sub-section should be read as 
qualified by sect. 64, so that the office does not become vacant until 
it has under sect. 64 been declared by the council to be vacant, and 
that the council may approve the reason for absence after the period of 
6 months has expired, IJpon such an approval being given, the member 
would retain his office and sect. 63 would be overridden. The opposite 
view, viz., that a councillor could not, in such a case, be allowed to 
retain his office would create great difficulties in working these provisions. 
[362] 

10. Amotion from Office. — The common law right of amotion from 
office for misconduct was discussed by the Court of zippeal in 1895 (/ ), 
and doubt was expressed as to whether it exists since the Municipal 
Corpus. Act, 1882, and whether such action is not in derogation of the 
statutory rights of the electors. The desire to eject a person 
member of a borough council usually arises through his persistenee in 

(a) L.G.A., 1933, s. 63 (1) (b) ; 26 Statutes 338. 

(d) Jiluaicipal Corpus. Act, 1882, s. 39 (1) ; 10 Statutes 590 ; repealed by L.O.A., 
1933, 

(c) 10 Statutes 805. 

(d) See Michardson V. MetAleif School Board, [189S] SCh. .510; 83 Digest 11, 2i. 

(e) See Kershaw v. Shoreditch Corpn. (1906), 70 J. P. 190 ; 33 Digest 11, 23. 

(/) Booth V. Arnold, [1895] 1 Q. B. 571 ; 33 Digest 69, 422. 
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disorderly conduct at meetings of the council In pam. 4 of Part V. 
of the Third Schedule to the L.G.A., 1933, the legislature has reproduced 
para. 13 of the Second Schedule to the Municipal Corpus, ilct, 1882 (g), 
allowing standing orders to be made by a borough council for the regula- 
tion of their proceedings and business, but has refrained from indicating 
the nature of the penalties which a persistent breach of standing orders 
will entail. No doubt a member so offending could be removed by 
direction of the mayor from a particular meeting of the council if he 
refused to withdraw, and the assistance of the police could, if necessary, 
be invoked, but it is rather more doubtful than it was at the time of the 
decision in Booth v. Arnold, ante, whether the member could be removed 
from his office. 

But it may be useful to refer to two cases in which the power 
of amotion has been exercised by the council of a borough. 

In the year 1872 a councillor of the borough of Penzance was amoved 
for using opprobrious expressions, reflecting on the conduct of the mayor 
in the chair, by a resolution of the council under seal. He was also 
amoved from the corporate body of the mayor, aldermen and burgesses 
of the borough of Penzance (A), 

In tlie year 1933 a member of the corpn. of the borough of 
Clifton Dartmouth Hardness (usually called Dartmouth) was amoved 
on the ground of alleged habitual obstruction of business. 

The person proceeded against must have reasonable notice to 
appear and to be heard (i). 

If the party charged does not appear, or appearing remains silent, 
the charge must be proved as though he had denied it (k). [363] 

11. London. — See the title Metropolitan Borough. [364] 

(g) 10 Statutes 660. 

(A) jRe Norton and Penzance Town Council (1872), Times, June 10 ; 33 Digest 69, 
423. 

(i) Baggs Case (1615), 11 Co. Rep. 93 b ; 13 Digest 305, 376. 

(k) R, V. Faversham Fishermen's Co. (1790), 8 Term Rep. 352 ; 13 Digest 306, 
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Preliminary. — The duties of a borough engineer and surveyor may 
be classified in two groups : (1) sanitary duties imposed when early 
efforts were made by means of local Acts to improve the sanitary 
condition of towns ,* and (2) duties as to the construction and repair 
of highways inherited from the abolished office of surveyor of highways. 
Sect, 7 of the Towns Improvement Clauses Act, 1847 (a), which Aet 


(a) 13 Statutes 534, 
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was passed for tlie purpose of shortening local Acts by the incorporation 
of its provisions with local Acts, required the persons responsible for 
the execution of a local Act to appoint a duly qualified person to act 
as a local surveyor of paving, drainage and other authorised works, 
at a salary. The appointment of an inspector of nuisances %vas also 
directed by sect. 9 of the Act, and the section slio^vs why the officer 
w>^as given this title, as he was to superintend the scavengers and to 
report the existence of any nuisances. [365^ 

The office of surveyor of higlways w^as first created by an Act of 
1555 (b) which required the constables and churchwardens of every 
parish to call a meeting of the parishioners to elect “ two honest persons 
of the parish to be surveyor and orderers for one year, of the w^orks for 
the amendment of the highways in the parish.’’ These surveyors were 
required to direct the performance of statute labour ” on the roads, 
and w^ere liable to a penalty if they refused to serve. The duties of 
these surveyors of highways were fully described in the Highw’^ay Act 
of 1773 (c), -which in its turn was repealed and largely replaced by the 
Highway Act, 1835 (d), and the duties there laid down form the basis 
of the present work of the borough surveyor as regards roads. Under 
sect. 7 of the Act, the qualification of an unpaid surveyor who was 
elected by the vestry w’-as that of being an owner or occupier of lands of 
a certain value, but by sect. 9 the vestry were also empowered to 
‘‘ nominate and elect any one person of skill and experience to serve 
the said office of surveyor of such parish, and to fix such salary for the 
execution of such office as they shall think fit.” [366] 

In boroughs and m’ban districts, sect, 144 of the P.H.A., 1875 (e), 
provided that the council should exclusively execute the office and be 
surveyor of highways. In rural districts a similar transfer to the 
R.D.C. was made by sect. 25 of the L.G.A., 1894 (/). It follows that 
for many years surveyors of highways have not been appointed under 
the Highway Act, 1835, and the sections of that Act already mentioned 
have not been acted upon. Sects. 6 to 18, 46 and 48 of the Act of 1835 
weie repealed, except as regards London, as from June 1, 1934, by the 
L.G.A., 1933, which came into operation on that date. [367] 

By sect. 189 of the P.H.A., 1875 (g), every urban authority (meaning 
the council of every borough and urban district) w^ere required to appoint 
a fit and proper person to be surveyor. The councils v/ere also alloived 
by the section to pay the officers appointed under it such reasonable 
salaries, w^ages or allowances as they might think proper, but every such 
officer was to be removable by the council at their pleasure. [368] 
When the functions of the surveyor of highways were transferred 
to borough and U.D.Cs., sect. 144 of the P.H.A., 1875 (A), provided that 
all ministerial acts required by Act of Parliament to be done by or 
to the surveyor of highways might be done by or to the surveyor of 
the council, or by or to such other person as they might appoint. 
Thus the various steps required by sect. 85 of the Highway Act, 1835 (i), 
to be taken by the surveyor of highways on proceedings to obtain an 


(6) 2 & 8 Ph. & M., c. 8. (c) 13 Geo. 3, e. TS. 

(d) 9 Statutes 50. (e) 13 Statutes 683. 

(/) 10 Statutes 794. This section was in part repealed by the L.G.A., 1929, 
when highway duties were transferred to the county councils, not only in respect of 
all roads in R.Ds., but also of classified roads (other than those ciainicd under sect. 
32, tdid.) in boroughs and U.Ds. (ss. 30 and 31, idid.). 

(g) 13 Statutes 707. , . (/i) Ibid., 683, 

(i) 9 Statutes 99. 
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order of quarter sessions for the diversion of a highway are probably 
the kind of ministerial acts contemplated by sect. 141 of the Act of 
1875, and may accordiiigly be performed by the surveyor. £369] 

Action by the surveyor is also contemplated by various provisions 
in the PJ-I.A., 1875, such as sect. 16 {k) as to the laying of sewers in 
private lands, sect. 62 (1) as to the necessity of providing a proper water 
supply to a house, and sects, 36 and 38 {m) as to the provision of closet 
accommodation, [3^03' 

To the title of surveyor, the title Borough Engineer ” has been 
added in recognition of the increasingly scientific character of the duties 
performed. [371] 

Appoiatoient,— The L.G.A., 1933 (n) (repealing as from June 1, 
1934, sect. 189 of the P.H.A., 1875) (o), b}^ sect. 106 (1) requires every 
borough council to appoint a fit person as surveyor, A similar require- 
ment applying to U.D.Cs. is made by sect. 107 (1) of the Act, but as 
respects R.D.Cs. is qualified by the proviso to the sub-section in which 
it is stated that a Ii.D.C. need not appoint a surveyor. 

Any appointment made under an enactment repealed by the 
L.G.A., 1933, is not to be affected by the repeal, and is to have effect 
as if it had been made under the corresponding provision in that Act (p), 
viz. in this instance under sect. 106 as respects a borough surveyor, 
and sect. 107 as respects a surveyor of an urban or rural district. 

An amendment of importance is made by sect. 121 (1) (pp) of the 
Act. In the case of Brown v. Dagenham U,D,C. (q), it was decided that 
where an enactment provides that an officer shall hold his office at the 
pleasure of the council, the statute cannot be varied by an agreement 
made between the council and the officer that notice of a specified 
duration shall be given on either side. The new provision supersedes 
the Dagenham case by allowing as one of the terms upon which an officer 
is to hold office, a provision that the appointment shall not be terminated 
by either party without giving to the other party such reasonable notice 
as may be agreed. Where on June 1, 1934, an officer holds office upon 
terms which purport to include such a provision, the sub-section 
validates the provision as from that day. 

Although, therefore, under sects. 106 and 107 of the Act a surveyor 
will hold office during the pleasure of the council, these sections are 
subject to sect. 121 of the Act, so as to allow of an agreement between 
the council and the officer that so many weeks’ or months’ notice shall 
be given on either side before the appointment is terminated. 

Subject to the provision already mentioned validating an existing 
condition that reasonable notice is to be given, nothing in Part IV, 
of the Act (Officers) is to affect the salary or tenure of office of any officer 
of a local authority holding office on June 1, 1934 (sect. 124 (1)) (gg). 

By sect. 115 of the L.G.A., 1933 (r), a council who appoint a surveyor 
may also appoint a dejDuty-surveyor to act in the surveyor’s place 
when the office is vacant or the surveyor is for any reason unable to act, 
and the deputy, when acting as such, has, subject to the terms of his 
appointment, all the functions of the surveyor. The council may pay 
him such reasonable remuneration as they may determine, and he 
holds office during the pleasure of the council, unless an agreement is 


(k) 13 Statutes 033. 
(w) Ibid., 640, 641. 
(o) 13 Statutes 707. 
(pp) 26 Statutes 270. 
(qq) 26 Statutes 372. 
L.G.L. n.— 12 


(1) Ibid., 651. 

(n) 26 Statutes 361. 

(p) L.G.A-, 1933, proviso (v.) to s. 307 (1). 

(q) [1929] 1 K. B. 737 ; Digest (Supp.). 

(r) Ibid., 367. 
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made tinder sect. 121 that a reasonable notice shall be given by either 
party before the appointment is tei'minated. If the office of surveyor 
is vacant, or the surveyor is unable to act, and no deputy has been 
appointed, or the deputy appointed is unable to act, a temporary sur- 
veyor may be appointed under sect. 116 of the L.G.A., 1933 (rr), who has, 
subject to the terms of his appointment, all the functions of the surveyor. 
The council may pay a temporary surveyor such reasonable remunera- 
tion as they may decide. The provisions in sects. 119 and 120 (s) of the 
Act as to the security to be given by surveyors and their liability to 
render accounts extend to other officers in common with surveyors, and 
will be found under the titles Guarantee oe Officers and Duties 
AND Powers OF Officers. 

A surveyor is usually required to devote his whole time to the work 
of the council. [372] 

The Minister of Transport possesses a certain control over surveyors. 
By sect. 17 (2) of the M. of T. Act, 1919 (t), the Minister may, for the 
purpose of advances for the construction, improvement or maintenance 
of roads, by agreement with a council, defray half the salary and 
establishment charges of the engineer or surveyor who is responsible 
for the maintenance of roads, subject to the condition that the appoint- 
ment, retention and dismissal of such engineer or surveyor, and the 
amount of such establishment charges are approved by the Minister. 
Such agreements exist in most cases where grants are made from the 
Road Fund. Any agreement made under this section is specially saved 
by sect. 124(3) of the L.G.A., 1933 (t^). Borough surveyors have the 
same rights as other officers under Superannuation Acts (see the title 
Superannuation). The grants from the Road Fund in respect of 
the establishment expenses of surveyors are reviewed from time to 
time(i;). |;373] 

Qualifications. — The only statutory qualification is that the surveyor 
should be a ‘‘ fit person,” but the designing of important new works 
such as bridges and sewerage and water schemes, as well as the far higher 
standard of maintenance of the roads, and the carrying out, in many 
cases, of housing schemes, by the staff of the borough engineer and 
surveyor, necessitate wide qualifications. The surveyor must have 
scientific training, and membership of the Institute of Civil Engineers, 
or a University Engineering Degree, is almost an essential qualification. 
In addition, the surveyor is general^ a Member of the Institute of 
Municipal and County Engineers, the Surveyors’ Institute, or some 
other professional society. He must also be conversant with admini- 
stration, the functions of the committees he specially represents, and 
the organisation and control of indoor and outdoor staff, for he has 
not only a staff of clerks for costing pay-sheets, records of stores and 
supplies, and a technical indoor staff for the drawing office, but an 
outside staff of labourers organised under inspectors and foremen. 
He has to supervise the payment of their wages and the records of all 
transactions and services. 

Sect. 122 of the L.G.A., 1933 (jxj), contains a new provision disqualify- 
ing a member of a council for being appointed by that council as a paid 
officer, so long as he is a member of the council, and for 12 months 

(rr) 20 Statutes 368. (s) Ibid,, 369, 3T0. 

(t) B Statutes 435. (u) 26 Statutes 372. 

(v) For the latest, operating on April 1, 1934, see Circular No. 388 (Roads), dated 
March 13, 1933. (iv) 26 Statutes 371. 
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after he has ceased to be a member. The term ‘‘ member of a council ” 
includes the mayor and aldermen, as well as the councillors of a borough 
(see sect. 17 (2) of the Act) (aj). [374] 

Duties.— The duties of a borough engineer and surveyor vary accord- 
ing to the size of the borough, the assignment of work to separate 
departments and the amount of work that is carried out by direct labour. 
The surve 3 mr’s superintendence is necessary where statutory under- 
takers lay gas, water or electricit}^ mains or tramways. Separate 
departments may be constituted for such work as the supply of gas, 
water or electricity, the maintenance of parks or the running of tram- 
"ways or trolley vehicles, and these departments may be placed in the 
charge of officers, wdro are independent of the borough engineer or 
surveyor. Where gas or electricity is supplied by a borough council, 
an independent engineer is almost invariably appointed. Where con- 
tractors are employed, the surveyor usually prepares the specifications 
for tenders, reports on the progress of the work to the committee and the 
council, and keeps a "watch on the contractor, as the council may be 
responsible for any torts committed (t). Work upon highways includes 
not only the construction of new roads and the "widening or diversion 
of roads, but also the w^ork of cleansing streets and keeping them free 
from obstructions, and the repair of all roads, footpaths and bridges. 
It includes also the making up of private streets under sect. 150 (u) 
of the P.H.A., 1875, or the Private Street Works Act, 1892 («). The 
supervision of the erection of hoardings where building operations are 
proceeding, the recovery of the expenses entailed by extraordinary 
traffic, the provision of street refuges, and the fixing of building lines 
under sect. 5 of the Roads Improvement Act, 1925 (5), and improve- 
ment lines under sect. 33 of the P.H.A., 1925 (c), all give work to the 
surve^mr, as well as the making and enforcing of building bye-laws, 
and the submission and approval of the plans of new and reconstructed 
buildings. As to these last subjects, see the titles Building Bye-laws 
and Plans. 18752 

ilie collection and disposal of refuse is also within the department 
of a borough surveyor, and supervision must be exercised, even if 
the wurk is done by contract. In a seaside town, sea-defence works 
may also have to be executed and maintained. The construction of 
sewers and sewage disposal works entails collaboration with the health 
department of the council, and the surveyor, in addition to the M.O.H,, 
is responsible for the preparation of schemes for slum clearances, 
as w^ell as for housing schemes generally. As to housing schemes, see 
"under the title PIousing, and as to town planning schemes, see under 
the title Town Planning. [3763 

Interest in Contracts. — Sect. 193 of the P.H.A., 1875 (d), prohibited 
officers or servants appointed or employed under that Act from being 
in any way concerned or interested in any bargain or contract made 
wdth the local authority for any of the purposes of the Act. The 
precise effect of this section has always been a matter of doubt, and it 
has been thought possible that an arrangement wffiereby the surveyor 


(x) 26 Statutes 813. 

(t) See Penny v. WMIedon [1899] 2 Q. B. 72 ; 34 Digest 161, 1260 ; 

and other cases on that page. 

(ti) 13 Statutes G86. («) 9 Statutes 193. 

(6) Ibid., 223. (c) 13 Statutes 1128. 

(d) Ibid., 709. 
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undertook for special remuneration work for iiis council whicb. was 
outside his ordinary duties, might infringe the section (e). The penalty 
for a breach of the enactment, consisting as it does of a forfeiture of 
£50 and disqualification for holding or continuing in any office or 
employment under the P.H.A., 1875, is very severe. The L.G.A., 1983 
(repealing sect. 193 of the Act of 1875), provides that if it comes to the 
knowledge of an officer employed by the council of a borough or dis- 
trict (/), that a contract in which he has any direct or indirect pecuniary 
interest (not being a contract to which he is himself a party) has been, 
or is proposed to be, entered into by the council, or any committee of 
the council, he must, as soon as practicable, give notice in WTiting to 
the council of the fact that he is so interested. The test of an indirect 
pecuniary interest to be applied is the same as the test laid down by 
sect. 76^(2) and (3) of the Act, as respects the indirect interest of 
councillors in contracts and so includes the interest of a spouse. 

An officer would do well to send in a notice if he feels any doubt 
whether he has or has not an indirect pecuniar}?' interest in a contract. 

Sect. 123 (2) of the Act of 1933 also reproduces a provision in sect. 
193 of the P.H.A., 1875, forbidding an officer, under colour of his office 
or employment, from exacting or accepting any fee or reward what- 
soever, other than his proper remuneration. 

The penalty for failing to give notice under sub-sect. (1) of sect. 123, 
or for a contravention of sub-sect. (2) of the section is a fine not 
exceeding £50, but the disqualification for holding or continuing 
in any office has been given up. The substitution of a requirement 
that a notice of interest shall be given by the officer for a positive dis- 
qualification for holding office should much reduce the number of cases 
in which difficulties arise, especially as notice need not be given wffiere 
the officer is himself a party to the contract with the council. [3773 

Consulting Surveyor. — ^For some of the work of a surveyor and 
engineer in a large borough it is necessary to employ an expert con- 
sultant. For the construction of new main roads or works of sewerage 
or sewage disposal, the erection of dwellings under the Housing Acts, 
or the construction of a new water reservoir or a refuse destructor, 
the bomugh council may have to obtain the advice of such an expert, 
either before the work is undertaken in order that the council may 
decide on their action, or to prepare plans and supervise the work 
during construction. The remuneration for special services of this kind 
forms part of the cost of the work and is defrayed from the loan. The 
special skill, or knowledge of local conditions, possessed by an officer 
who has reached the age limit is sometimes retained by the council 
appointing him as a consulting surveyor at a reduced salary. In 
some instances an objection to the payment of the salary has been 
made by the district auditors of the M. of H., particularly if it can 
be suggested that the salary is really a superannuation aliowance in 
disguise, and the officer cannot be paid a superannuation allowance. 
The M, of T. do not recognise such an arrangement for the purposes 
of their grants. [3783 

London.^ — ^The metropolitan borough councils perform most of the 


(e) Cf. Whifeley v. Barley (1888), 21 Q. B. D. 154 ; 33 Digest 16, SS ; and 
Eduards v. Salmon (3889), 23 Q. B. D. 531 ; 33 Digest 17, 61, 

(/) S. 123(1) ; 26 Statutes 371. The section extends also to officers of county 
councils and parish councils. 
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duties which, outside London, devolve on a borough council and are 
similar to each other in type. 

They are empowered by .sect. 62 of the Metropolis Management 
Act, 1855 (g), to appoint or employ and to remove at pleasure such 
. . . surveyors and such other officers and servants as may be necessary, 
and may allow to such . . . surveyors, officers and servants respec- 
tively such salaries and wages as the council may think fit. Sect. 64 
of the Act prohibits an officer or servant of the council from being 
concerned or interested in any contract or work made with or executed 
for the council, under a penalty of £50 and disqualification for holding 
or continuing in any office or employment under the council. The 
section also forbids an officer under colour of his office or employment 
to accept any fee or reward other than his proper remuneration. These 
provisions have not been repealed or amended by the L.G.A., 1988. 

By sect. 4 of the L.C.C. (General Powers) Act, 1920 (gg), it is not 
lawful within any metropolitan borough to erect any house or other 
building or to rebuild any house or other building which has been 
pulled down to the ground floor or to oceup3?’ such a house or building 
unless it is drained and supplied with water to the satisfaction of the 
council, and by sect. 76 of the Act of 1855 seven days’ notice must be 
given to the council before beginning to build or rebuild or to connect 
drains with sewers, and by sect. 63 of the Metropolis Management 
Amendment Act, 1862 (h), it shall be lawful for the surveyor if he deems 
it necessaiy and proper so to do to require within three days after 
such notice that the building or works referred to shall not be proceeded 
with until the directions of the council have been notified. By sect. 
6 of the Metropolis Management Amendment Act, 1890 (i), it shall 
not be lawful to lay out or commence to form any street, road, passage 
or way over land from which sand or other subsoil has been excavated 
or removed until the consent of the local metropolitan borough council 
has been obtained, and by the following section the surveyor is expressly 
directed to take care that the provisions of the preceding section are 
complied with and any conditions imposed by the council duly observed. 

In general the surveyor and engineer to a metropolitan borough 
council is concerned in the execution of most of the functions of the 
council. 

The variety of these functions is shown by the following description 
of the duties referred to the Works, Public Health, and Highways 
Committees of the Westminster City Council. 

Wo 7 'ks. — (1) The construction, paving, maintenance and repair of 
all streets vested in the council or of which the council undertakes the 
construction, paving, maintenance or repair. 

(2) Tlie naming and numbering of streets, 

(3) The construction, maintenance and cleansing of sewers. 

(4) The construction, maintenance and cleansing of public sanitary 
conveniences and urinals. 

(5) The maintenance and control of public open spaces maintained 
by the council. 

(6) The provision of seats and drinking fountains for the public, 
and troughs for horses or cattle in streets (P.H. (London) Act, 1891, 
sect. 51, and L.C.C. (General Powers) Act, 1928, sect. 35) (k). 


(g) 11 Statutes 893. 

(h) Ibid., 981. 


(gg) Ibid., 1334. 
(i) Ibid., 1016. 
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(7) The planting and maintaining of trees, shrubs and grass margins, 
and the erection and maintenance of tree guards in highwa 3 ^s (L.C.C. 
(General Powers) Act, 1904, sect. 49, and Roads Improvement Act, 1925, 
sect. 1) (Z). 

(8) The lopping of trees, hedges and shrubs overhanging streets 
(L.C.C. (General Powers) Act, 1928, sect. 89) (m). 

(9) The repair and maintenance of so much of the Embankment 
Wall of Grosvenor Road as the council is liable to repair and maintain. 

(10) The repair and maintenance of public statues vested in charge 
of the council. 

(11) The execution, supervision and control of all works undertaken 
or contracted for by the council, not within the reference to, or under 
the control of, any other committee. 

(12) The supervision and execution of so much of all drainage 
works as lies between the intercepting trap of each drain and the sewer, 
and the approval of all plans relating thereto. 

(13) The control and maintenance of land, wharves, depots and 
other buildings allotted to the Works Department. 

(14) All matters within the jurisdiction of the council, not speci- 
fically referred to another committee, relating to : 

The erection, construction, maintenance and demolition of buildings, 
walls, pavement lights and coal plates. 

The administration of the bye-laws for the regulation of lamps, 
signs or other structures overhanging the public way (London 
Building Act, 1930, sect. 184) (n). 

The breaking up and reinstatement of streets by public undertakers. 

The removal of projections which endanger or render less com- 
modious the passage along any street (Metropolis Management 
Act, 1855, sect. 119) (o). 

The removal of obstructions or encroachments in, upon, over or 
under smy street (Metropolitan Paving Act, 1817, sect. 65 ; 
London Building Act, 1930, sect. 221) (p). 

The licensing of hoards and wooden structures. 

The removal of sky-signs. 

The suspension over carriageways of flags and banners for advertise- 
ment purposes (L.C.C. (General Powers) Act, 1924, sect. 54) (g). 

The enforcement of bye-laws made by the L.C.C. under the Adver- 
tisements Regulation Acts, 1907 and 1925 (r). 

The storage of timber. 

The London Overhead Wires Act, 1891 (s), and the bye-laws there- 
under. 

Bye-laws made by the L.C.C. in relation to the demolition of build- 
ings (L.C.C. (General Powers) Act, 1927, sect. 53) (Z). 

The enclosure of unenclosed land adjoining streets (L.C.C. (General 
Powers) Act, 1925, sect. 33) (w). 

Contributions to expenses of paving and sewering of any street 
not repairable by the council {ibid,, sect. 84) (u). 


(1) 11 Statutes 1260 ; 9 Statutes 219. (m) 11 Statutes 1414. 

(n) 23 Statutes 308. (o) 11 Statutes 914. 

(p) Ibid,, 855 ; 23 Statutes 319. (g) 11 Statutes 1366. 

(r) 13 Statutes 908, 1113. 

(s) 54 & 65 Viet. c. Ixxvii., repealed by London Overground Wires, etc., Act, 
1933; 26 Statutes 604 ; which, however, saves bye-laws made under former Act. 

(0 11 Statutes 1B93. (u) Ibid,, 3374,1375. 
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The licensing and control of street traders (L.C.C. (General Powers) 
Act, 1927, sects. 30— 50) (a). 

The variation of the width of carriageways and footways on the 
making np of new streets {ibid,, sect. 58) (5). 

Notices from owners and occupiers of existence of disused drains 
(L.C.C. (General Powers) Act, 1928, sect. 20) (c). 

Prevention of surface water from premises flowing on to the foot- 
path {ibid,, sect. 37) (d), and of soil and refuse being washed into 
streets {ibid,, sect. 38) (e). 

Street lighting, etc. 

Highways and Public Health.— The cleansing of gullies, the cleansing 
and watering of streets, including the footways, the ballasting of 
roads, the removal of snow, the collection, removal and disposal 
of street, house and trade refuse, and the provision, cleansing, 
emptying and maintenance of ashpits and movable receptacles 
for house and trade refuse under the provisions of the P.H. 
(London) Act, 1891 (/), and any other Acts, and any bye-laws 
thereunder (sects. 16 (1) and (2) and 39 (1) of the P.PI. (London) 
Act, 1891). The control and maintenance of lands, wharves, 
depots, etc., sanitary conveniences and uinnals, flushing hydrants 
and ballast bins. 

(The foregoing lists of duties are by no means exhaustive.) [379]] 


( a ) 11 Statutes 1386—1392. ( b ) Ibid ., 1395. 

( c ) Ibid ,, 1407. ( d ) Ibid ., 1413. 

( e ) Ibid ., U 14 . ( f ) Ibid ., 1025 , 
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Police Pensions ; 

Special Constables ; 
Standing Joint Committee ; 
Watch Committee. 


1. Introductory. — Excluding police forces established for special 
purposes such as railway, docks or river police forces, there are four 
types of police forces in England and Wales, established for the 
general policing of police districts, viz. the metropolitan police, the 
City of London police, the county police and the borough police. 

The main Police Acts, such as the Police Pensions Act, 1921 (a), 
the Police Act, 1919 {h), and also the Police Regulations (c) made under 
the latter Act, apply to all the members of these four types of forces. 

The borough police forces are those separate police forces maintained 
in certain cities and boi'oughs outside the area of the Metropolitan 
police district. 

.Several Acts of Parliament apply particularly to borough forces, 
such as : 

(1) The Town Police Clauses Act, 1847 {d), an Act to consolidate 
certain provisions affecting the police of towns which extends only to 
towns to which its provisions have been applied by an Act of Parlia- 
ment, usually a local Act. Although sect. 171 of the P.H.A., 1875 {e), 
incorporated with that Act the provisions of the Act of 1847 wdth respect 
to obstructions and nuisances in the streets, fires, hackney carriages, 
etc., for the purpose of regulating such matters in all boroughs and 
urban districts, sects, 6 to 20 of the Act of 1847, which relate to police 
constables, were not so applied. 

(2) The County and Borough Police Act, 1856 (/). 

(3) The County and Borough Police Act, 1859 (g). 


(a) 12 Statutes 8T3. (6) lUd., 867. 

(c) Police Regulations, 1920 (S.R, & O., No. 1484), reprinted as amended down 
to 1933. 

(d) 12 Statutes 804. (e) 13 Statutes 696. 

(/) 12 Statutes 812. (g) Ibid,, S20. 
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(4) The Municipal Corporations Act, 1882, an Act replacing the 
Municipal Corporations Act, 1885, which had directed the formation 
of a watch committee and a police force in every incorporated borough. 
Part IX. of this Act (/i) deals with the formation and rcgnlation^of 
borough police forces. 

2. Boroiigli Police Forces.— The description borough police ” 
attaches to the police of any provincial city or borough which maintains 
its own police force. A borough may be policed by ‘‘ county police ’’ 
or “ borough police,” but the constables are not “ borough police ” 
unless the borough or city has its own separate police force. 

The Municipal Corporations Act, 1885, required the council of every 
incorporated borough to appoint a watch committee which had the 
duty of appointing and regulating a police force for the borough. 

However, the County Police Act, 1840, (s. 14) (i), allowed an 
incorporated borough to consolidate, by agreement, its police force 
with the county police force, and such consolidation was later facilitated 
by sect. 5 of the County and Borough Police Act, 1856 (/c). 

It should also be noted that, under sect. 81 of the L.G.A., 1888, and 
sect. 91 of the L.G.A., 1988 (Z), the council of a borough might form a 
joint committee with a county council and combine for the purposes of 
joint police administration. 

The increase in the number of incorporated boroughs would have 
resulted in a great increase in the number of borough police forces had 
not sect. 215 of the Municipal Corporations Act, 1882 (m), forbidden 
the establishment in a borough of a new separate police force not 
consolidated with the county police force unless the population of the 
borough was 20,000 or upwards according to the census taken next 
before the date of the incorporation. Also the number of separate 
borough forces existing in 1888 was reduced as a result of the direction 
in sect. 89 of the L.G.A., 1888 {n), that the police force of a borough with 
a population of less than 10,000 at the census of 1881, should be merged 
with the county police force. 

It is usual for the H.O., when a borough seeks incorporation, to 
arrange that the borough shall agree to consolidate its police force with 
that of the county. 

The position at present is that 72 of the 80 provincial county 
boroughs and 49 of the 248 non-county provincial boroughs have 
separate police forces of their own. The Report of the Select Com- 
mittee on Police Forces (Amalgamation), 1982 {nn), contains a recom- 
mendation that the separate police of all non-county boroughs (except 
the Royal Borough of Windsor) with a papulation of less than 80,000 
according to the census of 1981, should be merged in the police forces 
of the counties in which they are situated. This recommendation 
affects 24 of the 49 non-county borough police forces. 

There are now 121 borough police forces in England and Wales, 
with authorised strengths ranging from 11 to 1725. 

The ten largest borough forces are Liverpool (1725), Birmingham 
(1587), Manchester (1404), Leeds (694), Shefiield (676), Bristol (610), 
Bradford (478), Hull (456), Newcastle-on-Tyne (420), and Nottingham 
(886). [881] 


(h) 10 Statutes 680. (i) 12 Statutes 790. 

(fe) lUd.^ 813. (0 10 Statutes 7,52 ; 26 Statutes 353. 

{m) 10 Statutes 645. This section is repealed by the L.G.A., 1933, but re- 
enacted by sect. 186 of that Act. 

{n) Ibid,, 717. (nn) 1981—32 H. C. 106. 
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Borough 'Police Forces in England and Wales 


“ B.’’ means Borough and Co, B.” means County Borough, 
Quai'ter sessions boroughs are indicated by asterisks. The authorised 
strength of the force is given in brackets.) 


Bedfordshire - 
Berkshire ' - 
Buckinghamshire 
Cambridgeshire 
Cheshire ~ 


Cornwail - 

Cumberland - 
Derbyshire - 

Devon -- ~ 


Durham 


Essex - 

Gloucestershire 
Hampshire - 


Herefordshire - 
Hertfordshire - 
Kent - “ 


Lancashire 


Leicestershire - 
Lincolnshire - 


- Bedford, B.^' (56); Luton, B. (65). 

- Reading, Co. B.*^* (113) ; Windsor, B.'^ (31). 

- Chopping Wycombe, B. (29). 

- Cambridge, B.^' (87). 

- Birkenhead, Co. B,'^' (200) ; Chester, City, 

County and Co. B.'*' (54) ; Congleton, B. (13) ; 
Hyde,"B. (39) ; Macclesfield, B. (40) ; Staly- 
bridge, B. (27) ; Stockport, Co. B. (124); 
Wallasey, Co. B. (116). 

- Penzance, B.^’'* (16). 

- Carlisle, City and Co. B.*^' (74). 

-■ Chesterfield, B. (71) ; Derby, Co. (159) ; 
Glossop, B. (31). 

- Exeter, City, County and Co. B.*^' (72) ; Ply- 

mouth, City and Co. B.*^*' (280) ; Tiverton, 
B.* (11). 

- Gateshead, Co. B. (155) ; Hartlepool, B. (26); 

South Shields, Co. B. (135); Sunderland, 
Co. B.*^" (200). 

- Colchester, B.'^' (59) ; Southend-on-Sea, Co. B.*^' 

(162). 

- Bristol, City, County and Co. B."^ (610). 

- Portsmouth, City and Co. (296); South- 

ampton, Co. B."*'* (218); Winchester, City^ 
(35). 

- Hereford, City (42). 

- St. Albans, City (35). 

-■ Canterbury, City and Co. B."^' (35) ; Dover, B.^ 
(64) ; Folkestone, B."'* (51) ; Gravesend, 
B."^* (44) ; Maidstone, B.^' (56) ; Margate, 
B.'^ (56) ; Ramsgate, B. (53) ; Rochester, 
City^ (52); Tunbridge Wells, B. (55). 

- Accrington, B. (52) ; Ashton-under-Lyne, B, (61 ) ; 

Bacup, B. (28) ; Barrow-in-Furiiess, Co. B. 
(89) ; Blackburn, Co. B.'^' (174) ; Blackpool, 
Co. B. (118) ; Bolton, Co. B.‘^' (202) ; Bootle, 
Co. B. (100) ; Burnley, Co. B.* (118) ; 
Clitheroe, B. (15) ; Lancaster, B,"^' (53) ; 
Liverpool, City and Co, B."^ (1725); Man- 
chester, City, County and Co. B.'*' (1404) ; 
Oldham, Co. B.*^ (172) ; Preston, County and 
B.'^’ (144) ; Rochdale, Co. B. (109) ; St. 
Helens, Co. B. (141) ; Salford, City and Co. 
(330) ; Southport, Co. B. (103) ; Warrington, 
Co. B. (100) ; Wigan, Co. B.'*" (109). 

~ Leicester, City and Co. B.* (260). 

- Boston, B. (25) ; Grantham, B.* (23) ; Grimsby, 

Co. B."^ (98); Lincoln, City, County and 
Co. B.* (82), 
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Monmoiitlishire 
■Norfolk . ~ 


NorthamptonsMre - 

Nortliumberland - 

Nottingliamsliire - 

Oxfordshire - ' - 

Shropshire ~ - 

Somerset - - 

Staffordshire ~ - 


Suffolk - 

Surrey - - -- 

Sussex - - - 


Warwickshire ~ 


Westmorland - - 

Wiltshire - - 

Worcestershire - 

Yorkshire (E.R.) - 

Yorkshire (N.R.) - 


Yorkshire (W.R.) - 


Carmarthenshire - 
Glamorgan - - 


Newport, Co. B. (121). 

Gt. Yarmouth, Co.' B.=^* . (74) ; King’s' Lynn, 
B.* (23) ; Norwich, City, County and Co. 
(145). ■■ 

Northampton, Co. B/^ (130) ; Peterborourfi, 
City (40). 

Newcastle-upon-Tyne, City, County and Co. B.*^‘ 
(420) ; Tynemouth, Co. B. (78). 

Newark, B.'^ (20); Nottingham, City, County 
and Co. B.^ (380). 

Oxford, City and Co. B.'*' (105). 

Shrew^sbury, B.'^' (47). 

Bath, City and Co. B.-’- (100) ; Bridg^vater, 
B.^ (20). 

Newcastle-under-Lyme, B.*'* (55) ; Stoke-on- 
Trent, City and Co. (251); Walsall, Co. 
B.* (110) ; Wolverhampton, Co. B."^' (133). 
Ipswich, Co. B.'^' (121). 

Guildford, B.’*' (39) ; Reigate, B. (40). 
Brighton, Co, B,*^' (213) ; Eastbourne, Co. B. 
(102); Hastings, Co. B.'*' (110); Hove, B. 
(77). 

Birmingham, City and Co. B." (1587) ; Coven- 
try, City and Co. B.'^ (210) ; Leamington, B. 
(45). 

Kendal, B. (18). 

Salisbury, City* (29). 

Dudley, Co. B.* (G7) ; Kidderminster, B. (38) ; 

Worcester, City, County and Co. B.* (73). 
Hull, City, County and Co. B.* (456). 
Middlesbrough, Co. B.* (170) ; Scarborough, 
B.* (59) ; York, City, County and Co. B.* 
( 101 ). 

Barnsley, Co. B. (69) ; Bi-adford City and Co. B.* 
(478) ; Dewsbury, Co. B. (64) ; Doncaster, 
Co. B.* (77) ; Halifax, Co. B.* (134) ; Hudders- 
field, Co. B.* (121) ; Leeds, City and Co. B.* 
(694) ; Rotherham, Co. B.* (84) ; Sheffield, 
City and Co. B.* (676) ; Wakefield, City and 
Co. B. (71). 


Wales 

Carmarthen, B.* (12). 

Cardiff, City and Co. B.* (326) ; Merthyr 
Tydfil, Co. B.* (87); Neath, B. (39); 
Swansea, Co. B.* (184). [382] 


3. Control oS Borough Police. — The police authority are responsible 
for the administration of a police force, and the police authority of a 
borough with a police force are the watch committee of the borough 
(Police Pensions Act, 1921, s. 30, and Third Schedule) (o). See title 
Watch Committee. 


(o) 12 Statutes 888, 894. 
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It is a cardinal principle of English public administration that local 
authorities are responsible for the policing of their districts, and as an 
ihiistration of the fact it will be sufficient to mention the Riot (Damages) 
Act, 1886 (p), which places the responsibility^for damage by rioters 
upon the police authority of the district. See title Riots. 

As ancillary to their power of control, the watch committee may from 
time to time frame such regulations as they deem expedient for pre- 
venting neglect or abuse, and for making the borough constables 
efficient in the discharge of their duties (Municipal Corporations Act, 
1882, s. 191 (3)) (g), and a copy of any such rules must be sent to the 
Secretary of State (^’5id., sect, 192). 

Such" rules should not in any way conflict with the statutory Police 
Regulations, 1920(f). 

Although the watch committee is a committee created and placed 
by statute in control of the borough police, it is necessary under the 
Municipal Corpus. Act, 1882 (s. 140 and Fifth Schedule, Part 2 (^‘), 
as amended by sect. 186 of the L.G.A., 1933), to obtain the approval 
of tile borough council before the pay and other expenses of the police 
can be paid out of the general rate fund. By sect. 2 of the R, & V. A., 
1925 (^), the general rate of the borough W'^as substituted for the 
watch rate leviable under sect. 197 of the Act of 1882, for the expenses 
of the police. 

One-half of the total net approved expenditure on purely police 
purposes is now paid from the annual parliamentary police vote, subject 
to the conditions laid down in the Secretary of State’s Rules of 
October 24, 1919, under which this Government grant is calculated only 
on expenses actually incurred for police purposes, services not strictly 
in the nature of police duty being excluded, the police accounts being 
audited by the district auditors of the M. of H. The Home Secretary 
may withhold this Government grant in whole or in part from any force 
if he is not satisfied that the force is efficiently and property administered, 
or if his approval has not been obtained for the rates of pay and allow- 
ances of the force. A borough force is annually inspected by one of 
His Majest 3 ^’s Inspectors of Constabulaiy, whose duty under the 
County and Borough Police Act, 1856 (s. 15) {u), is to visit and inquire 
into the state and the efficiency of the police force, the state of the 
police stations and other police premises, and whether the provisions of 
the Police Acts and Regulations are duty observed and carried into 
effect. 

Instructions as to general police administration from time to time 
are issued by the H.O,, and the Police Pensions Acts and the Police 
Regulations apply to all borough police forces. The effect is that the 
Secretary of State is in the position of a central co-ordinating authorit}^ 
McCardie, J,, in Fisher v. Oldham Corpn. (a), referred in detail to the 
fullness of central administrative control of the police, and observed that 
the Home Secretary is the central police authority. 

Thus, the control over its police force exercised by the watch com- 
mittee of a borough is tempered by the fact that the borough council 
must approve its expenditure, that the requirements of the Secretary 
of State should be complied with, and that the control must be exercised 
in accordance with the Police Acts and Regulations. 

(р) 12 Statutes 844. {q) 10 Statutes 637. 

(r) S.R. & O., 1920, No. 1484. (s) 10 Statutes 622, 663. 

{/) 14 Statutes 618. (u) 12 Statutes 815. 

(с) [1930] 2 K. B. 364. 
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' Tlie , executive control of a borough force is exercised by the chief' 
constable^ who is appointed by, and is responsible to, the watch com- 
mittee. See title Chief Constable. £3883 

4. Organisation o! a Borough Force. — The. watch comniittee is 
responsible for securing that the borough police force is adequate 
for the policing of the borough (Municipal Corporations Act, 1882, 
s. 191 (1)) (b), but the authorised establishment of the several ranks is 
subject to the approval of the Secretary of State (Police Regulation 5). 
Any alteration in the authorised strength should have the prior approval 
of the H.O, ■ 

The prescribed ranks are : chief constable (or head constable), 
superintendent, inspector, sergeant and constable ; and the ranks of 
assistant chief constable, chief superintendent, chief inspector, sub- 
divisional inspector, sub-inspector, station sergeant and acting sergeant 
may also be authorised by the Secretary of State (Police Regulations 
1 and 2). ■ 

All members of the force hold the office of “ constable.” 

The number and designations of intermediate ranks will depend on 
the size of the force. In large borough forces there may be chief 
superintendents and chief inspectors ; in small forces there may only 
be inspectors : but in ail police forces there are sergeants. 

The area within the jurisdiction of a borough police force is known 
as its police district. 

A borough is usually marked out into beats, a beat being the area 
to which a constable is assigned for duty during his tour of ditty, which 
under Police Regulation 34 is normally eight hours per day. 

Several beats are grouped for supervision by a sergeant or inspector, 
and the group is termed a section. 

In a large borough a number of sections may be grouped for super- 
vision by an inspector and the whole area thus supervised is known as 
a sub-division. A number of sections or sub-divisions grouped together 
for control by a superintendent or other officer, who is directly 
responsible to the chief constable, is known as a division. Therefore 
the police districts of a borough may be organised into divisions, sub- 
divisions, sections and beats, and the terms “ division,” sub-division ” 
and “ section ” are also applied to the body of men acting under the 
direction of the superintendent, inspector or sergeant, as the case 
'.may'be. ' 

Thus, the policing of a borough is based on the beat system, and the 
organisation should be such that the beats are adequately patrolled 
under proper supervision by superior officers. 

Provision also has to be made for station, reserve and other duties, 
including in many boroughs, motor patrolling, police ambulances, and 
trafllc duty. 

In addition to providing for what may be termed ‘‘ ordinary police 
work,” many borough forces have to maintain departments, including 
the headquarters administrative (office) staff, the criminal investigation 
or detective staff, and other departments for specialised work such as 
the training of recruits, the serving of summonses and the execution 
of warrants, the disposition of lost property, and inquiries on behalf of 
the coroner. 

These special departments are staffed by police officers. 


(b) 10 Statutes 636. 
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The office staff at the headquarters of a force may be assisted by 
female typists who are in effect municipal employees, and in several 
forces it is the practice to employ youths as boy clerks, on the under- 
standing that they will in due course become members of the police 
force provided they possess the necessary qualifications. 

The C.I.D. is composed of police officers transferred from the uniform 
branch as possessing qualifications for the performance of detective 
work. They perform duty in plain clothes and are mainly engaged in 

inquiry work in the detection of crime. 

Eecruits to the force are trained by one or more experienced police 
officers, and the assistance of municipal school teachers may be utilised 
in respect to instruction in general educational subjects. Police officers 
afford instruction in police duties and in all subjects in which a police 
officer requires to be instructed. 

In large forces it is convenient to detail a number of police officers 
for the purpose of serving summonses and executing warrants directing 
imprisonment or the payment of fines, and this department works in 
close conjunction with the police courts. 

A considerable amount of lost property comes into the possession 
of the police, and a large number of inquiries are made of the police by 
persons who have lost property. A system of recording lost property 
and property found is essential, and this can best be managed by a 
police department established for the purpose. 

The coroner must rely on the police to make the inquiries necessary 
for inquests, and this work, which to a great extent is detective work, 
can be efficiently performed by selected police officers specially assigned 
for the purpose. 

In some borough forces, police women are employed as members 
of the police force, and their employment is regulated by the Police 
(Women) Regulations, 1931 (c), made under sect. 4 of the Police Act, 
1919 (d). 

The strength of a police force may be at any time supplemented by ; 

(1) Additional constables appointed for special purposes such as 
the policing of docks, the assisting of a municipal department, etc., 
but the cost of such constables must be defrayed by the company, 
department, etc., which employs them (see County Police Act, 1840, 
s. 19 (e), and Town Police Clauses Act, 1847, s. 7) (/), and deducted from 
tiie police expenditure towards which the Government grant is payable. 

(2) First police reservists, that is men of approved character and 
qualifications, usually police pensioners and ex-members of His 
Majesty’s Forces, who are temporarily engaged (usually on a week’s 
notice) and, when required, attested as constables. While so emplo^^ed 
they are supplied with police uniform and equipment, and act in all 
respects as members of the police force for the time being. 

(3) Special constables. See title Special Constables. £3843 

5. Jurisdiction o£ a Borough Constable.— -A borough constable has 
all the powers and privileges, and is liable to all the duties and respon- 
sibilities, that any constable has in his constablewick at common law 
or by statute, in his borough, in the county in which his borough or 
any part thereof is situate, and in every county being within seven miles 


(c) S,R. 0., 1931, No. 878. (d) 12 Statutes 868. 

(e) Ibid., 791. 

(/) Ibid., 805. This provision is now only in force in areas to which it has been 
applied by a local Act. 
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from any part of Ms boroiigli and in all liberties in any such county 
(Municipal Corpus. Actj 1882, s. 191 (2)) (g). By sect. 2 of the 
County and Borougb Police Act, 1859 (h), a borough constable was not, 
as such constable, to be required to act out of his borough except in 
execution of warrants of justices of his borough or in pursuance of 
directions from the watch committee in case of special emergency, and 
the section made similar provision as regards a county constable acting 
in a borough. The Police Act, 1890, s. 25 (i), allows police authorities 
to enter into agreements for mutual aid, whereby a force may be assisted 
by constables of another force who for the time being are to be deemed 
for all purposes constables of the aided force, and have the like 
powers, duties and privileges. Since 1925, all the forces of England 
and Wales have entered into a common mutual aid agreement, and on 
the request of the police authority or of the chief constable of a force, if 
the povLU' has been delegated to him, the members of other forces may be 
called in to act as constables within the jurisdiction of the aided force. 

Normally a borough constable does not perform duty outside the 
area of his borough unless he is so directed by his superior officer. 
However, boundaries are often disregarded where offences are com- 
mitted, and police motor patrols in particular now travel on duty by 
arrangement outside the areas of their boroughs. When outside his 
police district, the constable, as a private person apart from his office of 
constable, has power to deal with felony and breach of the peace, but 
naturally, unless acting on specific instructions, he should not deal 
with minor breaches of the law which are best left to be dealt with by the 
police of the locality. [385] 

6. Status of a Borough Constable. — A borough constable, as stated 
in sect. 191 (2) of the Municipal Corpus. Act, 1882 {k), has all the 
powers and privileges of a constable, at common law or by statute. He 
is by the common law^ a conservator of the peace with a general duty to 
keep the King’s peace. 

He serves the Sovereign in the office of constable, as stated in his 
declaration of office (see Appointment of a Borough Constable ” later). 

He is not an agent of the watch committee, but is personally liable 
for any misuse of his pow^^ers or any act in excess of his authority as 
constable. 

The status of a constable was exhaustively discussed in tlic case of 
Fisher v. Oldham Corpm, 1930 (1), in which it w^as decided that the 
corpn. w^ere not responsible in law for the arrest or detention of the 
plaintiff, as in effecting the arrest the police w^ere not acting as the 
servants or agents of the defendants, but were fulfilling their duties 
as public servants and officers of the Crown. 

In the course of his judgment McCardie, J., dealt with the common 
law status of police officers, remarking that it w^as clear from Mackallei/ s 
Case (1611) (m), that a constable w'^as regarded as a servant or minister 
of the King. The whole ratio decidendi of Coomber v. Berks JJ. (n), 
w^as that the police were the servants of the Crown and not of the local 
authority. The oath of an Oldham constable was to faithfully dis- 
charge his duties as a constable and was not an oath to act as a servant 
of the corpn. 


(g) 10 Statutes 63(>. 

(i) Ibid., 850. 

(1) [1030] 2 K. B. 364 ; Digest (Supp.). 
(n) (1883), 48 J. P. 421 ; 9 App. Cas. 61. 


(/^) 12 Statutes 820. 
(k) 10 Statutes 636. 
(wi) 9 Co. Rep. 65 b. 
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He pointed out that the Municipal Corpus. Act, 1882 (o), gave but 
limited powers to the watch committee, and tlmt primd^^ police 
constable is not the servant of the borough, but a servant of the State, 
a ministerial officer of the centrah power, though subject, in some 
respects, to local supervision and local regulation. Only in a special 
and limited sense could a police officer be said to be in the employ of a 
municipal corpn. 

To hold that the normal relation of master and servant or principal 
and agent, exists between a police officer and the municipal corpn. 
in whose area he acts would be contrary, in his view, to statute, to 
established decision, and to sound public policy. 

McCardie, J., also referred with approval to the Australian case 
of Enever v. The King (1906) (p), in v/hich Griffith, C.J., said that the 
powers of a police officer, as police officer, whether conferred by common 
or statute law, are exercised by him by virtue of his office and cannot be 
exercised on the responsibility of any person but himself, and that a 
constable, -when acting as a police officer, is not exercising a delegated 
authority but an original authority. £686 j 

7. Powers of a Borough Constable. — A borough constable, as stated 
above, has all the pow’-ers and privileges of a constable. These “ powers 
and privileges ’’ are not specifically defined by statute, but they include 
the power of arrest without warrant at common law of persons whom he 
sees committing treason, felony or breach of the peace, whom he suspects 
on reasonable cause of having committed felony, who are charged by 
others, apparently with good reason, with having committed treason or 
felony, or who assault or obstruct him in the execution of his duty ; the 
powers of arrest conferred on him for many offences by many statutes ; 
and the powder to arrest on warrant duly issued by a justice. A con- 
stable has great powers of arrest, but as he is personally liable for his 
acts he should exercise these powers with intelligence and discretion. 

Where sects. 15 and 17 of the Town Police Clauses Act, 1847 (g), 
have been applied to a borough by a local x4et, a borough constable is 
empowered to arrest without warrant any person found committing any 
offence, punishable either upon indictment or as a misdemeanor upon 
summary conviction by virtue of the Act of 1847 or any later Act 
with which that Act is incorporated, and a person arrested for any such 
offence which is punishable summaiily may be released by the police 
on bail. 

Also a borough constable may, while on duty, apprehend any idle 
and disorderly person whom he finds disturbing the public peace, or 
'vrh.om he has just cause to suspect of intention to commit a felony ; and 
a borough constable at a police station may release on bail any 
person arrested without warrant for a petty misdemeanor (Municipal 
Corpus, xlct, 1882, ss. 193, 227) (r). As constable, he has a general 
power to enforce the criminal law and he may be regarded as acting 
in the execution of his duty when inquiring into any breaeh of the law 
that it is his duty to enforce. 

In addition to other general statutes protecting him in the execution 
of his duty, the Towm Police Clauses Act, 1847, s, 20 (s), and the 
Municipal Corpus. Act, 1882, s. 195 (t)^ direct that any person may on 


(o) 10 Statutes 576. (p) 3 C, L. R. 909. 

(g) 12 Statutes 806, 807. (r) 10 Statutes 637, 649. 

(s) 12 Statutes 807. (i) lo Statutes 638. 
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summary conviction be fined up to five pounds for assaulting or resisting, 
or aiding or inciting any person to assault or resist, a borough constable 
in the execution of his duty. The Borough Constables Act, 1883 {u), 
provided that the provision in the Act of 1882 should not be taken to 
have repealed sect. 20 of the Act of 1847. 

In many respects the powers of a borough constable may be inferred 
from his duties, as when directed by law to perform any public duty he 
is armed with the power to carry it out. [S873 

8. Duties of a Borough Constable.— The general duty of every 
member of a police force is to carry out all lawful orders, and at all times 
punctually and promptly to perform all appointed duties and attend 
to all matters within the scope of his office (Police Regulation 33). 

Within the scope of his office come the preservation of the peace, 
the prevention and detection of crime, the general protection of the 
public and the enforcement of the law. 

As is the case with respect to his powers, the duties of a constable 
are not, and could not well be, prescribed in detail. 

Indeed, the opinion has been expressed that it would be wiser to 
swear the constable to the due execution of his office in general rather 
than to descend to particulars of his duties. 

Police duty, apart from the enforcement of local Acts, bye-laws and 
orders, is much the same in every police force, and generally speaking 
the constable is engaged in guarding the public against ail dangers to 
person and property. The Town Police Clauses Act, 1847, s. 14 (a), 
directs borough constables to keep watch and ward within the borough, 
and to use their best endeavours to prevent all felonies, misdemeanors 
and breaches of the peace. 

The County and Borough Police Act, 1856, s. 7 (&), orders that 
borough constables, in addition to their ordinary duties, shall perform 
all such duties connected with the police in their borough as the watch 
committee from time to time direct and require. The expression 
‘‘ duties connected with the police ” is not defined, but Police Regulation 
73 (see ‘‘ Extra Duties ”) refers to the Secretary of State the power of 
deciding wliat duties the police may iiot properly be required to per- 
form. 

This direction to perform duties connected with the police ” is 
supplemented by the power of the watch committee to make regulations 
for preventing neglect or abuse and for making borough constables 
efficient in the disciiarge of their duties (Municipal Corpus. Act, 
1882, s. 191 (3)) (c). 

Sect. 191 (2) of the last quoted Act further directs that a borough 
constable shall also obey all such lawful commands as he receives from 
any Justice having Jurisdiction in the borough or in any county in which 
the constable is called on to act. CB88]| 

9. Extra Duties.— In dealing with the allowances which may be 
paid to members of a police force, Police Regulation 73 states that an 
extra duty allowance is permissible where a constable is required to 
undertake any of the following extra duties : 

Inspection under the Diseases of Animals Act ; inspection of weights 
and measures ; inspection under the Food and Drugs Act and the 
Fertilisers and Feeding Stuffs Act ; inspection under the Explosives Act 


(u) 10 Statutes 685. (a) 12 Statutes 806. 

(b) lbid»i 814. (c) 10 Statutes 637. 
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and tlie Petroleum Acts ; inspection under the Shops Acts ; and duties 
on behalf of the local authority in respect of local taxation licences. 

Such an allowance is not permissible for the enfoi cement of the 
Cinematograph Act, or of borough bye-laws, or for billetnig, issue of 
pedlars’ certificates, or for the inspection of domestic servants regi^nes, 
common lodging-houses, hackney carriages, licensed boats, beach 
trading, markets, fire appliances, and street lamps. ^ 

If a police officer performs duties as assistant relieving oflicer he may 
be paid an annual allowance if it is established that the duties cause a 

material addition to his normal work. — 

The Regulation further directs that the police shall not be required 
to perform the following duties : Any work not connected with police 
duty which in the opinion of the Secretary of State the police may not 
properly be required to perform; town crier; mayor’s attendant; 
collection of market tolls ; collection and recovery of monies due under 
maintenance orders under the Summary^ Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1925 (cc) ; collection and recovery of monies 
due under affiliation orders. 

However, this prohibition does not preclude the collection of monies 
by a police officer appointed, with the consent of the police authority, 
collecting officer under the Affiliation Orders Act, 1914, or under the 
Criminal Justice Administration Act, 1914, or the receipt of monies 
tendered at a police station ; nor does it affect the duties of the police 
in the execution of any warrant. 

The Regulation is here given in exLenso as many of the above-men- 
tioned duties may be placed on the police in boroughs. 

In this connection it should be mentioned that the watch committee 
may employ constables, wholly or partially, as firemen under the 
Police Act, 1893 {d), but subject to the consent of the constable being 
obtained. 

The enforcement of the Explosives Acts, 1875 and 1923 {e), and the 
Petroleum (Consolidation) Act, 1928 (/), is usually carried out by the 
police, and a police officer may^ be appointed inspector under these Acts. 
On behalf of the local authority he will issue licences, inspect premises 
and take proceedings for breaches of the Acts. This work is of a special 
nature, and in a large borough the inspector, with any police assistants 
necessary, will devote his whole time to it. 

The same observations apply to the inspection of hackney carriages, 
though such work has been reduced in extent owing to the fact that 
public vehicles, other than hackney carriages, trams and trolley vehicles, 
arc now termed iiublic service vehicles, and are under the jurisdiction 
of the Traffic Commissioners, acting under the powers conferred by Part 
IV. of the Road Traffic Act, 1930 (g). [389] 

10. Traffic Control in a Borough, — A constable on duty has full 
power, under sect. 49 of the Road Traffic Act, 1930 {h)^ to regulate all 
vehicular traffic ; and other sections of the Act, together v/ith the High- 
way Acts and other Acts, have created traffic offences with which any 
constable may deal. 

However, the borough constable may be given further powers and 
duties under sect. 21 of the Town Police Clauses Act, 1847 (i). 


(cc) 9 Statutes 405, 413, 414, 965. (d) 12 Statutes 855. 

(e) 8 Statutes 385, 447. (/) 13 Statutes 1170. 

(g) 23 Statutes C>54. (h) Ibid,, 647, 

(i) 19 Statutes 36. 
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This section applies to boroughs and urban districts in geiierai, and 
to those rural districts to which it has been extended by order of the 
M. of H, (PJT.A.; 

Under this section the local authority may from time to time make 
orders for the route to be observed by all carts, carriages, horses and per- 
sons, and for preventing obstruction of the streets within the borough or 
district in all times of public processions, rejoicings or illuminations, 
and in any case when the streets are thronged or liable to be obstructed ; 
and may also give directions to the constables for keeping order and 
preventing any obstruction of the streets in the neighbourhood of 
theatres and other places of public resort ; and any wilful breach of any 
such order is punishable b}^ penalty not exceeding 405. 

Under the Road Traffic Act, 1930, sect. 46, as amended, by the Iload 
and Rail Traffic Act, 1933, sect. 29 (4), a borough council may, subject 
to confirmation by the Minister of Transport, make an order prohibiting 
or restricting the driving of vehicles on any specified road (Q, and a 
borough higliway authority have power, by order or by notice, tem- 
porarily to prohibit or restrict traffic on roads (m). £3903 

11. Appointment ol a Borough Constable. — The watch committee 
are responsible for the appointment of borough constables who are to 
be sworn in before a Justice having jurisdiction in the borough (Muni- 
cipal Corpus. Act, 1882, s. 191) (n). 

By the Promissory Oaths Act, 1868, s. 12 (o), a declaration has replaced 
the ancient oath of office, and by this declaration a constable solemnly, 
sincerely and truly declares and affirms that he will well and truly 
serve the Sovereign in the office of constable ; that he will act as a con- 
stable for preserving the peace and preventing crimes and offences, 
and for apprehending offenders against the peace ; and that while he 
continues to hold the office he will discharge the duties thereof to the 
best of his skill and knowdedge faithfully, according to law, without 
fear, favour, affection, malice or ill-will. 

The chief constable selects persons suitable for the force, persons 
who come within the prescribed age and height limits, and who satisfy 
the conditions as to character, constitution, education, etc,, laid down in 
Police Regulations 7 and 8. 

These recruits may come before the watch committee for formal 
appointment. Appointment itself dates from ti:ic day on which the 
recruit becomes a member of the force and is attested as a constable, but 
a constable is on probation for two years from that date, and during that 
period the chief constable has power to dispense with his services if he 
considers that the probationary constable is not fitted, physically or 
mentally, to perform the duties of his ofixee or that he is not likely to 
become an efficient and well-conducted constable (Police Regulations 
10 and 11). 

Constables additional to the authorised strength of a force may be 
ap})ointed on the application of, and at the expense of, persons needing 
their services (see Organisation of a Borough Force ”). £3913 

12. Pay and Conditions o! Service* — The pay and allowances of all 
members of the English and Welsh police forces must accord with the 
Police Regulations, which are made by the Secretary of State under 
sect. 4 of the Police Act, 1919 (p), after their submission in draft to the 


(k) 13 Statutes 696, 741. (1) 23 Statutes 643 ; 26 Statutes 895. 

(m) S. 47 ; 23 Statutes 645. (n) 10 Statutes 036. 

(o) 3 Statutes 383. (p) 12 Statutes 868. 
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police councii (created by that Act) which may make representations 
regarding any pi'oposed regulation. 

In addition the scale of pay of each force is subject to the approval 
of the Secretary of State (Police Regulation 47), and no allowances may 
be paid except such as are prescribed by the Regulations or specially 
authorised by the Secretary of State (Police Regulation 64). 

Each force has its own conditions of service, which in the case of a 
borough force are promulgated by the authority of the watch committee . 
These conditions of service are accepted by every entrant to the force 
as one of the bases of his contract of service. 

The conditions are fairly uniform throughout the borough forces, 
a nd model police conditions of service were drawn up by a sub-committee 

of the police council (Report dated January 15, 1925). [3923 

13. Discipline of a Borough Police Force.— A code of offences against 
discipline is given in the appendix to the Police Regulations, 1920 (g), 
and the watch committee, under sect. 191 (3) of the Municipal Corpns. 
Act, 1882 (f), may make regulations for preventing neglect or 
abuse. 

The watch committee is the disciplinary authority for borough 
forces, and offences against discipline are to be dealt with in the manner 
prescribed by Police Regulations 12 to 26. 

A constable against whom a charge of indiscipline is preferred is 
entitled to appear, with witnesses on his behalf, before the chief con- 
stable (Police Regulations 16 — 18). 

The chief constable of the borough, subject to any general directions 
of the watch committee, shall either dismiss the case, remit it to the 
watch committee for further hearing, or award a punishment as pre- 
scribed in Regulation 21, but any punishment other than a caution is 
subject to confirmation by the watch committee. A borough constable, 
who is punished by the chief constable, is entitled to appear before 
the watch committee to appeal against the decision upon giving notice 
in writing to the chief constable forthwith, or at any later date not less 
than three clear days before his case is laid before the committee 
(Police Regulation 20). 

Punishment ranges from dismissal to reduction, line, reprimand or 
caution. The watch committee or the chief constable, as the case may 
be, control the procedure on the hearing of a disciplinary charge. The 
witnesses ai'e not sworn. The accused is not entitled to legal representa- 
tion, but he must be allowed to have, if he so desires, another serving 
member of the force selected by himself to assist him in presenting his 
case (Police Regulation 18). 

Under the Municipal Corpns. Act, 1882, the watch committee, 
or any two Justices having jurisdiction in the borough may at any time 
suspend any borough constable whom they think negligent in the 
discharge of his duty or otherwise unfit for the same (sect. 191 (4)), and 
a borough constable, on summary conviction of neglect of duty or of 
disobedience to a lawful order, is liable to ten days’ imprisonment or 
to a fine of or to be dismissed from his office (sect. 194) (s). 

The watch committee, if they think that any borough constable is 
remiss, negligent in the discharge of his duty or otherwise unfit for the 
same, may suspend and fine and reduce him to an inferior rank (County 
and Borough Police Act, 1859, s. 26) (t), and may for the same reasons 

iq) S.R. & O., 1920, No. 1484. 

{$) Ibid., 637, 


(f) 10 Statutes 637. 
(0 12 Statutes 822. 
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suspend and dismiss him — dismissal at once determining all powers 
vested in him as a borough constable (Municipal Corpus Act, 1882, 
s. 191 (4), (5)) (w). 

These early disciplinary powers of dismissal and rediietion were 
saved by sect. 21 of the Police Pensions Act, 1921 (a), which states that 
nothing in the Act is to prejudice any existing right of dismissing any 
member of the force or requiring him to resign as an alternative to 
dismissal, or reducing him to any lower rank or lower rate of pay. 

However, it would appear that the power of the disciplinary authority 
to punish members of the force must be exercised in the manner pre- 
sciibed by the Police Regulations, 1920, as indicated by the cases of 
the Chief Constable of St Helens, which in 1927 was considered by a 
tribunal of inquiry, and of W allwork v. Fielding (6), which are referred to 
under ‘‘ Retirement, etc., of a Chief Constable ” (title Chief Constable). 

If a member of a force is dismissed, or required to resign as an 
alternative to dismissal, he has the right to appeal to the Secretary of 
State, and the procedure will be as directed by the Police (Appeals) 
Rules of July 29, 1927 (c), made under the Police (Appeals) Act, 1927 (d). 

Notice of appeal in the form prescribed in the schedule to the Rules 
and accompanied by a statement of the grounds of appeal and the names 
of witnesses with a statement of what they can prove, must be sent to 
the Secretary of State and to the watch committee within ten days 
from the date when the appellant received on the misconduct form the 
notification of the order against which he desires to appeal (Rule 3). 
The Secretary of State may allow or dismiss the appeal or vary the 
punishment, either on the documents submitted together with any 
further statements he may require, or after considering the report of 
any person or persons he may have appointed under the Act to hold a 
sworn inquiry into the case (sect. 2). [^93 3 

14. Retirement, etc., from a Borough Force. — Under sect. 4 of the 
County and Borough Police Act, 1859 {e) (see also County Police Act, 
1839, s. 13, and Town Police Clauses Act, 1847, s. 10(/)), a borough 
constable cannot resign his office or withdraw himself from the duties 
thereof, unless he is expressly allowed so to do in writing by his chief 
constable or until after he has given to his chief constable one month’s 
notice of his intention to resign. 

Any borough constable who resigns or withdraws from his duty 
without such leave or notice is liable to a penalty not exceeding £5 on 
summary conviction before any two Justices (g). All arrears of pay then 
due to him are, without further proceeding in respect of his offence, 
liable to be forfeited (/^). 

If a constable has completed twenty-five years’ approved service 
and has given three months’ written notice, or such shorter notice as the 
police authority may accept, to the police authority of his intention to 
retire he is entitled on the expiration of such notice to retire on an 
ordinary pension for life (Police Pensions Act, 1921, s. 2 (1) (a) (i)). 
See title Police Pensions. 

(u) 10 Statutes 637. (a) 12 Statutes 884. 

(6) [1922] 2 K. B. 66 ; 37 Digest 180, U. (c) S.R. & O., 1927, No. 680. 

(d) 12 Statutes 898. (e) Ibid,, 821. 

(/) Ibid,, 778, 805. The former section seems to be extended to borough police 
by s. 4 of the Act of 1859. 

(g) County and Borough Police Act, 1859, s, 4, as amended by the County and 
Borough Police Act, 1919 ; 12 Statutes 821, 873. 

(h) Ibid. 


{i) 12 Statutes 874. 
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If a deduction is proposed to be made from tlie actual service of a 
borough constable in reckoning the “ approved service/’ the decision of 
the chief constable is subject to the approval of the watch committee 
(PoVwe Pensions Act, 1921, s. 7 (2) (k)). A chief constable or assistant 
chief constable appointed after August 28, 1921, cannot, except with 
the consent of the watch committee, retire without medical certificate 
on an ordinary pension unless he has attained the age of 60 
{'ibul, s. 2 (B) {f)). 

If a. member of a borough force attains the prescribed age of com- 
pulsory retirement (sergeants and constables 55, superintendents and 
inspectors 60, chief constables and assistant chief constables 65), he 
must retire on attaining that age, unless his service is extended for a 
further period, in no case exceeding 5 years, with the approval of the 
watch committee (Police Pensions Act, 1921, s. 1 (m)). 

However, this provision as to compulsory retirement does not apply 
to a member of a force who was serving on August 28, 1921, unless and 
until he has completed the service necessary to qualify him to retire 
without medical certificate on pension equal to two-thirds of his pay, 
or if he had before June 28, 1906, attained a rank above that of inspector 
(Police Pensions Act, 1921, s. 29 (1) (b) (n)). 

Where a borough constable is dismissed or ceases to belong to 
the borough force, all powers vested in him as a constable in 
that borough immediately cease (Municipal Corpns. Act, 1882, 
s. 191 (5) (o)). 

All clothing and articles of equipment issued are for use in the 
performance of duty; they do not become the property of the 
individual member of the force and must be delivered up by him on 
leaving the force (Police Regulation 88). 

The Town Police Clauses Act, 1847, s. 11 (p) (following sect. 14 of the 
County Police Act, 1889 (q)), directs that a borough constable appointed 
under the Act who is dismissed or ceases to hold and exercise his office 
shall forthwith deliver up all the clothing, accoutrements, appoint- 
ments and other necessaries which have been supplied to him for the 
execution of his dut}?-, on pain of imprisonment not exceeding one month, 
and any Justice may issue his warrant to search for and seize all such 
articles not so delivered up wherever the same are found, [3943 

London. — This subject is dealt with under the titles Metropolitan 
Police, Commissioner of Police. £8953 


(l) Ibid., 874. 

(n) Ibid., 887. 

(p) 12 Statutes 805, 
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See Borough Engineer and Surveyor. 


ik) 12 Statutes 877. 
(») JUd., 873. 

(o) 10 Statutes 637. 
(<?) IHd., 770. 
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Grcneral. — The recurrerit plea for the application, of business methods 
in local administration does not always take into account the essential 
differences (in nature and motive) between a local authority and a 
business undertaking. Transactions of the latter are undertaken in 
pursuit of profit and are classified in accounts into capital and revenue. 
Capital may be pi'ovided by personal investment of the proprietor, 
the introduction of a partner or, in the case of a limited company, 
an issue of share capital or mortgage debentures. In the case of a 
local authority, however, transactions are entered into in order to pro- 
vide a service,’’ the ultimate liability for which is a charge on the 
local rate. 
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The usual classification of transactioiis into revenue and ^ capital 
is replaced, in the case of a local authority’s accounts, by a division of 
expenditure into (1) expenditure which must be charged against the rate 
or other revenue for a financial year, and (2) expenditure which may be 
spread over a term of years. It is to finance expenditure of this latter 
class that borrowing powers are conferi'ed on local authorities to be 

exercised by raising loans from the investing public. 

In earlier years it was possible to spread expenditure over a period 
of years by the council arranging with the creditor for payment by 
deferred instalments, but with the growth of municipal activity this 
proved to be unworkable, and it became the practice to mortgage 
some specific security of the authority. This method operated satis- 
factorily for a period, but with further developments the mortgaging 
of specific assets created comifiications, and so a system of mortgaging 
as security the whole of the rates and revenues of the authority has come 
into vogue. 

During this period of development, the methods by which a local 
authority can borrow have also been changing and improving, and now 
local authorities are authorised to borrow money in a variety of ways, 
the most popular of which are the issue of stock, mortgage loans, local 
bonds, and bank overdrafts. 

Although a local authority can thus raise money for capital purposes 
readily, it is necessary that statutory authority should exist allowing 
the authority to borrow for the particular purpose in view. Usually 
the statutory power requires that the sums borrowed under it should 
also be specifically approved or sanctioned by the appropriate Govern- 
ment department. Money borrowed by a local authority must also be 
repaid within a certain specified period, since a local authority is 
unable to create irredeemable capital in the manner which is appro- 
priate to private enterprise. It will therefore be found that a sanction 
given by a Government department to a local authority to borrow 
money invariably imposes a condition that the loan should be paid off 
within a stated period of 3rears. 

Money borrowed by a local authority is described as the loan debt ” 
of the authority, but this description, although strictly correct, tends 
to obscure the real comparison with the share capital of a commercial 
undertaking. In considering this relationship, it is important to bear 
in mind that the debt of a local authority is incurred substantially 
for the purpose of acquiring assets, the majority of which are, to a 
greater or less extent, productive of revenue. In this conneetion the 
debt of a local authority differs from national debt, which is not generally 
represented by tangible assets. C*^963 

Advantages and Disadvantages oi Borrowing.— As has been explained, 
the power to borrow is essential to a local authority for the purpose of 
the purchase of costly assets. Any attempt to incTease local rates 
by a sum sufficient to provide large sums of money for material capital 
development would be met by very strong opposition from local rate- 
payers. The small ratepayers would object to the payment of large 
sums for services which they possibly might never live to enjoy to the 
full extent, while the commercial community would prefer to equate their 
rate liabilities, instead of paying a large sum in one year followed by a 
much diminished amount in the immediately succeeding period. 

The argument that borrowing provides facilities for easy spending 
is to a certain extent undoubtedly true, but deferring capital expenditure 
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is not necessarily economy. The alternative to borrowing, i,e. the 
restriction of necessary or beneficent services to such as could be fairly 
provided out of current revenue, might not only retard progress, but 
might, in the long run, prove more expensive. 

The power to borrow should, however, be exercised with the greatest 
care, because persistent borrowing may defeat its object, viz. to 
spread the burden equitably over the useful life of the asset. 
Every local authority should therefore consider whether it is wiser to 
borrow for a purpose which could not unreasonably be defrayed direct 
from revenue. The cost of an asset to an authority, if paid for by 
means of borrowed money, is greater than if the payment is made direct 
from revenue, since the authority is required to find interest on the 
capital borrowed and eventually to repay the whole capital sum. 

A simple illustration will show the effect of continued borrowing, 
which, it should be said, has been exemplified in the history of many 
local authorities. Assume a local authority has borrowed £10,000 a 
year for 40 years at 5 per cent, and has been repaying the borrowed 
capital by the instalment method. By the sixteenth year the charge 
for interest and repayment amounts to £10,500, increasing yearly until 
in the fortieth year it is in excess of £20,000, more than double the 
sum borrowed in that year. Further, the average yearly debt charge 
throughout the period is in excess of £12,000 (as compared with the 
sum of £10,000 borrowed each year) and at the end of the period there 
is an outstanding debt of £195,000. 

It may be said, therefore, that the policy of a local authority with 
regard to borrowing should be adopted with the following considerations 
in view : 

1. That borrowing from year to year for any and every purpose of 

a permanent character may not secure the best value for the 
money spent and may not attain the object in view of spread- 
ing the burden over the period of benefit. 

2. That borrowing should be restricted within the narrowest possible 

limits, generally to non-recurring or exceptional expenditure. 

8. That regular recurring expenditure of a capital nature should 
be met from revenue, the charge being equalised as fairly 
as possible by a programme which provides for approximately 
the same amount to be spent each year. 

4, That where money for defraying the cost of capital assets is 

provided out of current revenue it is likely to be more care- 
fully spent than if the money had been borrowed. 

5. That borrowing for capital expenditure entails considerable 

additional cost in connection with the works or assets 
provided. 

Some advocates of borrowing contend that the less money taken 
from the pockets of the ratepayers the better it is for the community 
as a whole, since the ratepayer is able to utilise his money in a manner 
which is of greater benefit to the community. This is known as the 
“ fructification ’’ argument, but on close examination it is now generally 
accepted as having little or no validity in the case of local authorities 
who have to provide money for capital expenditure year after year, 
now for one purpose, now for another, in seemingly unending succession, 
for it is the cumulative effect of a long continued course of borrowing 
which reveals its financial unsoundness. 
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Usually local authorities will take advantage of their borrowing 
powers in conditions such as the following : 

1. When the asset acquired is likely to be of benefit for a number of 

years, and is of an exceptional character, e.g-, a town hall or 
public offices. 

2. When the value of an asset is progressive, and the full benefit 

will not be experienced for a number of years, e.g. the construc- 
tion of a reservoir or trunk mains for a water undertaking. 

3. When the asset, although diminishing in value, has a life of 

several years, e.g. a new fleet of motor omnibuses. 

On the other hand it is generally accepted that the expenditure on 
work of a capital nature which is constantly recurring, or is perhaps 
continuous, should be paid direct from revenue. It will thus follow that 
the money to be spent in renewing the fleet of omnibuses mentioned 
above would be provided from revenue and not from a further loan. 
Similarly, expenditure on street improvements, other than those of 
major importance, can generally be defrayed from revenue, and in all 
cases regard should be paid to the total capital requirements of a local 
authority over a period. See also title Capital Expenditure out of 
Income. [397] . 

Borrowing Powers. — ^A local authority must possess statutory 
borrowing powers before a loan can be raised. Generally such powers 
are contained in public general Acts of Parliament. In other cases 
authority is contained in a local Act which has been promoted by the 
local authority concerned. Until the passing of the L.G.A., 1938, 
provisions empowering to borrow were contained in a variety of public 
statutes, but the L.G.A., 1933, has now consolidated the various 
provisions contained in a large number of Acts, and comprehensive 
powers are contained in sect. 195 (a). This section provides that a local 
authority may, with the consent of the sanctioning authority, or in the 
ease of a parish council, with the consent of the Minister of Health 
and the county council, borrow money for the following purposes ; 

1. The acquisition of land, which they have power to acquire. 

2. The erection of buildings, which they have power to erect. 

3. The execution of any permanent work, the provision of any plant 

or the doing of any other thing which the local authority have 
power to execute, provide or do, the cost of which the sanction- 
ing authority considers should be spread over a period of years. 

4. In the case of a county council to lend money to parish councils. 

(In this case the consent of the Minister of Health is not 
required.) 

5. For any other purpose for which the local authority are authoiisecl 

to borrow under any enactment or statutory order. 

Subsequent sections of the Act deal with the modes of borrowing and 
periods for repayment. 

A local Act for the specific purpose of borrowing money for capital 
works is only promoted by a local authority when it is not feasible to 
carry out the scheme of finance or to borrow money under a public general 
Act. This is because of the expense attached to the promotion of a local 
Act, a consent to a loan under the provisions of a public Act being com- 
paratively inexpensive. Where it has been found necessary to promote 
a bill for the purpose of obtaining additional powers, clauses will be 


(a) 26 Statutes 412, 
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included authorising the amount borrowed, the security to be given for 
the borrowed money, and the provisions for repayment. 

It is not unusual for a local authority promoting a bill in Parliament 
for general purposes to include clauses authorising the borrowing of 
money for various purposes of a substantial nature, when it is desired 
to obtain from Paiiiament certain concessions, such as a longer period 
for repayment, or a deferring of the date upon which repayment must 
commence to operate, or the capitalisation of interest, not usually other- 
wise available. It is a matter of some difficulty to obtain similar con- 
cessions from a Government department. £3983 

Governmental Sanctions to Loans.— It is notusually sufficient, for an 
authority to have general statutory powers to borrow, but a specific 
sanction must be obtained in almost every case from the appropriate 
Government department before the loan is raised (for exceptions, see 
post, p. 204). The ap|)ropriate Government department is the M. of M., 
except in the following cases : 

Particulars* Sanctioning Authority, 

Purposes of the Tramways Act, 1870 (6). M. ofT. 

Purposes of the Light Railways Acts, M. ofT. 

1896(c) and 1912(d). 

Purposesof Part V. of the Road Traffic Act, M. ofT. 

1930(e). 

Electricity Undertakings, The Electricity Commissioners. 

In addition to these sanctioning authorities, certain local authorities 
have also power to sanction loans to smaller authorities; thus county 
councils are empowered to sanction loans for parish councils within their 
area, and the L.C.C. is the sanctioning authority for loans required by 
metropolitan borough councils in connection with most purposes under 
the Metropolis Management Acts and Housing Acts, and under the 
Public Health (London) Act, 1891, in respect of mortuaries and hospitals. 
It should be observed that the provisions of the L.G.A., 1933, by sect. 
308 (/), relating to borrowing do hot apply to London (see post, p. 223). 

To obtain a sanction an authority must comply with departmental 
requirements. In general the following procedure is necessary where 
an application for sanction is made to a Government department : 

1. The local council must consider the work to be undertaken or 

the asset to be acquired, and must pass a resolution, approving 
the scheme and authorising the application for a loan sanction. 

2. The clerk to the authority will make a formal application for 

sanction stating the period required and enclosing 

(a) a copy of the resolution of the council; 

(b) detailed plans and estimates. 

3. The Minister will consider the desirability or otherwise of holding 

a local inquiry. Should the inquiry be decided upon it will 
be held by an inspector of the Ministry after due public notice 
has been given. At the inquiry the authority will state its 
case for a sanction and the inspector will hear any objections 
which may be raised by ratepayers or other interested parties. 
After the inquiry the inspector will submit to the Minister 
a confidential report on the results of his investigation. 


(b) 20 Statutes 0. 

(d) JUd.y 314, 

(/) 26 Statutes 470. 


(c) 14 Statutes 252, 
(e) 23 Statutes 678. 
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4. The Minister will decide upon the desirability or otherwise of 
sanctioning the loan, and if it is approved will forward a 
formal sanction to the authority. 

There is no right of appeal against the decision of a Government 
department, and if an authority considers that a loan is essential the 
only course available is to apply direct to Parliament through the 
medium of a private bill Such a bill, however, would undoubtedly 
be opposed before the Parliamentary Committees by the Ministry who 
refused the loan. 

A parish council has no right of appeal against the decision of a 
county council. £^^^3 

Form of Sanction. — The form of sanction issued by a department 
is quite simple. It commences with a recital that the council of an 
authority have applied to the Ministry for sanction to borrow money 
for a purpose under the authority of the Act empowering the authority 
to borrow, and continues to the effect that the Minister has determined 
to sanction a loan of the amount specified in the sanction to be 
borrowed on the security of the revenues of the coiurcil, and repaid 
with interest within a stated term of years from the date of 
borrowing. 

The council is not entitled to pay the salaries or wages of officers 
or employees of the permanent staff out of money borrowed under 
the sanction, except any additional remuneration as may become 
payable in respect of overtime or additional work carried out by 
the officers or employees in connection with the scheme sanctioned. 
This provision illustrates the distinction which has already been 
drawn between capital expenditure (in the commercial sense) and 
expenditure by a loeal authority which may be charged against a loan. 
A loan sanction must not be used to relieve the rates of a charge that 
would normally be borne on the rates. This condition is not usually 
contained in the formal sanction, but will be found in the letter to the 
clerk which invariably accompanies a loan sanction. £4003 

Loans not Requiring Governmental Sanction. — The sanction of a 
Government department to the raising of a loan is imnecessaiy in those 
eases only in which a statutory borrowing power exists which may be 
exercised without additional authority. This obtains in tlie following 
cases : 

1. Where a local Act has been obtained by a local authority which 

contains borrowing powers which are not stated to be subject 
to the sanction of a Government department. 

2. Where a loan is raised on the credit of sewage lands and plant 

under the powers contained in sect, 285 of the P.Ii.A., 1875 (g). 

3. In the case of a borough, where a loan is raised on mortgage of 

corporate land, etc., but it should be noted that the charging of 
the land needs the consent of the Minister (h). 

4. In the case of temporary loans, whether by bank overdraft 

or otherwise, for the purpose of defraying expenses (including 
the payment of sums due by a local authority to meet the 
expenses of other authorities) pending the receipt of revenues 


(«) 13 Statutes 724. See also L.G.A., 1983, s. 217 (b) ; 2G Statutes 423. 
(//) Ibid., s, 172 (3) ; ibid,^ 401, 
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receivable in respect of the period of account in which those 
expenses are chargeable (such revenues having been taken 
into account in the estimates for that period), and where capital 
expenditure has to be defrayed pending the raising of a loan 
w^hich has been authorised for the purpose (i), 

5. In the case of borrowing for the purpose of repaying money 

previously borrowed by the local authority, or replacing money 
which, during the preceding twelve months, has been tem- 
porarily applied from other monies of the local authority in 
repaying money previously borrowed, and which at the time 
of such repayment it was intended should be replaced by 
borrowed money (fc). 

6. The City of London has preserved an ancient privilege which 

enables them to dispense wdth the sanction of a Government 
department to the raising of loans, and although some of 
their local Acts confer borrowing powers for specific works 
the time and method of repayment of the loans are in their 
discretion (see p. 223). [^01] 

Returns to Minister. — The clerk of a local authority is required by 
sect. 199 of the L.G.A., 1933 (Z), to transmit to the Minister of 
Health a return showing the provision made by the local authority 
for the repayment of borrowed money. This return must be submitted, 
within one month after request by the Minister to forward the return, 
and the section supersedes any enactment or statutory order requiring 
a similar return to be rendered periodically. (See sub-sect. (6)). 

The Minister has power to prescribe the form in which such returns 
should be made, and if he so requires he can insist that the return should 
be verified by a statutory declaration made by the treasurer or other 
person whose duty it is to keep the accounts of the local authority. 
If the Minister is not satisfied with the return, and it appears to him that 
the local authority : 

(a) have failed to pay an instalment or annual payment required 

to be paid ; 

(b) have failed to aj^propriate to the discharge of any loan, any 

sum required to be so appropriated ; 

(c) have Mled to set apart any sum required for a sinking fund ; 

(d) have applied any portion of a sinking fund to a purpose other 

than those authorised ; 

lie may make an order directing that any sums specified in the order 
\vhich must not exceed the amount in respect of which default has been 
made, shall be paid or applied in accordance with the terms of the 
order (Z). If necessary, an order requiring sucli payments may be 
enforced, at the instance of the Minister, by mandamus. 

If any person responsible for making a return in this connection 
fails to do so, he is liable on summary conviction to a line not exceeding 
£20, and notwithstanding the recovery of any such fine the return may 
be enforced, at the instance of the Minister, by mandamus (Z). 

Forms of Borrowing. — Having obtained the necessary authority 
to borrow, the authority has next to consider the best methods of raising 


(i) L.G.A., 1933, s. 215 ; 26 Statutes 422. 
(1) Ibid., s. 199 ; ibid., 415. 


{k) Ibid., s. 216 ; ibid.^ 423, 
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the money required. The methods available, some of which, how- 
ever, are not available to local authorities in general are as follows : 

1, The issue of Stock. (See title Stock.) 

2. Loans on Mortgage. (See title Moetgages.) 

S. The issue of Debentures or Annuit}^ Certificates. (See title Local 

Loans.) 

4. Through the medium of an Overdraft. (See title Bankers and 

OTHER Overdrafts.) 

5. A Loan from the Public Works Loan Commissioners. (See 

title Public Works Loans Acts.) 

G. The issue of Bills. (See title Bills, borrowing by.) 

7. The issue of Bonds. (See title Bonds.) 

8. The Utilisation of accumulated Sinking and Redemption Funds. 

(See pp. 212, 215.) [403] 

Security for Loans. — ^/iny loan raised by a local authority must be 
charged upon some specific security. Formerly it was the practice to 
empower authorities to borrow upon the security of specified under- 
takings, properties or revenues, the security varying with the purpose 
of the loan, but apart from a mortgage of sewage land and plant under 
the provisions of sect. 285 of the P.H.A., 1875 (ante^ p. 204), and in the 
case of boroughs, a mortgage of corporate land, under sect. 172 of the 
L.G.A., 1933 (m), local authorities will give a similar security for each 
loan, and all monies borrowed -will be charged indifferently on all the 
revenues of the authority. This is provided for in sect. 197 of the L.G. A., 
1933 (mm), which also provides that all securities created by a local 
authority shall rank equally without any priority, ivith the exception that 
any priority existing on January 1, 1934, is not to be affected by that Act. 

This common security which enables a common form of mortgage 
deed to be used for mortgage loans is a great boon to local authorities, 
since it simplifies procedure and enhances the credit of the authority. 
Lenders are in no doubt concerning the adequacy of their security. It 
has had the further advantage of developing the system of short-term 
mortgages, from which has evolved the mortgage or loan pool (see title 
Mort(JAges), and later the Consolidated Loans Fund (see title Con- 
solidated Loans Fund), which have enabled local authorities to take 
advantage of favourable monetary conditions and in this way reduce 
tile avercige rate of interest payable on their loans. [404] 

Earmarking Loans to Borrowing Powers. — It has been customary 
in the case of many local authorities to earmark particular mortgages to 
specific sanctions to borrow, although there does not appear ever to 
liave been a statutory necessity for this procedure. The practice led 
to many conqilications, since in the event of a loan having to be repaid 
before the expiration of the period for which it was sanctioned, it was 
necessary to reborrow a part of the sum repaid, although ample money 
might be available in a sinking fund opened for another loan. It is 
not unusual to find a reference to the particular sanction in the mort- 
gage deed, and indeed some lenders require the loan sanction to be 
deposited with them at the time of the loan being made. Such ear- 
marking is quite unnecessary and it appears clear from the Accounts 
(Boroughs and Metropolitan Boroughs) Regulations, 1930 (n), that ear- 
marking is not olficially required, since the Second Schedule to the Order 
gives a direction that “ a separate cash account shall be kept of all 


(m) 26 Statutes 400. 

(n) S.R. & O., 1930, No. 30. 


(m?n) IhicLt 413. 
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Bionies raised ... headed general loanSj” and further directs that 
amounts shall be transferred from that account to the appropriate cash 
account of the borrowing fund in accordance with the statutory borrow- 
ing power. The practice is growing of opening a mortgage pool, which is 
clearly contemplated by the Accounts Order. In such a mortgage pool 
individual loans raised lose their identity (see title Mortgages), 

The avoidance of earmarking in this manner is of great advantage 
to local authorities and is a great saver of time and work. £4053 

Trustee Securities. — It is obviously of advantage to a local authority 
if their loans are trustee securities, since the funds in the hands of trustees 
are of a substantial character and greatly enlarge the source of supply. 

The securities authorised as trustee investments are set out in the 
Trustee Act, 1925, Part I. (o), and include the following loans of local 
authorities : 

1. Consolidated stock created by the Metropolitan Board of Works 

or by the L.C.C., or debenture stock created by the Receiver 
for the Metropolitan Police District or stock of the Metro- 
politan Water Board. 

2. Nominal or inscribed stock issued or to be issued under the 

authority of any Act of Parliament or Provisional Order by 
the corpn. of any municipal borough in the United Kingdom 
having, according to the returns of the last census prior to the 
date of investment, a population exceeding 50,000, or by a 
county council in the United Kingdom. 

S. Any local bonds issued under the Housing (Additional Powers) 
Act, 1919, and mortgages of any fund or rate granted after 
the passing of that Act under the authority of any Act or 
Provisional Order by a local authority (including a county 
council) which is authorised to issue local bonds under that 
Act, 

The provisions of the Trustee Act, 1925 (o), create a curious and 
anomalous position in certain towns. Stock issued by a municipal corpn. 
having a population of less than 50,000 at the last census is not entitled 
to rank as a trustee security, but housing bonds issued by the same 
authority are trustee securities. Similarly, mortgages issued by a local 
authority are trustee securities provided the authority has been author- 
ised to issue local bonds under the Housing (Additional Powers) Act of 
1919, and under sect. 87 of the Housing Act, 1925 (oa). £4063 

Eepayment of Loans. General, — ^No local authority is permitted 
in these days to raise irredeemable loans because the condition and 
status of an authority may vary to such a great extent over a period 
of years that such a practice might prove highly dangerous to the invest- 
ing public. As illustrative of this it may be mentioned that important 
and flourishing towns in certain parts of the country have been adversely 
affected by post-war conditions to such an extent that they have 
experienced difficulties in meeting their commitments. Still more 
striking, perhaps, is the case of those small communities which exist 
in various parts of the country, and which were prosperous and important 
boroughs in bygone centuries. 

A commercial concern is not affected in like manner. When the 
concern ceases to pay, steps are taken by the shareholders or others 
to reorganise or to liquidate the company. Consequently it is not 

(oo) 18 Statutes 1050. 


(o) 20 Statutes 94 et seq. 
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necessary for a company to arrange to repay its share capita! over a 
period of years. 

The important difference in regard to repayment of loans between a 
local authority and a commercial concern (or capital) makes the com- 
parison of their financial affairs a matter of some dilEculty, and con- 
sequentty gives rise to misunderstandingSj particularly with regard to 
the financial position and results of a trading undertaking managed and 
controlled by a local authority as compared with a similar concern 
operated by a company. 

It is important to note the variations in meaning of the term re- 
payment ’’ in relation to borrowing by a local authority. A stock 
issue is made at a certain date and the prospectus contains a statement 
that the issue will be redeemed on or before a specified date. Usually 
the authority lias the option to redeem at par at a comparatively 
early date~-™~possib]y twenty years after the date of issue — but must 
repay tlic whole amount outstanding at some later date, usually some 
twenty years after the optional date. 

Sinii'larly, where loans are raised by means of mortgages, the deeds 
specify the date by which they will be repaid, although it may be possible 
by arrangement to effect a renewal of the loan for a further period. 
This, however, is in effect a fresh borrowing (see under Loans not 
Requiring Sanction,” ante, on p. 205). 

Provisions of a like nature apply to all the forms in which a local 
authority can borrow money, and are described in detail under the 
heading Forms of borrowing.” 

In this sense repayment ” refers to the contract between borrower 
and lender, but this contract has no necessary relation to the terms of 
the loan sanction. In former years it was often possible to exercise a 
sanction by a single loan for the full sanction period, the lender accepting 
repayment by instalments in conformity with the conditions of the 
sanction, and this practice led to the “ earmarking ” of loans. In such 
circumstances sanction and loan were absolutely correlated, but under 
modern conditions this is often not practicable. £407 J 

In tJic other sense the expression ‘‘ repayment ” refers to the con- 
dition in the loan sanction specifying the period within which the loan 
must be repaid. This condition is satisfied by the provision out of 
current revenue throughout the sanction period of such sums as will 
enable the loan to be repaid (see Methods of Repayment,” post, 
p. 210). Such provision ensures the fimdameiitai object of borrowing, 
namely, the spreading of the expenditure, financed by means of the 
loan, o^^r a number of rate periods, and would be more correctly described 
as the ‘‘redemption of loan expenditure.” The compulsory provision 
out of current revenue for redemption of loans has no precise parallel 
in ordinary commercial accounts, a fact which sometimes gives rise to 
misleading comparisons, although provision for depreciation of wasting 
assets is to some extent equivalent. This explains the absence of the 
latter item in local authorities’ accounts, which is sometimes com- 
mented upon unfavourably. It is in this sense of redemption that the 
term “ repayment ” is generally used. 

Parliament has prescribed certain maximum periods for loan repay- 
ments (see 2^ost), and departments are permitted to sanction loans for 
such periods within the maximum period as they may consider proper. 
The subject of loan repayments was considered by a select committee 
in 1902 under the chairmanship of the late Sir Grant Lawson, then Mr. 
Grant Lawson, and the committee reported that they were generally 
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ill favour,, of the maintenance of 'existing conditions, ■ The principal 
amendments suggested by the committee were designed to secure 
uniformity as between the periods allowed for the repayment of loans for 
similar purposes by general Acts, and to’ ensure that the loan periods 
granted in private bills should coincide with the probable life of an asset 
as in the case of the periods allowed in the sanctions gi'anted by Govern- 
ment, departments., [408] 

Periods for Re2)ayment.^ — Sect. 198 of the L.G.A., 1983 (p), together 
with the Eighth Schedule (q) to the Act, gives the maximum periods 
which can be sanctioned for the repayment of loans. These periods are 
based upon the estimated life of the asset, but it is understood that the 
estimate errs on the safe side. The Minister, in sanctioning a loan, will 
not necessarily grant the maximum period, and it is invariably the aim 
to ensure tliat a. loan will be fully repaid before the utility of the asset 
is gone. Discretionary powers with regard to the period for repayment 
do not remain solely with the sanctioning authority, since tlie local 
authority may apply for a period less than tiie maximum authorised by 
tlie statute ; while again if a sanction has been given for a specific period 
of years, the local authority has discretion to repay the loan before the 
sanctioned period has expired if the contract with the lender enables 
them to do so. 


Tlie repayment of loans may be suspended for a period in certain cir- 
cumstances, and it is provided by sect. 198 (2) of the L.G.A., 1988 (p), that 
where any sum is borrowed by a local authority for the purpose of meet- 
ing expenditure on the construction of new, or the extension or alteration 
of existing works forming part of an undertaking of a revenue -producing 
character, the annual repayments may be suspended for such period and 
subject to such conditions as the sanctioning authority may determine, 
not being longer tlian the period during which the expenditure remains 
imremunerative or for a period of five years whichever is the shorter. 

By sect. 198 of the L.G.A., 1983 (pp), the periods allowed by various 
public general Acts, witliin which loans must be repaid, have been 
assimilated. Ordinarily the maximum period for the repayment of 
any such loan is to be 60 years, but the Eighth Schedule (g) to the Act 
contains a list of loans for the repayment of which a different maximum 
period is prescribed. Tlicse loans are as follows : 


Enaciment. 
Tramways Act, 1870. 


Allotments Acts, 1908 to 
1981. 

Small Holdings and xAliot- 
ments Acts, 1908 to 1981. 
Housing Acts, 1925 and 
1980. 


Housing (Rural Workers) 
Acts, 1926 and 1981. 

Road Traffic Act, 1980. 


Purpose Jot which Ttioney 
may'behori'OweiE 

Generally for the purposes 
of the tramway under- 
taking. 

Acquisition of land for use 
as allotments. 

Acquisition of land for use 
as small holdings. 

All bon’owings for the pur- 
poses of the Acts other 
than borrowings by a 
county council for the 
purpose of making grants 
or loans to, or subscrib- 
ing to the capital of 
public utility societies. 

Generally for the purposes 
of these Acts. 

I^or the purposes of Part 
V. of that Act. 


Maxinmm period for rc- 
payment of a lomL 
80 years. 

80 years. 

80 years. 

SO years. 


80 years. 

Such period as the M. of T. 
may sanction, 

[4093 


(p) 20 Statutes 414. 


(q) JMd,, 510. 


{pp) Ibid.f 413. 
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As already stated, the basis which is adopted for the period sanctioned 
by a Government departmerxt for the repayment of a loan is the 
estimated working* life of the asset, but regard is also paid to the pos- 
sibility of tlic asset becoming obsolete tliroiigh a change of outlook or 
an advance in public opinion. It should be noted that a fixed period is 
prescribed even when the subject of the loan is of such a permanent 
character as freehold laud. [410] 

Equation of Loan Periods.— In former years the equation of loan 
periods, by which is meant the ascertainment of a mean period for the 
repayment of a number of grouped loans, was frequently adopted in 
conjunction with, a scheme for the consolidation of loans. The advan- 
tage sought was the consequent simplification of sinking fund profusion, 
but there were certain difficulties in the application of this operation, and 
modern developments of the technique of loan finance have rendered 
the operation less frequently necessary. Where an equation of loan 
jieriods is still desired, authority can be obtained by means of a local Act, 
Prov isional Order, or sanction of a Government department, 

Dale of Mepayment — When a loan is being repaid through the 
medium of a sinking fund some difficulty occasionally arises as to the 
date upon which the first instalment should be paid to the sinking fund. 
The capital asset in respect of which the provision is to be made may be 
acquired or constructed over a period of several months or possibly 
years, and may be financed in the first instance from revenue balance 
or from bank overdraft, (Temporary borrowing by bank ov^erdraft 
is regarded as the raising of a loan for the purpose of regulating the date 
of repayment (see sect. 215 (2), L.G.A., 1933)) ( 5 ). In such cases it is 
desirable to ascertain as far as possible the mean date of the expenditure, 
and for the first instalment to the sinking fund to be contributed within 
twelve months of this mean date. Where the capital construction 
extends over a very long period, e.g. more than twelve months, it is 
probably desirable to divide the loan into one or more parts so that one 
loan is created in respect of the expenditure in each financial year, 
and a mean date is ascertained in respect of expenditure during each 
of such financial years. This will entail several calculations for the 
repayment of the loans, but will hav^'e the advantage that each year will 
be charged witli its appropriate proportion of capital repayments. 

Where a loan is raised on the security of a mortgage, sect, 212 (2) 
of the L.G.A., 1933 {t), requires the first payment to the sinking fund to 
be made within twelve months of the date of borrowing, or where the loan 
is repayable by half-yeaidy instalments within six months of this date. 
An exception to this general rule may be made in the case of a big under- 
taking vdiich is unlikely to pi^ove of utility until the works are finally com- 
pleted, and permission may be obtained in such cases from the sanctioning 
authority for the repayment to commeiice from the time when the asset is 
definitely in V¥orking order. Statutory authority for this course is con- 
tained in sect. 198 (2) of the L.G.A., 1933 {u) (see ante, p. 209). [411] 

Methods of Repayment, — There exists a variety of methods by which 
loans can be repaid, and the method adopted will depend upon the cir- 
cumstances of a particular authority. Usually a large authority will 
accumulate funds for the repayment of loans through the medium of a 
sinking fund, or in the case of a stock issue through the medium of a 
stock redemption fund, while in many cases a small authority will 
repay loans raised on mortgage direct to the lender by yearly or haif- 

(s) 26 Statutes 422. (I) lUd., 420. (u) IbuL, 414. 
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■yearly instalments. These repayments by the small authority to the 
lender will be based on one of two methods whieh are termed respectively 
the instalment method and the annuity method. These methods 
represent the usual manner in which loans are repaid. An additional 
method by which loans are drawn for annually can be operated under 
the Local Loans Act, 1875, and is dealt with under the title Local 
Loans. C4T23 

The Instalment Method . — This consists of the repayment of the total 
loan by equal yearly or half-yearly instalments of principal calculated 
by dividing the number of years or half-years contained in the loan 
period into the amount of the principal involved, and interest is payable 
on the balance of the principal outstanding from time to time. Under 
this method the total payment each year for principal and interest 
together is a constantly diminishing amount. There are certain definite 
advantages attached to this method of repayment. 

1. It is the cheapest form of boiTowing by reason of the fact that 

interest costs at any given rate of interest ai'e less than under 
any other system of repayment. 

2. The book-keeping operations of the authority operating this 

form of repayment are simple. 

8. It provides that the loan charges are heaviest when the cost 
of maintaining the asset is at its lowest, i.e. at the beginning 
of the period. This is particulai'ly useful in connection with 
loans for such purposes as engines and motor vehicles. 

The chief disadvantages attaching to this method are : 

1. It is comparatively difficult to obtain lenders to advance money 

on these terms owing to the fact that the investment produces 
a constantly decreasing return. Usually a higher rate of 
interest is demanded for money to be repaid in this manner, 

2. It creates a heavy burden on the earlier years which may prove 

a handicap to a revenue-producing concern if the income does 
not attain its maximum level in the early years. 

The following represents an example of repayment of a loan by the 
instalment method and the interest payable thereon. 


Repx\yihent of Loan by Equal Annual Instalments of PiiiNCxrAL with 
Intekest on the Balance Outstanding, 

Loan of £1000 at 5 per cent, interest repayable in ten years. 


Year. 

Principal repaid. 

Interest on outstanding 
loan. 

Total loan charges. 


£: 

s. 

(L 

■ ; £ 


1 

d. 

£ 

S, 

d. 

I 

100 

0 

0 

50 

0 

0 

150 

0 

0 

2 

100 

0 

0 

45 

0 

0 

145 

0 

0 

3 

100 

0 

0 

40 

0 

0 

140 

0 

0 

4 

100 

0 

0 

35 

0 

0 

135 

0 

0 

5 

100 

0 

0 

30 

0 

0 

180 

0 

0 

6 

100 

0 

0 

25 

0 

0 

125 

0 

0 

7 

100 

0 

0 

20 

0 

0 

, 120 

0 

0 

8 

100 

0 

0 

15 

0 

0 

115 

0 

0 

0 

100 

0 

0 

10 

0 

0 

110 

0 

0 

10 

100 

0 

0 

5 

0 

0 

105 

0 

0 


£1000 

0 

0 

' ; £275 

0 

0 

£1273 

0 

0 
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The Annuity Meihod,— The amiuity method of repaynicD^ of loans 
differs from tlie instalment system in that each equal instalment is in 
part conq^osed of interest, and the amounts of principal and interest 
pa)’ablc each year or each half-year remain constant throughout the 
period of the loam In the earlier years of a long period loan, the yearly 
or lialf-yearly payment represents interest chiefly, but as the amount 
of interest falls so' the amount of principal repaid increases until towards 
the end of the loan period the instalment represents chiefly the repay- 
ment of principal. 

The annuity method is useful in the case of assets where the revenue 
is constantly incireasing, as in the case of a trading undertaking, but 
where tlie cost of maintaining the asset is increasing with the passing 
of tlic }’ears, the incidence of the loan charge becomes unfavourable as 
coiupared with the instalment method. 

With 3 Tgard to the liorrow-ing of money subject to repayment by 
this metliod it will be found that lenders are more favourable to this 
method than to tlie instalment method, as they are assined of receiving 
an equal sum each year instead of a diminishing amount. 

The following table shows the loan charges in connection with a 
loan raised upon the annuity method. 


Repayment or Loan by Equal Annual Instalments of Peincipal and 
Interest Combined. 

Loan of £1000 at 5 per cent, repayable in ten years. 


Year. 

Principal repaid. 

Interest on outstanding 
loan. 

Total loan cliarges. 


£ 

s. 

d. 

£ 

6*. 

d. 

£ 

5. 

d. 

1 

79 

10 

1 

50 

0 

0 

129 

10 

1 

' 2 

83 

9 

7 

46 

0 

6 

129 

10 

1 

8 

87 

13 

1 

41 

17 

0 

129 

10 

1 

. 4; 

92 

0 

9 

37 

9 

4 

129 

10 

1 

■ 5 

96 

12 

9 

32 

17 

4 

129 

10 

1 

6:'- 

101 

0 

5 

28 

0 

8 

129 

10 

1 

■ T 

100 

10 

10 

22 

19 

3 

129 

10 

1' 

8 

111 

17 

5 

17 

12 

8 

129 

10 

1 

9 

117 

9 

4 

12 

0 

9 

129 

10 

1 

10 

123 

6 

9 

6 

S 

4 

■ 129 

10 

1 


£1000 

0 

0 

£295 

0 

10 

";£1295' 

0 

10 ' 


Comparing this with the table given for loan charges under the 
instalment metliod, it will be seen that the cost is definitefy greater, and 
in considering the adojition of either scheme for loan repayments this 
additional cost will necessarily be taken into account {vv)* £4143 

Sinking Funds . — The sinking fund for the repayment of loans has 
been e\x>lvcd more recently and is now almost universal. Redemption 
by moans of a sinking fund was allowed by the Metropolis Management 
Act, 1855 (t’aa). The first sinking fund provisions of more general 
application framed on modem lines are contained in the P.H.A., 
1875, sect. 284 (a), by which an equal amount is required to be set 
aside each year and to accumulate at compound interest at an agreed 
rate. Some years later, model sinking hind clauses "were prepared 

(iv) See generally Archer’s Loan Tables (7th Edn.) for the repayment of loans by 
wa^^ of annuity and by sinking fund. 

(vvv) 11 Statutes 889. 


(v) 13 Statutes 728. 
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by the Local GoTernmeiit Board, the predecessors of the M. of H., 
and these clauses have been incorporated in a number of local Acts. 

The repayment of loans by way of sinking funds is now regulated 
by sect. 218 of the L.G.A., 1983 (uj), which provides that if a local 
authority determine to repay a mortgage loan by means of a sinking 
fund, the sinking fund must be formed and maintained by either : 

(a) Payment to the fund throughout the fixed period (x) of such 

equal annual sums as will be sufficient to pay off the whole of 
the loan within the period prescribed for repayment, or 

(b) Payment to the fund throughout the fixed period (tr) of such 

equal annual amounts as with the accumulations at a rate not 
exceeding the prescribed rate or such higher rate as the M. of H. 
may approve, will be sufficient to pay off the total amount of 
the loan within the period prescribed for I’epayment. 

A sinking fund formed under (a) above is termed a non-accumulating 
sinking fund, and one formed under (b) is an accumulating sinking fund. 

Sums paid into a sinking fund, unless applied in repayment of 
moneys for the repayment of which the fund is formed, are required 
to be immediately invested in statutory securities. The operation of 
the accumulating sinking fund depends upon the regular and prompt 
investment of the annual contribution and of the interest oil investments 
in such a way as to secure the accumulation of the fund at the prescribed 
rate. To avoid difficulty in this respect it is convenient, in practice, to 
carry interest on the investments of an accumulating sinking fund to 
the county fund, or general rate fund, as the case may be, and not direct 
to the sinking fund (y). The consequential loss to the sinking fund of 
this interest is made good by a direct contribution from the county 
fund or general rate fund to the sinking fund, in addition to the equal 
annual contribution, of an amount equal to the interest which should 
be paid into the fund based on the prescribed rate of accumulation. 
Sub-sect. (3) of sect. 218 of the L.G.A., 1988, gives legal effect to this 
course and thus enables the tax deducted from the interest on invest- 
ments to be included in the general pool of the county or general rate 
fund, and to become available for the purposes of set-off. See title 
Income Tax. 

The whole or any part of a sinking fund may at any time be applied 
in the discharge of the loan for which the sinking fund was formed. 
Where such discharge of debt is made out of the proceeds of an, accumu- 
lating sinking fund, however, the local authority is required to pay into 
the fund each year, and accumulate during the residxxe of the fixed 
period, an amount equal to the iirtei^est which would have been pro- 
duced if the amount had been in,vested at the rate per cent, on which the 
annual payments to tlxe fund are based (z). 

Where a sinking fund contains a surplus, possibly tJiroiigh the sale of 
investments at a price higher than the amouixt paid for them, the surplus 
is required to be applied to such capital purposes as the local authority, 
with the consent of the Minister of Health, may determine. 

Bate of Accumulation . — The rate of accumulation to be estimated 
for an accumulating sinking fund is a ixaatter of considerable importance, 
for a small variation in the rate causes a considerable diffei-ence in the 


(z£j) 20 Statutes 420. 

{x) “ l<’ixed period ” means the period originally fixed as the period within which 
the moneys borro^ved are to be repaid ; see L.G.A., 1938, s. 218 ; ihid.^ 424. 

(y) L.G.A., 1933, s. 213 (3) ; ihid.^ 420. (z) Ibid,, s. 213 (4) ; ibid,, 42L 
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ai)niioI revoinie contributions, particularly if the period for repayment 
is Tiie following examples show the cliiTerence in the annual con- 

tributions required to repay a loan of £1,000 over a period of eighty 
years, the sinking fund accumulating at 8, and 4 per cent, respectively. 

Bate of Accmnulaiion. Annual Contribution, 

Per cent. £ s. d. 

o a 2 a ' 


The rate of accumulation should not in general be the rate at w4iieh 
a local authority can borrow at the time, beeau>se in practice the rate 
of interest moy' fluctuate considerably during the period of the loan, 
and it is therefore desirable to calculate the rate on the basis of tlie 
probable average rate of interest during tliat period. Tlie rate oi 
aeciumulation sliould not be fixed too high, as, should the sinking fund 
prove deficient towards the later years, tlie revenue contributions must 
be increased to make up tlie deficiency, and a sinking fund calculated to 
accumulate at a high rate of interest will benefit the borrowing account 
in the earlier years at the expense of the later years. 

The accumulation of sinking funds, if not applied in discharge of debt, 
must be invested in trustee securities, but in some cases may be utilised 
for the purpose of fresh borrowing (see post). One of the chief diflieulties 
in determining the rate of accumulation of a sinking fund has been, due 
to the fact that the interest on investments is liable to income tax, 
and that until recent years the local authority was without relief in 
respect of income tax so deducted. It was tlierefore necessary to hx a 
rate of interest for these accumulating funds winch "would cover the loss 
of income through the deduction of tax. C410]| 

The operation of sect. 79 of the 1925 (now re-enacted in the 

L.G.A., 1938, sect. 213 (3)) (a), to a great extent eliminated these 
difficulties. See title Income Tax. 

The following table shows a sinking fund to repay a loan of £1,000 
over a ])eriod of ten years, assuming a basic rate of aceumiilation of 
3 i per cent. 


Year. 

Annual contribution. 

Interest at per cent, to 
be added. 

Total contribution to 
Sinking Fund. 



s, d. 

£ 

s. 

d. 

£ 

s. 

d. 

1 

85 

4 10 




85 

4 

10 

2 

85 

4 10 

2 

19 

8 

88 

4 

6 

6 

85 

4 10 

0 

1 

5 

91 

6 


4 

85 

4 10 

9 

5 

4 

94 

10 

2 

5 

85 

4 10 

12 

11 

6 

97 

16 

4 

0 

85 

4 10 

15 

19 

11 

^101 

4 

9 

7 

85 

4 10 

19 

10 

11 

104 

15 

9 

8 

85 

4 10 

23 

4 

2 

108 . 

9 

0 

9 

i " ' ■■ 85 

4 10 

27. 

0 

1 

"112 

4 11 

10 

85 

4 10 

' 30 

IS 

8 

' 116 

3 

6 


£852 

8 4 

£147 

11 

8 

£1000 

0 

0 


[4173 

Adjustments of Sinking Fund, — If at any time it appears to the local 
autliority that the amount of the sinking fund, together with the sums 
wliich will be payable into the fund, will not be sufficient to repay the 


(«) 26 Statutes 420. 
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loan within the feed period, the local authority is required to make 
increased payments to the fund, -either temporarily or permanently,, in 
order that the sinking fund shall be snfficient to redeem the debt within 
the period .prescribed. Moreover, if the Minister of Health considers 
that the fund will be insufficient for its purpose, he may direct the local 
authority to make such additional contributions as he thinks are 
necessary, and the local authority is required by sect. 214 of the 
L.G.A., 1933 (5), to make such additional contributions. 

On the other hand, should the sinking fund appear to be accumulat- 
ing at a greater rate than is necessary for the purpose of the repayment 
of the debt, the local authority may, with the consent of the Minister, 
reduce their contributions either temporarily or permanently, provided 
that the Minister is satisfied that such reduced contributions will be 
suffieient for the purpose for which the fund was formed. 

A local authority can take advantage of such reduction in the annual 
contributions during the remaining period of the loan if they so desire, 
but they have the alternative provided by sub-sect. (4) of sect. 213(d) 
of continuing their contributions to the sinking fund in full, and of sus- 
pending payment to the fund, with the consent of the Minister, when the 
fund has accumulated to an amount sufficient to repay the debt. C4 j18|] 

Redem;ption Funds . — -This is a term applied to funds created for the 
purpose of repaying or redeeming stock raised by a local authority. 
A redemption fund is a sinking fund, but the redemption fund is subject 
to the provisions of the Stock Regulations and the Consent Order. 

Stock redemption funds may be accumulating or non-accumulating, 
as is the case with sinking funds, and similar provisions apply to the 
investment of accumulations. Where, however, the accumulations of a 
redemption fund are used by a local authority for fresh capital purposes 
it is essential to obtain the approval of the Minister of Health in the form 
of a Consent Order (see Utilisation of Redemption and Sinking Funds 
for New Capital Purposes,” p. 216), 

The accumulations of the fund are frequently used for the redemp- 
tion of stock by purchase before the date when the stock is compulsorily 
redeemable. This will happen in cases where stock can be purchased 
at a discount and it appears a desirable financial operation to take 
advantage of the low price of the stock. The purchase of stock 
at a discount will result in an excess in the fund, equal to the 
amount of the discount. In such cases it is not customary to take 
immediate advantage of this excess by reducing the contributions to 
the fund for the year in which the purchase is made, but to allow the 
fund to accumulate in the ordinary w^ay and so relieve the contribixtions 
of the final years during which the fund is accumulated. Such a 
practice enables the fund to withstand losses which may be incurred 
during its life by the pureliase of stock at a premium (see infra), depre- 
ciation upon the sale of investments, or in any other way. 

It occasionally also happens that the authority finds it desirable to 
apply the fund in the purchase of stock before the due date for redemp- 
tion at a price above par. In such cases the excess amount paid repre- 
sented by the premium on the stock should be contributed direct to the 
redemption fund in order to comply with the Stock Regulations, 
Where, however, the amount purchased in any one year is considerable, 
local authorities frequently obtain the consent of the Minister of Health 
to spread the additional contributions over a period. 


(h) 26 Statutes 421. 
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A separate redemption fund account is required to be kept in 
connection witli the flotation expenses represented by the discount 
(if any) and expenses of issue. To comply with the Stock Regulations, 
1921/ the authority must contribute to this fund a sufficient annual 
sum to ensure the redemption of the expense by the date A¥hen the stock 
is first redeemable at par by the authority. [tdOj 

of Redemption and Sinking Funds for new Capital Pur-.' 
poses.~-The disposal of the accumulations in redemption and sinking 
funds is a difficulty which local authorities have experienced ever since 
such funds were first created. The funds are set aside for the repay- 
ment of loans, but it is unusual for the authority to be able to utilise 
each year’s contribution towards debt repayment forthwith, with the 
result" that tlie funds accumulate in amount and must be invested or 
utilised in some manner. The chief difficulties in connection with the 
in^Tstment of these accumulations arise from : 

1. The costs of investment. 

2. The possible depreciation in the capital value of the investment. 

fl. The necessity of obtaining an adequate rate of interest. 

4. The loss by income tax on dividends and interest. 

The difficulties referred to in 1 and 3 are often overcome by the use 
of reciprocal loans, by which one local authority invests an amount 
representing the fund accumulations with another authority in return 
for the investment of a similar sum by the second authority with the 
originating authority. In such cases the costs are small, capital 
depreciation is avoided and the rate of interest is largely immaterial 
as the same amount will be both received and paid. There may be, 
however, difficulty in finding another authority possessing a similar 
amount available for investment at the same time. 

The difficulty in regard to income tax was largely overcome by the 
operation of sect. 79 of the P.H.A.,1925 (c), which provided that all interest 
on investments of an accumulating sinking fund set up under the pro- 
visions of sub-sect. (4) of sect. 234 of the P.H.A., 1875, instead of being 
paid into the sinking fund should form part of tlie revenue of the fund 
or rate out of which the payments to this sinking fund were made. 
Tins entailed a transfer to the sinking fund of an amount equal to the 
proportion of principal due to tlie fund together with the interest as 
originally calculated on the fund’s accumulations. By this means the 
tax deducted from the interest was made available as set-off against the 
liability of the authority for tax on loan interest. The L.G.A., 1933, 
repealed this section, but in sect. 213 (3) (d) re-enacted its provisions and 
extended tliem by making the conditions applicable to all sinking funds 
established for the repayment of mortgage loans. 

Many local authorities, however, have removed these difficulties by 
obtaining a provision in a local Act authorising them to utilise sinking 
funds or redemption funds for fresh capital expenditui'c. In addition 
to solving tlie problem of the sinking fund accumulation, this course 
provides them with large capital sums without the trouble and expense 
of raising money in, the open market. 

The earliest precedent for this practice on the part of a public 
authority appears to be contained in sect. 5 of the Mersey Docks (Money) 
Act, 1859 (e), which empowered the Harbour Board to adopt the practice, 
home years later, in 1881, the Metropolitan Board of Works, the pre- 
decessors of the L.C.C,, applied to the Treasury for powers to utilise 


(c) 13 Statutes 1152. 


(d) 26 Statutes 420. 


(e) 22 & 23 Viet. c. xx. 
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their sinking funds for the purpose of making ad^^ances to metropolitan 
boroughs. The Treasury approved this course and subsequently in 
1885 the Board were authorised (ee) to utilise their funds for their own 
capital purposes. Towards the end of the last century a number of 
local authorities secured powers by local Acts to effect a similar purpose, 
and the practice has been rapidly growing during the present century. 
In addition, the aiDplication of stock redemption funds to new capital 
purposes was authorised by the Stock Regulations, 1901 (/}. £420] 

Many objections have been advanced to the use of sinking funds in 
this manner. It has been urged that : 

1. It is a breach of contract with the investing public. 

2. The credit of local authorities would suffer from its continuance. 

8. The practice of constantly purchasing stock on the open market 

by repayment of loans enhances the credit of the authority, 
and conversely failure to do so results in the authority having 
to pay a higher rate of intei’est on future loans. 

4. It tends to reckless finance as the authority is not subject to the 
same salutary check of public opinion as would be experienced 
were their demands more generally known. 

The growth of opposition to the utilisation of sinking funds for new 
capital purposes resulted in the appointment in 1909 of a select com- 
mittee to inquire and report as to the powers conferred on local authorities 
for utilising sinking funds for capital purposes and as to the expediency 
or otherwise of such powers being conferred. The committee reported 
in favour of the practice as is indicated by the following extracts from 
their summary of conclusions : 

‘‘76. The conclusions to which your committee have come may be 
summarised as follows ; 

1. The principle of utilising sinking funds (including loans funds 
and redemption funds) for purposes for which local authorities 
have borrowing powers, is, if properly safeguarded, financially 
unobjectionable, and the power of so using these funds is un- 
doubtedly a great advantage inasmuch as it affords a convenient 
and economical method of exercising new borrowing powers.” 

“ 6. With regard to sinking funds set aside in respect of loans 
raised on mortgage, the funds should not be used for borrowing 
powers where the mortgage earmarks a borrowing power 
under which the loan is raised ; and where a loan is by the 
mortgage charged on specified rates or revenues, the sinking 
fund should not be used for any borrowing powers under which 
the loan is required to be charged on different rates or revenues.” 

“ 9. The terms of the prospectus should be strictly adhered to and 
reasonable information as to the contributions to and manage- 
ment of the sinking funds should be placed at the disposal 
of the ratepayers of the locality, and, where stock has been, 
or is proposed to be issued, of the Stock Exchange.” 

There is an important difference between the use of stock redemption 
funds and sinking funds applicable to mortgage loans. To utilise the 
accumulations of a stock redemption fund for new capital purposes, 
a local authority, other than a county council, must comply with the 
Stock Regulations, 1891 to 1932, which require the authority to obtain 

{ee) See 48 & 49 Viet. c. 50, s, 10. 

( /) S.H. & O. (Rev.), title “ County Council, England,^’ p. 29, and title “District 
Councils,” p. 203 (Boroughs and Urban Districts). 
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a Consent Order from the Minister of Health, and mnst show the capital 
expcnflitiire in respect of which sanctions have been received, and for 
wliieh nionev is required. Under the earlier regulations, stock was 
required to be transferred at par from the old borrowing account to 
the new borrowing account, but the amending regulations of 1921 
permitted the stock to be transferred at a price other than par, subject 
to the consent of the Minister. Where the transfer is made at a figure 
other than par, the price should approximate to the current market 
quotation for the stock. 

A county council is not required to obtain the consent of the Minister 
for a tnmdev of stock, but must obtain approval of the price of the 
transfer if the price is other than par. 

Tlie object of making a transfer of stock at a price other than par 
is to ensure that the new borrowing account pays interest at the current 
maiket rate. A stock issued some years previously to the date upon 
which tlic reclcm])tion fund is to be utilised at a rate of interest greater 
or less than tliat o]>e3*ating at the time when the transfer is contemplated, 
will be quoted on the market at a premium or at a discount. If the 
transfer is made at par it would follow that the borrowing account 
would either be penalised or have an unfair advantage over other 
accounts of the authority. 

With sinking funds established in connection with mortgage loans 
it is not necessary to obtain the consent of the Minister of Health to 
utilise accumulations for new capital purposes. The procedure is 
merely to transfer the money from the sinking fund to the borrowing 
account, at tlie same time crediting the sinking fund with the repayment 
of an amount of principal equal to the money borrowed. 

There is no general statutory authority allowing a local authority 
to utilise sinking funds in this manner, but it is a common, practice 
and no aiitliority is required where there is no earmarking of loans. 
The power is inherent in a consolidated loans fund. 

It would not, however, be regarded as sound financial j)i’Ectice 
for a local authority to utilise the whole of their sinking and redemption 
funds in this way. £l'2l3 

Capital Estimates. — The practice of preparing estimates of capital 
expenditure either separately or together with the ordinary revenue 
estimates, is steadily growing in favour. The rapid growth in the 
capital expenditure of local authorities in the years following the war, 
and the ever-increasing proportion of the total revenue expenditure 
of a local authority represented by loan charges, makes such considera- 
tion of future capital requirements an essential part of the budgetary 
•jU'oeess. It is not sufficient, however, merely to have regard to pro- 
spective capital expenditure for twelve months, since the expenditure 
of certain capital money may involve future expenditure for other 
purposes. Thus, the development of a housing estate may subsequently 
involve the erection of a new school. A longer view is necessary and in 
practice capital estimates are frequently prepared for a period of three 
or five years ahead. The limitations of such capital programmes 
must be recognised. The adoption of a programme cannot be made 
absolutely binding upon a future council, and indeed variation may be 
desirable. The prop'amme should, however, en,able a financial policy 
to be framed and indicate the priority to be observed in regard to 
different schemes, and, when adopted, this policy and these priorities 
should be broadly maintained even though there may be departures 
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from tlie programme in regai'd to particular details. In ail capital 
.estimates it is desirable to show the aimual loan charges, involved as 
the result of capital expenditiire and also the income which will arise 
through the operation of the schemes. Similarly, it is helpful to show loan 
charges in respect of existing borrowings and to indicate the reductions 
in loan charges each year through the repayment or falling in of loans. 

The Minister of Health considers that capital estimates are a vital 
feature in the financial administration of a local authority, and in his 
Amiiiai Report for the year 1929-30, suggested tliat such estimates 
should be as systematic as for revenue expenditure. In, the view of the 
Minister the authority should have a definite rule that schemes of 
capital expenditure, outside the approved programme, will not be 
adopted unless exceptional circumstances can be shown. 

The Minister takes the view that when each year’s capital budget 
is considered there should be considered at the same time the prospective 
capital expenditure for at least four years ahead, so that on each 
occasion there will be a suiwey of probable capital commitments over a 
period of at least five years. See the titles Bodgetary Control 
and Capital Expenditure out of Income. 

Funded and Unfunded Debt. — One of the most important problems 
of a local authority in connection with its borrowings is the maintenance 
of a proper balance between their funded and unfunded debt. Funded 
debt may be described generally as long-term borrowings, although the 
term may be less than the full sanction period. Issues of stock and 
instalment and annuity loans raised for the full sanction period are 
within the definition. Unfunded debt consists of mortgages, bonds, 
money bills and other short-term loans which have to be renewed or 
replaced after a short period, possibly involving the authority in a 
higher rate of interest. In consequence the council must needs consider 
the probable trend of rates of interest in future years and how far it is 
safe for them to pile up unfunded or short-term debt. In many cases 
the authority finances all capital expenditure by means of short-term 
mortgages together with bank overdrafts, and then, when this lias 
attained sufficiently large proportions, funds the whole, or the principal 
portion of it, by means of an issue of stock. In this comiection it is 
desirable to note that a refund of 25 . per cent, of the duty on capital 
issues may be claimed in respect of the amount of the issue used for 
conversion. 

It is impossible to dogmatise upon the proportion of funded to 
unfunded debt for any authority as this will depend to a large extent 
upon the availability of money to the authority, its probable future 
capital commitments, and what is still more important the future trend of 
til e money market . A large proportion of unfunded debt would, however, 
be regarded as likety to injure the credit of a local authority. C 

Capital Assets.— It is generally convenient, and technically correct, 
to describe expenditure by local authorities out of loans as ‘‘ capital 
expenditure,” but the distinction, which has previously been indicated 
(see ante^ p. 199), between such expenditure and capital expenditure as 
tlie term is understood in commercial accounts must be borne in mind. 

Capital expenditure is incurred by a business undertaking for the 
acquisition of assets which are, directly or indirectly, productive of 
profit ; in the case of local authorities the question of profit either does 
not arise or, if it does, as in a trading undertaking, it is subsidiary to 
tlie idea of service. Loans are frequently raised by local authorities 
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for purposes entirely unremunerative, road improvements ; some- 
times for purposes which are remunerative, e.g, electricity mains or 
plant. In either case expenditure properly attributable to the purpose 
need not necessarily be charged against the loan (see ‘‘ Form of 
Sanction,” mite, p. 204), nor need a loan be raised at all for such pur- 
poses (see title Capital Expenditure out oe Income). 

The question of the treatment of such expenditure in the accounts 
of local authorities is one of, at least, academic importance. 

The departmental committee on local authorities’ accounts, reporting 
in 1907, recommended that a record should be kept of all capital assets 
liaving an abiding or realisable value, but that it was not necessary to 
preserve records of expenditure for purposes such as street improve- 
ments, paving or sewers, or for the promotion of bills in Parliament, 
or the payment of compensation. 

Practice varies considerably in the treatment of capital assets in 
the accounts of local authorities. Thus, the cost of an ancient highway 
will not be found in the accounts of an authority as an asset, but the cost 
of the purcliase of small strips of land for widening the same highway 
is often included. It would appear to be desirable to have some 
authoritative standard of treatment in order to secure uniformity in 
the accounts of local authorities. The Accounts (Boroughs and Metro- 
politan Boroughs) Regulations, 1930 (g), although only compulsory upon 
certain authorities and then only in regard to accounts which are sub- 
ject to Government audit, may be utilised to provide such a standard. 

The regulations do not limit local discretion as to the treatment of 
capital assets and would in fact permit the record of all expenditure 
out of loans upon properties and works as “ deferred charges,” the 
account being written down year by year to the extent of the provision 
made from revenue for the redemption of the expenditure. It is very 
generally agreed that such record would be inadeqixate. 

Authorities may, however, record expenditure upon works and 
properties, whether out of loan or otherwise, in “ capital asset ” accounts 
(wliich are to be specified on the balance sheet), the provision made out 
of revenue, whether by original contribution or by way of annual 
redemption charges, being shown in a capital provision account. Where 
a ea]3ital asset is imrcalisable, the capital provision in respect thereof 
is to be separately stated in the balance sheet. 

Capital assets which are alienated or otherwise cease to be serviceable 
as such are required to be written off, and the capital provision in respect 
thereof correspondingly reduced. If any jiart of the cost of an asset 
so written off is still borne by loan, then such part must be shewn in 
the accounts as a deferred charge until the expenditure has been finally 
rc’deemed out of revenue, [424] 

Loan Consolidation. — The complete consolidation of the loan debt 
of a local authority can be obtained by means of a consolidated loans 
fund, if this course lias been authorised by a local Act. A less complete 
form of consolidation takes place when a local authority decides upon 
an issue of stock, one of the purposes of which is the repayment of 
previous stock approaching redemption period, together with a repay- 
ment of outstanding moi’tgage loans. These two forms still apply 
generally only to the larger authorities, but all authorities, both large 
and small, can adopt a system of pooling mortgages, the beneficial 
effects of which are great (see title Mortgages). [425] 


(g) S.E. & O., 1930, No. 30. 
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Capital Fund.— The establishment of a capital fund is a feature of 
recent local Acts. Such a fund is built up of certain surplus moneys 
supplemented by direct rate contributions year by year, and the object 
of it is to purchase or acquire assets, without the necessity of applying 
for loan sanctions or overspending on revenue accounts. 

The fund authorised by sect. 40 of the Liverpool Corpn. (General 
Powers) xlct, 1980 (h), is called a capital reserve fund and forms a pre- 
cedent that has been generally adopted. Sect. 40 is as follows : 

40 . — ( 1 ) The corpn. may establish a fund, to be called ‘ the capital 
reserve fund,’ for the purpose of defraying any expenditure to which 
capital is properly applicable, to an amount not exceeding five thousand 
pounds in any one transaction, and such fund shall be formed by 
appropriating such sums out of the general rate fund as tlie corpn. 
from time to time deem expedient, and by paying into such first- 
mentioned fund any sums standing to the credit of any of the corpn.’s 
undertakings in any year after allowing for the payment of all expenses 
properly chargeable to revenue and interest and sinking fund j^ayments 
in that year in respect of each such undertaking : 

Provided that : 

(a) Any sum so appropriated to the capital reserve fund from 

the general rate fund (exclusive of any moneys derived 
from an undertaking of the corpn. from which revenue is 
derived, and of interest earned on or other income accruing 
to the capital reserve fund) shall not exceed in any year the 
equivalent of a rate of twopence in the pound calculated 
according to the rules made pursuant to sect. 9 of the 
R. & V.A., 1925 (i) ; 

(b) No sum shall be applied to the capital I'eserve fund from such 

undertaking of the corpn. except when the reserve fund of 
that undertaking shall have reached and is at the pre- 
scribed maximum (if any) and in any case the sums so 
applied shall be limited in any one year to an amount not 
exceeding one per centum of the capital expenditure of 
the undertaking as shown in the accounts at the end of 
the preceding year, together with the interest earned on 
the said reserve fund ; 

(c) The appropriations to and payment into the capital reserve 

fund shall cease to be made whenever the said fund amounts 
to the sum of two hundred and fifty thousand pounds ; 

(d) Nothing contained in this section shall be deemed to authorise 

the corpn. to apply or dispose of the surplus revenue of 
the electricity undertaking otherwise than in accordance 
with the provisions of sect. 43 (j) and of the Fifth Schedule 
to the Electricity (Supply) Act, 1926, and any contribution 
from the electricity undertaking to the capital fund shall 
be reckoned as a contribution in aid of the local rate for 
the purpose of the application of those provisions. 

(2) (a) Fending the application of the capital reserve fund to the 
purposes authorised in the foregoing sub-section, the moneys in the fund 
shall be either invested in statutory securities or used in the manner 
provided by sect. 201 (use of moneys forming part of sinking and other 
funds) of the Act of 1927 (jj) ; 

(h) 20 & 21 Geo, 5 , c. cxii, (i) 14 Statutes 627. (j) 7 Statutes 817. 

( jj ) I.e., The Liverpool Corpn. Act, 1927 (17 & 18 Geo. 5, c. ixxxviii,). 
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(b) Any income arising from the investment or use of the moneys 
in the capital reserve fond in the manner provided by the foregoing 
paragraph of this sub-section and any income arising from the application 
of the fund to the purposes authorised shall be carried to and form part 
of the general rate fund.” 

A special feature of the capital fund established by the city of 
Coventry is that it is intended to be accumulating, both as regards 
capital and interest. Any amounts advanced by the fund are to be in 
the nature of a loan to be repaid by the borrowing account to the capital 
fund, together with interest at the appropriate market rate. This will 
mean that the fund will steadily grow in amount until it becomes 
the financing accouiit for all capital expenditure of the local authority. 

In view of the special character of this fund, the section of the 
Co\'entry €or])n. Act, 19S0 {k), by which the fund is authorised, is given 
In cdcknso below : 

“ 25. — (1) Tlic corpn, may establish a fund to be called ‘ the capital 
fund,’ to which they may pay any sums derived from the sale of cor- 
porate estate and any sums standing to the credit of any of the corpn.’s 
undertakings in any year (after allowing for the payment of all expenses 
properly chargeable to revenue and interest and sinking fund payments 
in that year in respect of each undertaking), and the balance of the 
general rate fund in hand at the close of any year and such other sums 
(including interest earned on the capital fund and any income arising 
from the application of the fund to the purposes authorised) as the 
corpn. may by resolution direct not being moneys directed by law to be 
applied to any other purpose : 

Provided that — 

(a) No sum shall be applied to the capital fund from an under- 

taking of the corpn. from which revenue is derived, except 
when the reserve fund of the undertaking shall have 
reached and is at the prescribed maximum, if any, and in 
any case the sums so applied sliall be limited in any one 
year to an amount not exceeding one per centum of the 
capital expenditure of the undertaking as shown in the 
accounts at the end of the preceding year, together with 
the interest earned on the said reserve fund ; 

(b) Any sum directed by the corpn, to be paid to the capital fund 

from the general rate fund (exclusive of any moneys 
derived from any such undertaking and of interest earned 
on or other income accruing to the capital fund) shall not 
exceed in any year the equivalent of a rate of twopence in 
the pound calculated according to the rules made pursuant 
to sect. 9 of the R. & V.A., 1025 {kk ) ; and 

(c) Nothing contained in this section siiall be deemed to authorise 

the corpn. to apply or dispose of the surplus revenue of the 
electricity undertaking otherwise than in accordance with 
the provisions of sect. 43 and the Fifth Scliedule to 
the Electricity (Supply) Act, 1926 (Z), and any contribution 
from the electricity undertaking to the capital fund shall 
be reckoned as a contribution in aid of the local rate for 
the purpose of the application of those provisions. 

(2) The corpn. may apply the moneys in the capital fund in the 

{k) 20 & 21 Geo. 5, c. Ixxxvi, (kk) 14 Statutes 62T. 

(/) T Statutes 817. 
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exercise of any statutory borrowing power possessed by them or in 
providing money for payments into sinking funds in respect of loans 
raised under any such borrowing power (but not in making the annua! 
payment required to be made thereto) or in the purchase or acquisition 
or taking on lease of any lands or buildings w’^hich they are authorised 
to purchase or acquire or take on lease under sect. 10 (further powers 
for acquisition of land) of the Act of 1920 {IT). 

(S) (a) Pending the application of the capital fund to the purposes 
authorised in the foregoing sub-section, the moneys in the fund shall 









be either invested in statutory securities or used in the manner provided 
by sect. ISO (use of moneys forming part of sinking and other funds) 

' of the Act of 1927 (m). 

(b) Any income arising from the investment or use of the moneys 
in the capital fund in the manner provided by the foregoing paragraph 
of this sub-section, and any income arising from the application of the 
fund to the purposes authorised shall be carried to and form part of the 
general rate fund. 

(4) All moneys derived from the sale of corporate estate which are 
applied from the capital fund under the provisions of this section shall 
be repaid from the account to which such moneys were advanced by 
such annual instalments with or without interest and within such 
period as may be determined by the corpn. Provided that where the 
advance is in the exercise of a statutory borrowing power, such period 
shall not exceed the period prescribed for the repayment of moneys 
borrowed under that power.’’ 

It is worthy of note that the direct rate contribution to the capital 
fund in both the above cases has been limited to an amount not exceed- 
ing twopence in the pound. Having regard to the incidence of existing 
loan charges, some such limitation is desirable. |]4263 

London 

The powers of the London local authorities to borrow are derived 
from general Acts of Parliament, mainly the Metropolis Management 
Act, 1855, the L.G.A., 1888, the Housing Acts and other Statutes, and 
in tlie case of the L.C.C. and the City Corpn. from sundry local Acts 
also, (The borrowing provisions of the L.G.A., 1933, do not apply to 
London by sect. 308 thereof {mm).) 

As regards the L.C.C. the mode of borrowing is prescribed in a scries 
of Money Acts commencing with the Metropolitan Board of Works 
(Loans) Act, 1869 {n). This Act authorised the Board to issue stock 
%vliicli has been the principal means of borrowing since that date. Prior 
thereto the Board raised money for capital purposes by mortgage 
loans. The Act was added to and modified by subsequent Money Acts 
which were incorporated in 1912, so far as they were then applicable, 
in the L.C.C. (Finance Consolidation) Act, 1912 {nn)^ which consolidated 
all earlier Acts with respect to the raising of money to the council on 
capital account. Powers are also granted to the council by the Act 
to raise money by the creation of terminable annuities and, temporarily, 
by the issue of London County Bills. The subsequent annual Money 
Acts do not technically confer power to borrow, but to expend on capital 
account the moneys which may be borrowed under the powers con- 
ferred by the Act of 1912. C426 a3 

(ll) I.C., The Coventry Corpn. Act, 1920 (10 Ss 11 Geo, 5, c. ixxxviii.). 

(m) l.e.. The Coventry Corpn. Act, 1927 (17 & 18 Geo. 5, c. xc.). 

{mm) 20 Statutes 470. (n) 32 h 33 Viet. c. 102. (nn) 2 3 Geo. 5, c. cv. 
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CHy Tlie Gorpn. of the City of London have obtained 

powers by local Acts of Parliament from time to time to raise loans for 
various purposes, such as markets, improvements, bridges and dwell- 
iags, and have raised such loans either under the power at Common Law 
mentioned on p. 205, ante, or under the powers contained in their own 
Acts and the Local Loans Act, 1875 (o). [427] 

Metropolitan Borough Councils . — The borrowing powders of these 
authorities for general services are contained in sect. 183 of the Metro- 
polis Management Act, 1855 {oo), which authorised every district board 
and vestry, for the purpose of defraying any expenses incurred or to be 
incurred by them in the execution of the Act {p), to borrow by way of 
mortgage of the rates, subject to the previous sanction in writing of the 
i^letropolitan Board of Works. 

It is from this Act that the L.C.C., as successors to the Metropolitan 
Board of Works, derives its powers of sanctioning the borrowing of 
money by metropolitan borough councils, who were constituted as the 
successors to the former vestries and district boards under the London 
(fovcrnineot Act, 1899 {q). Sect. 4 (1) of that Act introduced a change 
in the position in providing that if the L.C.C. refuses sanction, or does 
not within six months after application made give sanction or attaches 
conditions to the sanction, an appeal can be made to the Minister of 
Health, whose decision is final. 

The Act of 1855, however, does not govern the borrowing of the 
metropolitan borough councils for all purposes, as loans are also raised 
by these bodies under the Public Libraries and Museums Acts, Baths 
and Washhouses Acts, etc., and for certain public health and other 
services under the sanction of the M. of H. For electricity supply 
purposes under the Electricity (Supply) Act, 1919, the sanctioning 
authority is now the Electricity Commissioners instead of, as formerly, 
the L.C.C. Full details are given in the note aj)pended (see post, p. 
226). 

The L.C.C. obtains powers in its annual Money Acts to lend money 
to the metropolitan borough councils, and the bulk of the loans of the 
borough councils have been advanced by the council although those 
authorities are not restricted as to the source of borrowing when they 
have obtained the requisite sanction. 

On the other liand, the L.C.C. is not required to make these loans, 
but it has been its invariable practice to entertain applications for 
advances which have been duly sanctioned. The rate of interest charged 
by the L.C.C. is within its discretion and the rate is fixed from time to 
time, having regard to the financial conditions prevailing, at such a rate 
as it is considered will not involve the council in any loss on the 
transaction. 

The periods allowed by the L.C.C. for the repayment of loans by the 
metropolitan borough councils are in some cases governed by statutory 
enactment, in others by practice. Generally speaking, the maximum 
periods are 60 years for land and 30 years for other purposes, but in tlie 
case of housing 80 years is allowed for the land and 60 years is the 
maximum period for the buildings. Within these maximum terms the 
L.C.C., as sanctioning authority, has a discretion to sanction what terms 
it sees fit, subject to the right of appeal to the M. of H. above referred 
to. [428] 


(o) 12 Statutes 242. (oo) n Statutes 929. 

ip) Ibid., 1227, (g) 1225 . 
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MetropoUtan Water Board . — ^The Board was established by the 
Metropolis Water Act, 1902 (r), which Act gave the Board power to issue 
stock ill connection with the purchase of the Metropolitan Water 
Companies, in pursuance of regulations to be made under the Act, 
which were duly made by the Local Government Board, and are known 
as ‘‘ The Metropolitan Water Stock Kegulations, 1903” (4, sub- 
sequently amended by the ‘‘Metropolitan Water Stock Regulations 
(Amendment), 1914 ’’ {t). These regulations prescribe the class of stock 
which the Water Board may issue and indicate the conditions governing 
such stock in the same way as the County Stock Regulations of the 
M. of H. The maximum period of repayment prescribed by the Act 
of 1902 for money borrowed for the purchase of the companies for 
paying off any debenture stock or mortgage debt is 100 years from 
1903, and if borrowed for any other purpose the maximum period is 
60 years. ■ 

Under the Metropolitan Water Board Act, 1906 ( 2 ^), the Board 
obtained poivcr to borrow by way of mortgage, and the same Act 
authorised the Board to borrow by way of Money Bills, to be called 
“ Metropolitan Water Board Bills,” of which not more than £1,000,000 
may be outstanding at any one time ; these bills may not he issued for 
a period less than three nor more than twelve months from the date of 
the bill. £4293 

Note as io the Borrowing Pozvers oj L.C.C. 


Method of Bokkowing. 

Consolidated Stock 
London County Bills 
Terminable Annuities 

* Temporary Loans (not exceeding 6 
months) 

Mortgage of rates ----- 

* Bearer bonds (within or without the 
United Kingdom) 

t Local Bonds for Housing - ~ 


Acts Authorising. 


V L.C.C. (Finance Consolidation) Act, 
j 1912 («). 

L.C.C. (Money) Act, 1914 (b). 

Public Authorities and Bodies (Loans) 
Act, 1916(c), and Housing (Additional 
Powers) Act, 1919 (d). 

Housing Act, 1925 (e), and regulations 
made by M. of H. thereunder. 


* Consent of H.M. Treasury required, 
t Consent of M. of H. required. 


Note as to the Borrowing Powers of MetropoUtan Borough Councils. 

Metropolitan borough councils have power to borrow money with the consent of 

the L.C.C. fov: 

Purpose, 

St reet inipro veme n t s 
leaving works 
vStreet lighting piuposes 
Watering streets 
Provision of depots 
Sewerage and drainage 


Acts Authorising. 

" The Metropolis Management Acts. 


(r) 20 Statutes 254. 

(s) S.R, & O., 1903, No. 673. 

(t) S.R. & O., 1914, No. 1271. 
(w) 0 Edw. 7, c. Ixxxvii. 

(a) 2 & 3 Geo, 5, c. cv. 

(b) 4 & 5 Geo. 5, c, clxxii. 

(c) 10 Statutes 858. 

(d) 13 Statutes 970. 

(e) Ibid., 1001. 
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Mctropolitiin borough councils have power to borrow money with the consent of 

the L.C.C. iox-. 


Purpose. 

I^rovisioii of inuiiieipal buildings 


Acts Authorising. 

Pile . Metropolis Management , Acts as 
" ' amended by L.C.C. (General Powers) 
Act, 1893 (/ ),' and the . Metropolitan 
Boroughs (Offices) Scheme, 1901(g). 
Housing Acts, 1919 to 1930. 

Open Spaces Act, 1906. 

Small Dwellings Acquisition Acts, 1899 
to 1923 (/i). 

P.H. (liOndon) Act, 1891, ' Amendment 
Act, 1893 (i). 

P.H. (London) Act, 1891 {k). 


Housing purposes - 

Open spaces - - - " . “ 

Advances under the Small Dwellings 
Acquisition Acts 

Collection, removal and disposal of 
house and street refuse and provision 
of whan’es, destructors, etc. 

Hospitals, mortuaries - - - 

'Metropolitan borough councils can also borrow with the cofiscnt of the h^liutstcf of 
^ Health fox i 

Purpose. 

Sanitary conveniences, etc. 

Provision of premises, apparatus, etc., 
lor disinfection, destruction and re- 
moval of infected articles, and 

Buildings for post-mortem examina- 
tions and accommodation for hold- 
ing of inquests 

Maternity and Child Welfare purposes 


Acts Authorising. 


The P.H. (London) Act, 1891, s. 105 (2) (/). 


Provision of baths and washhouses - 

Provision of public libraries 
Provision of burial grounds 


The P.H. (London) Act, 1891 (/), and the 
Maternity and Child Welfare Act, 
1918 (m). 

The Baths and Washhouses Acts, 1846 to 
1896(w). 

The Public Libraries Acts, 1892 to 1919 (o). 
The Burial Acts, 1852 to 1906 (p). 


And with the consent of the Electricity Commissioners . 

For the purposes of the Electricity Acts Under the Elec tricity Supply Acts, 1882 to 

1928(g). 

Borough councils also occasionally obtain powers in private Acts or in the 
Council’s General Powers Acts authorising them to borrow money. 

(/) 56 & 57 Yict. c. ccxxi. (g) S.R,. & O., 1901, No. 063. 

(h) 13 Statutes 881, 961, 981. (^) 11 Statutes 1113. 

(k) Ibid., 1025. {1} Ibul, 1025. (m) Ibid., 742. 

(?i) 13 Statutes, title “ Public Health.” (o) Ibid, 

ip) 2 Statutes, title Burial and Cremation.” 

Iq) 7 Statutes, title Electric Lighting and Power.” 


BOUNDARIES, ALTERATION OF 

jSee Alteration of Areas County Borough, Creation of; 

County -Beview. ' 


BOUNDS, BEATING THE 

See Beating;- THE' 'Bounds. 


BOWLING GREENS 

See Games, Provision foe. 
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For ArluUemiion of Bread - ~ See title Adulteration of B’ood. 

Bakehouses - - - ™ Bakehousbis. 

AdminislraUve, Local Atithofities'* 
and General Requirements of 

Weights and Measures Acts - „ Food and Drugs ; B'eights and 

Measures. 

Unsound Bread - - - „ Unsound Food. 


Sale o! Bread by Weight. — The Sale of Food (Weights and Measures) 
Act, 1926 (a), which is to be enforced by Weights and Measures 
Authorities {h), includes provisions with regard to the weight and measure 
of articles of food generally (for which provisions, see the title Weights 
AND Measures) ; and, in addition, special requirements applicable to 
the sale of bread (c). 

Bread, when sold by retail (d), must be sold by net weight, an 
exception being made in respect of fancy bread and loaves not exceeding 
12 oz. in weight {e). Sale hj net weight means two things. First, the 
weight of the bread must be a basis for the contract of sale (/) ; for 
example, a loaf may not be sold as a “ large ’’ loaf or a twopenny 
loaf without reference to its weight (g). Secondly, the weight of any 
wrapper or covering may not be included in the weight of the bread. 
The above requirements apply to bread, whether sold as whole loaves 
or not ; and it seems clear that bread cut in slices and wrapped must 
be sold b}^ net weight. 

It is fiirther provided that loaves sold, or in possession for sale or 
delivery, must be of the net weight of an integral number of pounds, 
exceptions being again made in the case of fancy bread and small loaves, 
and also in the case of consignments of at least 56 lb. for a single cus- 
tomer (h). Strictly it is contrary to the language of the statute to sell 
a loaf weighing slightly more than 1 lb. or 2 lb., but it is not customary 
to regard overweight as an offence, as the intention of the Act is clearly 
to protect purchasers against short weight, and it may be taken as 
certain that the courts would look with disfavour on a prosecution for 

(a) 20 Statutes 419 et seq. 

(b) The Weights and Measures Authorities are ; in county boroughs the corpn. *, 

in municipal boroughs, the corpn., if the borough had a population of 10,000 in 1878 
and either had a separate quarter sessions in 1878 j or (2) the corpn. subsequently 
resolved to administer the Weights and Measures Acts ; or (3) the borough had 
appointed inspectors and possessed legal standards in 1878, and elsewhere the 
county council. (c) S. 6 ; 20 Statutes 421. 

(d) S. 14 ; 20 Statutes 426. (e) S. 0 (3) ; 20 Statutes 421. 

(/) Lyons Co,, Ltd, v, Houghton, [1915] I K, B. 489 ; 25 Digest 119, 412. 

(g) London County Council v. Bead, [1900] 1 Q. B. 288 ; 25 Digest 117, m, 

(/qS. 6(2); 20 Statutes 421. 
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overweigiit (i). Wholesale transactions, except sales of bread pre-p^acked 
in wrappers, are outside the scope of the Act (j), and a retailer is res- 
ponsible for the loaves which he sells, even though he may have bought 
them from a baker or wholesale dealer, unless the bread is pre-packed, 
when he may avail himself of the defence of warranty (k). l 

Fancy Bread, — Though as stated above, fancy bread is specifically 
exempted, the Act provides that “ pan loaves, Bhencli loaves and loaves 
of a similar character ’’ shall be sold by net weight and in loaves of a 
definite number of pounds (Z). This gives rise to difficulty. For a 
fancy loaf is a loaf different in shape and appearance from loaves of 
household bread (m) ; yet French bread may evidently be made in 
loaves of fancy shape. In a recent case (? 2 ) the High Court held that 
magistrates who had found as a fact that a loaf was fancy bread should 
not also have found that it was a French loaf. It seems to follow that 
a French loaf must be distinguished from fancy bread and must not 
be considered to be a kind of fancy bread. 

Under the provisions, now repealed, of old Acts (o) dealing wdth 
the sale of bread by w^eight, there were many decisions on the subject 
of fancy bread ; but it is necessary to observe that the exception in 
those Acts was not (as now) in favour of “fancy bread,” but of “ bread 
usually sold under the denomination of French or fancy bread.” 
Nevertheless, some of the decisions referred to still hold good, particularly 
those that support the proposition that fancy bread must be made in 
loaves of a distinctive shape and that a difference in quality only will 
not take a loaf out of the category of ordinary household bread (p). 
The ordinary purchaser should not be led to think that he is getting 
ordinary household bread (g) when fancy bread is sold to him. [4^323 

Safeguards for Bakers. — A baker is not to be convicted because a 
single loaf is slightly deficient, and regard must be had to the average 
■weight of his other loaves (r). Proof that the short w^eight was caused 
by a bona fide mistake or accident or some similar cause beyond the 
defendant's control, in spite of due diligence, entitles a defendant to be 
acquitted (s). The negligence of an employee is not a cause beyond 
control {t)f but a breakdowm in the baking machinery may be (ii). 
Loss of freight through unavoidable evaporation (in spite of proved due 
diligence) wil] exonerate a defendant summoned for delivering a short- 
weight loaf to a customer, but does not protect a baker summoned for 
having a shor-t-weight loaf in his possession for sale. Evaporation of 
water after baking cannot be prevented, and a baker is not required 

(i) See Judgment of Avory, J., in A. Walkling, Ltd. v. Eobinson (1980), 99 
L. J. (K. B.) 371 ; Digest (Supp.); also Blackledge and Sons, Lid. v. Bolshaw (1908), 
90L. T. 00; 25 Digest 119, 

{j) S. 14 ; 20 Statutes 426. 

(^’) S. 12 (4) ; 20 Statutes 424. 

(l) S. 0 (3) ; 20 Statutes 421. 

(m) Bailey v. Barshy, [1909] 2 K. B. 610 ; 25 Digest 120, 427 ; and Aerated Bread 
Co., Ltd. V. Gregg (1873), L. R. 8 Q. B. 355 ; 25 Digest 120, 423. 

(n) Bell V. Watson (1932), 96 J. P. (n.) 350. 

(o) Stat. (1822), 3 Geo.4,c. evi, and (1836), 6 & 7 Will. 4, c. 37; 8 Statutes 851. 

(p) Bailey y. Barsby, supra ; and F. F. Bread Co. v. Stubbs (1896), 74 L. T. 704 ; 
25 Digest 120, 425. 

{q) Per Avory, J., in Kirk v. A. B. Hemmings, Ltd., 1933 (imreported). 

(r) S. 12 (1) ; 20 Statutes 424. 

(s) S. 12 (2) ; 20 Statutes 424. 

(t) A. Wallding, Lid. v. BoHnson (1930), 99 L. J. (K. B.) 171 ; Digest (Supp.). 

(u) Wolfinden v. Oliver (1932), 147 L. T. 80 ; Digest (Supp.). 
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to prevent it; but lie is required to use all due care to prevent a 
deficiency in weight — which evidently means that a loaf likely to be 
kept for some period before sale must be made overweight, soHliat it 
will still weigh at least an integral number of pounds when sold, in 
spite of intermediate loss of w^eight by drying. 

The safeguards enumerated above apply only to proceedings in 
respect of an alleged deficiency in weight, and the question has arisen 
whether a prosecution for selling (or having in possession) a loaf not of 
an integral number of pounds is such a prosecution. In the first case 
on this point which reached the divisional court («), two of the three 
Judges took opposite views and Lord Hewart, C.J., refrained from 
giving a decision; but in a later ease (b) the court appears to have agreed 
that a prosecution for an offence under sect. 6 (2) is a prosecution in 
respect of a deficiency of weight and that the safeguards in the first 
three sub-sections of sect. 12 are available. 

In any prosecution under the Act, an employer or principal may lay 
an information against an assistant or some other person whom he 
charges with being the actual offender and with having committed the 
offence in question without the employer’s consent or connivance (c)* 
But this provision appears to be valueless to an employer summoned 
for having bread in his possession contrary to the Act. For it has been 
held that the possession of the bread remains with the employer, who 
remains, therefore, the person who has committed the oifence in 
question (a). [438] 

Scales and Weights in Shops. — Sellers of bread must provide and 
keep in some conspicuous part of their business premises a correct 
weighing instrument (d) with the appropriate weights (^), and are 
under an obligation to weigh bread in the presence of a purchaser at 
his request, and also to permit an inspector of weights and measures 
to weigh the bread. So, too, a person carrying bread for sale or delivery 
must permit an inspector to weigh the bread. Under enactments 
repealed by the Act of 1926, sellers of bread had to provide scales and 
weights for vehicles taking out bread for delivery, but no such require- 
ment is now made ; and there is the less reason for any such require- 
ment in view of the fact that inspectors are now apparently expected 
to use their official scales and weights, whether in shops or elsewhere, 
if they wish to ascertain the weight of loaves with a view to instituting 
proceedings (/). [4343 

Prosecutions. — Certain formalities must be observed when any 
prosecutions under the Act are undertaken. The most important of 
these are : (1) prosecutions must be instituted within twenty-eight days 
of the commission of the offence ; (2) within seven days after the offence, 
notice thereof in writing must be served on the defendant or sent to 
him by registered post ; (3) in the case of an alleged deficiency, the 
defendant must have a I’easonable opportunity to check the weight of 
the bread about which complaint is made (g), A local authority, a 
police authority, or the Director of Public Prosecutions can alone 
prosecute (g). [4853 

(a) A. Walkling, Ltd, v. Robinson (1930), 99 L, J. (K. B.) 171 ; Digest (Supp.). 

(b) Wolfmden v. Oliver (1932), 147 L. T. 80 ; Digest (Supp.). 

(c) S. 12 (5) ; 20 Statutes 424. 

(df) S. 6 (4) ,• 20 Statutes 421. 

(e) Weights and Measures Act, 1889, s. 85 ; 20 Statutes 404. 

(/) S. 10 (4) ; 20 Statutes 423. 

(g) S. 12 (0) and (7) ; 20 Statutes 425. 
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■ Other Statateg. — A local Act of 1822 (k) and the Bread .Act^' 1836 (i), 
as ,‘inieiided by the Bread Acts Amendment Act, 1922 (/i;), to which 
r(*fe 3 *ence has been made above, contain a number of provisions relating 
to I, lie adultei'ation of bread and the baking and sale of bread on Sun- 
days. Tlic sections of those Acts which relate to the weight of bread 
lire repealed by the Act of 1926 ; and the remaining provisions, which 
are virtually obsolete, impose no duties on local authorities. t436j 

London. — The law as set out above applies equally to the Metropolis, 
the outside the city, administering the Sale of Food (Weights 

aiai ]\Iea.sures) Act, 1926, as being one of the Weights and Measures 
Acts, 1878 to 1926. 

The local Act referred to above regulated the manufacture and sale 
of bread in tlic City of London and the liberties thereof and within the 
weekly bills of mortality and ten miles of the Royal Exchange. ^437J 


(/i) Stilt. (1822), a Geo. 4, c. cvi. (applying to London). 
(i) 8 Statutes 856. 

(Ar) MuL, 878. 


BREAKING UP OF ROADS 


General ~ 
Statutory Rights 
Authorities 
Sewers - 
Water 
Gas 


PAGE 
~ 230 
Local 

- 232 

- 232 

- 232 

- 233 


Tramways and Liglit Railways 233 

Electricity ~ ~ 234 

Telegraphic Services - - 234 

Frequent Breaking Up - - 234 

Statutory Underiakers ~ 235 

Gas and Water - _ - 235 

Tramways and Light Railways 230 
Eleetriciiv - - - " - 237 


Breaking Up Roads by Private 
Persons ~ ~ ~ ~ 

Incidentai. Obligations and 
Alteration of Pipes on 
Street Improvements - 
Lighting and Guarding the 
Works „ ^ _ 

Reinstatement ^ „ 

Alteration of Water or Gas Pipes 
on Street Improvements 

London - ■ - 


PAGE 


238 


233 

23 A 

239 

- 240 

240 


jSf^e <dso titles : 

El3-:ctricity Supply ; 

Gas ; 

Hydraulic Pow3*:r ; 

Level Crossings ; 

London Roads and Traffic; 


.Misfeasance and Nonfeasance ; ' . 
Postal, Telegraph and Telephone 
. . Services ; , 

Tramways ; ' ■ ■ 


and Road and Sewer and Brain titles passim ; for a list of all road titles, see title 
Roads or Streets ; and for a list of Sewer and Drain titles, see title 
Sewers and Drains. 


General.— There is no common law right to break up a public 
highway for any purpose (a). The generality of this rule is subject to 
two exceptions, namely (1) where the highway has been dedicated 
subject to such a right as, for example, the right to plough up a footpath 
in due course of husbandry (b) ; and (2) where the exercise of the right 
is necessary to the enjoyment of the highway as a highway (c). £4883 

(a) B. V. Longton Gas Co., Ltd. (1860), 2 E. & E. 631 ; 26 Digest 444, ISIS 

(b) Arnold V. Blaker (1871), L. R. 6 Q. B. 433 ; 26 Digest 417, 13S9. 

(c) Si. Mary Nemington, Vestry v. Jacobs (1871), L. R. 7 Q. B. 47 ; 20 Digest 323, 

t)o7. 
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The public have a right of passage, and any interference with that 
right, unless authorised by statute, is an obstruction, and those respon- 
sible for it may be indicted for a- nuisance. Although certain', .roads 
have been vested in highway authorities (d), legal decisions have limited 
the property of these authorities in streets to so much of the soil as is 
necessary for the control, maintenance and protection of the street 
as a highway. Ordinarily the soil lying below the road material is the 
property of the owner of the land abutting on the street, up to the 
middle line of the street. Thus it was decided that in London, the 
rights of the ve>stry were limited to ‘‘ the surface, and with the surface 
such right below the surface as is essential to the maintenance, occupa- 
tion and exclusive possession of the street, and the making and main- 
taining the street for the use of the public ” (^), and again in a borough 
outside London, the vesting of the street vests in the urban authority 
such property, and such property only as is necessary for the control, 
protection and maintenance of the street as a highway lor public 
use ” (/)• This is called the ‘‘ area of user ” (g) and below’' that area 
the owner of the soil has the right to use it as he pleases so long as he 
does nothing inconsistent with the public right of free passage over the 
surface. He may, for instance, make a tunnel under it to connect 
premises on opposite sides, so long as it does not interfere with statutory 
rights (h). A railway company, authorised by statute to make a tunnel 
under a highway, must usually pay compensation to the owner of the 
soil (i). An owner, however, has no right to interfere with the surface 
of a public highway (k). Mines and minerals under the soil of a highway 
also belong to the owner of the soil (Z), and he has the right to work 
them, but he must not damage the highway, or the cost of reinstating 
it may be recovered by action (m). £4393 

In London, a metropolitan borough council have by statute (n) 
vested in them the subsoil of any road, sufficient to construct lavatories, 
but outside London this position only exists in a borough or district 
to which sect. 47 of the P.H.A. Amendment Act, 1907 (o), has been 
applied by an order of the M. of H., and where this section is not in force 
the consent of the owner must be obtained (p). £4403 


(d) E.g., outside Loudon, streets being highways repairable by the inhabitants 

at large were vested in the councils of the boroughs or urban districts in which they 
were situated by 1875, s. 149 ; 13 Statutes 685 ; see also Metropolis Manage- 

ment Act, 1355, s. 96 ; 11 Statutes 907 ; L.G.A., 1929, ss. 29 to 32 ; 10 Statutes 
903—908. 

(e) EoU$ V. St. George the Martyr, Soutimark, Vestry (1880), 14 Ch. D. 785 ; 20 
Digest 330, 627. 

(/) Timhfidge Wells Corpn. v. Baird, [1896] A. C. 434 ; 26 Digest 330, 618. 

(g) Finchley Electric Light Co. v, Finchley Urban Council, [1903] 1 Ch. 437 ; 
26 Digest 329, 008. 

{h) Cimliffe v. Whalley (1851), 13 Beav. 411 ; 26 Digest 326, 592 ; and see also 
Cattle V. Stockton Waterworks Co. (1875), L. R. 10 Q. B. 453 ; 43 Digest 1096, 267, 
and Reigaie Corpn. v. Surrey County Council, [1928] Ch. 359 ; Digest (Supp.). 

{i) Ramsden v. Manchesier, South Junction and Altrincham Hail, Co. (1848), 
1 Exch. 723 ; 20 Digest 326, 596. 

(k) A.-G. V. Ashby (1908), 72 J. P. 449 ; 26 Digest 326, 590. The case was 
settled before the Court of Appeal. The decision cited in the Digest is that of the 
court of first instance and the reference to the report should be as given here. 

(l) See Highways and Locomotives (Amendment) Act, 1878, s. 27 ; 9 Statutes 

182 

(m) A.-G. V. Conduit Colliery Co., [1895] 1 Q. B. 301 ; 26 Digest 331, 629. 

(n) P.H. (London) Act, 1891, s. 44 (2) ; 11 Statutes 1053, as amended by the 
L.C.C. (General Powers) Act, 1933, s. 66 ; 26 Statutes 597. 

(o) 13 Statutes 929. 

ip) See Tunbridge Wells Corpn. v. Baird, [1896] A. C. 434 ; 26 Digest 330, 618. 
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Statutory Rights of Local Authorities. 

Sewers.' — Local authorities under the P.H.A., 1875^ have special 
statutory powers in regard to breaking up streets for the purposes of 
laying sewers, and repairing and maintaining them, and these are dealt 
with fully under the title Sewerage Authorities. [4413 

Water.— By sect. 54 of the P.H.A., 1875 (q), where a local authority 
supply water in their district, they have the same powers and are subject 
to the same restrictions for carrying water mains wdthin or wdthout 
their district as for carrying servers. These powers are given by sect. 
16 (r) of the Act, and consist of the right to carry a sewer through, 
across or under any road or higlway, public bridge (not being a county 
bridge), road, lanc^ footway, square, court, alley or passage wdietlier 
a tlioroughfare or not, or uncler any cellar or vault under the pavement 
or carriageway of any street, or after giving reasonable notice in writing 
to the owner," through any land whatsoever within their district. The 
powers of a local authority to carry sewers outside their district are 
subject to the restrictions, and to the issue of notices, and the necessity 
of the sanction of the M. of H., if objection is made to the execution of 
the work, imposed by sects. 32, 33 (s) of the Act of 1875. These 
provisions are described in the title Sewerage Authorities. [442] 
The route to be followed by a water main must be decided by the 
surveyor of the council (i). [4433 

Compensation for any damage done is payable under sect. 308 of 
the P.H.A., 1875 {u). 

A water main may be laid in a highway not repairable by the council, 
subject to the payment by them of compensation for damage under 
sect. 308 of the Act of 1875 {a)» 

As regards pipes for the delivery of water, sect. 57 of the P.H.A., 
1875 (5), incorporates with that Act, for the purpose of enabling a local 
authority to supply water, the provisions of the Waterworks Clauses 
Act, 1847, with respect to the breaking uji of streets for the purpose of 
laying pipes, where the authority have not the control of the street. 
In Hill V. Wallasey Local Board {supra), it wos decided that these last 
words referred to an authority who had not the control of their streets in 
general, or in other words were not the highw^ay authority. The sections 
so incorporated are sects. 28 to 34 of the Act of 1847 (J), and allow the 
council, after giving notice to the highway authority and under their 
superintendence to open and break up the soil and pavement of streets 
and bridges within the council’s limits for the supply of water. These 
provisions are described more fully on pp. 235, 286, post. [4443 

Sect. 29 of the Act prohibited pipes being laid in land not dedicated 
to public use, without the consent of the owners and occupiers, except 
where a new pipe was substituted for an old one lawfully laid or for tlie 
repair or alteration of any such pipe. But by sect. 80 of the P.H.A., 
1925 (d), this provision of the Waterworks Clauses Act, 1847, is no Ion 

{q) 13 Statutes 649. (r) lUd., G33. 

{$) Ibid., 639 (as amended by s. 78 of the P.H.A., 1925 ; see also s. 78 ( 4 ) of that 
Act at p. 1151 of same volume). 

(0 Lewis V. Weston-super-Mare Local Board (1888), 40 Ch. D. 55 : 43 Digest 
1061,30. » 

{u) 13 Statutes 755. 

(a) mu V, Wallaseq Local Board, [1894] 1 Ch. 133 ; 43 Digest 1002, 34. 

{b) 13 Statutes 649. 

(c) 20 Statutes 196—198. 

(d) 13 Statutes 1152. 
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to be incorporated m the P.H.A., 1875, where the local authority are 
authorised to supply water and the authority may, on the application 
of the owner or occupier of any premises within their limits of supply 
abutting on any street laid out but not dedicated to public use, supply 
those premises with water and lay down, maintain and repair pipes in 
that street (e). These powers do not extend to any street belonging to 
a railway, canal or dock or harbour company except with the consent 
of the company, but this cannot be unreasonably withheld, and the 
M. of H. may decide whether a consent has been so withheld. 

As to the laying of communication pipes for the supply of water, 
see pp. 286, 238. [445] 

Gas. — ^Under sect. 161 of the P.H.A., 1875 (/), a borough or urban 
district council may be invested with power to supply gas within such 
part of their borough or district as is not supplied by a company or 
persons under statutory powers. The council usually obtain from the 
Board of Trade a provisional order, or a special order under sect. 10 
of the Gas Regulation Act, 1920 (g), and they then become undertakers 
with a light of breaking up streets. The precise extent of these rights 
would depend on the terms of the order, but it is probable that sects. 
6 to 12 of the Gasworks Clauses Act, 1847 (h), would be incorporated 
with the order. These sections closely resemble sects. 28 to 34 of the 
Waterworks Clauses Act, 1847, referred to on p. 232, ante, but con- 
template that in the laying of pipes, streets should be broken up by the 
authority supplying gas, and not by individual owners or occupiers 
as in the case of water pipes (see pp, 286, 288). 

Sect. 7 of the Gasworks Clauses Act, 1847 (i), prevented pipes being 
laid in land not dedicated to public use without the consent of the owners 
and occupiers, except where a new pipe was substituted for an old 
one lawTuily laid or for the repair or alteration of any such pipe. But 
this provision has now been excluded from incorporation with any Act 
relating to the supply of gas by a local authority under the P.H.A. by 
sect. 80 of the P.H.A., 1925 (k). This section extends to the supply by 
a local authority of gas as well as watei', and is summarised supra. 
1:4463 

Tramways and Light Railways.— The council of a borough or urban 
district or a parish council may be authorised to establish a tramway 
undertaking. Under sect. 4 of the Tramways Act, 1870 {1), they may 
obtain a provisional order authorising the construction of the tramway, 
but if they are not themselves the highway authority they must obtain 
the consent of that authority where power is sought to break up a road. 
The Minister of Transport may in certain cases, set out in sect. 5 of the 
Act, dispense with the need for consent. Under the order they will 
have power to break up streets in the same way as other promoters 
described on p. 2SQ, post. [447] 

Tramways are also constructed under the Light Railways Acts, 
1896 and 1912 (m), by an order of the Minister of Transport made 
under those Acts, as amended by sect. 68 of the Railways Act, 1921 (n), 


(e) The authority iieed not investigate the title of the applicant, but may assume 
that he has such rights of access to the alleged street as appears probable from a view 
of the premises (Dames v, llipon Corpn,, [1028] Ch. 884 ; Digest (Supp.)). 

(/) 13 Statutes 692. 

(g) 8 Statutes 1287. See under title Gas. 

(h) 8 Statutes 1217—1221. 

(k) IS Statutes 1152. 

(m) 14 Statutes 252, 314, 


(i) Ibid., 1218. 

(1) 20 Statutes 7. 
(n) Ibid., 362. 
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but at tlie present very few new tramroads or light railways are 
authorised. Under sect. 8 of the Act of 1896 (o), an order authorising 
a light raihvay may be obtained by a county council, and also by a 
borough or district ccaincil. The Light Railways Acts contain no special 
profusions as to the breaking up of roads, and w^here a road is utilised 
for the light raihvay, the order would apply some code or contain 
special provisions governing the rights of the undertakers. 

Electricity. — A borough or district council may be authorised to 
supply electricity either by a provisional order made by the Board of 
Ti‘ade before 192{) under sect. 4 of the Electric Lighting Act, 1882 (p), 
or by a special order made after that year by the Electricity Commis- 
sicHiers and coivfirmed by the Minister of Transport under sect. 26 of 
the Electricity (Supply) Act, 1919, and approved by both Houses of 
Parliament {g). 

Unless the order otherwise provides, the council will then be governed 
by the same restrictions on the breaking up of roads (described later) 
as other electricity undertakers. [449] 


Telegraphic Services. — The Postmaster- General may not place 
telegraphs under streets without the consent of the authorities that 
have control of them. This was enacted as regards the JMetropolitan 
Board of Works and towns of 30,000 inhabitants or upfvards by sect. 
9 of the Telegraph Act, 1863 (r), when the telegraphs were still in the 
hands of companies, and was extended to all boroughs and urban 
districts by sect. 3 of the Telegraph Act, 1892 (s). By sect. 10 of the 
Act of 1863 (^), the depth, course and position of works under a street 
or public road must be agreed upon between the Postmaster-General 
and the highway authority and also with any body who has control 
of the sewerage or drainage thereunder. By sects. 17 and 18 of the 
Act of 1863 (w), a notice of not less than 10 days must be given in the 
case of an underground work to the highway authority, and not less 
than 5 days’ notice in the case of a w^ork above ground. The work 
must be done under the superintendence of the autliorit}^, and the street 
must be properly restored. By sect. 20 traffic in a street or public road 
must not be stopped or impeded more than is absolutely necessary. 
The streets must be restored to as good a condition as they were before 
being broken up, and if the authority are not satisfied they may, under 
sect. 19, repair tb,e road and charge the expenses to the Post Office 
Authorities. Where a difference arises between the Post Office and the 
highway authority it is referred, under sects. 8, 4 and 5 of the Telegraph 
Act of 1878 (a), to a stipendiary magistrate, if there is one in the dis- 
trict, or, if not, the county court judge, with an appeal to the Railway 
Commissioners. 

Licensees of the Postmaster-General under sect. 5 of the Telegraph 
Act, 1869 (b), and sect. 5 of the Telegraph Act, 1892 (c), have no 
statutory power to break up streets. With regard to the settlement 
of differences generally between the Postmaster-General and local 
authorities, see under title Postal, Telegraph and Telephone 
Services. [4503 

Fre<liieiit Breaking Up. — ^In order to avoid as far as possible the 


( 0 ) 14 Statutes 253. 
(q) Ibid., 772. 

(s) Ibid., 283. 

(u) Ibid., 226, 227. 
(fe) Md,, 252. 


(р) 7 Statutes 688. 
(f) 19 Statutes 223. 
(i) Ibid., 223. 

(a) Ibid., 262, 263. 

(с) Ibid., 284. 
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frequent breaking,, up of streets, a highway, authority when about . -to 
repair or remake the surface of a street should give notice to all statutory 
bodies who have functions in the street, so that any repairs needed ]>V 
them may be done at the same time. £4513 

Some local Acts provide that if 3 months’ notice is giveii by the 
council tJiat street work involving the closing of a street^ or part of a 
street, to vehicular traffic either absolutely, or to the extent of one-tliird 
or more of its width is to be undertaken by them, all statutory under- 
takers having statutory powers to break up that street shall be pro- 
hibited, for 12 months from the completion of the work, from breakiiig 
up the street or part so closed, without the council’s consent (d). 
Emergency v/orks and works on communication pipes or service lines 
are, however, excepted from this prohibition. ^452,3 

Statutory Undertakers 

Companies without parliamentary powers have no power to break 
up roads. Local authorities cannot grant this power (e) though they 
may on application give temporary permission to private persons, but 
if so an agreement should be made to reinstate to the satisfaction of 
the authority or for the authority to reinstate and charge the cost 
to the private owner. A company must therefore obtain the powers 
necessary by means of a local Act or order, and restrictions on the break- 
ing up of streets would be imposed therein usually by the incorporation 
wdth the Act or order of a code in a Clauses Act. £4533 

Gas and Water. — The codes in the Gasworks Clauses Act, 1847, 
sects. 6 — 9 (/), and the Waterworks Clauses Acts, 1847, sects. 28 — 34 (g), 
are similar and are as follows : The undertakers may open and break 
up the pavement of the streets and bridges within the limits of their Act 
and may open and break up any sewers, drains or tunnels within or 
under them, and lay down and/or place within the same limits pipes, 
conduits, service pipes and other works or engines, from time to time 
repair, alter or remove the same, and do any other acts necessary for 
the supply of gas or water, doing as little damage as possible and making 
compensation for damage done (h). It was held in Schweder v. Worthing 
Gas Light and Coke Co. («*), that tunnel in this connection meant some- 
thing ejusdein generis with sewers and drains, and did not include fx 
subway. Nothing may be done by the undertakers to break up land 
not dedicated to the public {h) without the consent of the occupier or 
owner, though they may break up in order to repair pipes already 
there {l). There have been many cases as to the liability of the highway 


(d) See, e.g., s. 28 of the Maidens and Cooinbe U.D.C. Act, 1933 (23 & 24 Geo. 5, 
■e.'lxxxvit.).. ■ 

(e) Preston Corpn. v. Fiilkeood Local Board (1885), 53 L. T. 718 ; 26 Digest 440, 
; NormaiHon Gas Co. v. Pope and Pearson^ Ltd. (1883), 52 L. J. (Q. E.) 029 ; 

20 Digest 327, 001. 

if) 8 Statutes 1217-— 1219. 

(g) 20 Statutes 106—198. 

(//.) As to the words “ doing as little damage as possible,” see E. v. East and West 
India Docks, etc., Rail. Co. (1853), 2 E. & B. 466 ; 38 Digest 207, 92. 

(i) No. 1, [1912] 1 Cii. 83 and No. 2, [1913] 1 Ch. 118 ; 25 Digest 473, 23 ; 472, 16. 
(k) As to the meaning of “ not dedicated to the public,” see the Schweder Case 
above, and also Redhill Gas Co. v. Eeigate U.D.C. ^ [1911] 2 K. B. 505 ; 25 Digest 
473, 24 ; and Davies v. Ttipon Corpn., ante, p. 233. 

(^) Waterworks Clauses Act, 1847, s* 29 ; 20 Statutes 190 ; Gasworks Clauses 
Act, 1847, s. 7 ; 8 Statutes 1218 ; but see pp. 232, 233, ante, where water or gas Is 
supplied by a local authority. 
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authority for damage done to underground mains by the use of steam 
rollers or other heavy apparatus (m). 

Before the undertakers open or break up the street, bridge, sewer, 
drain or tunnel they must give not less than S clear days’ notice before 
beginning the work, to the authorities under whose control or manage- 
ment the same may be, except in cases of emergency, when the notice 
must be given as soon as possible, A plan showing the work to be done 
must be sent to tJie authorities and this must be approved by them ; 
if there is a difference of opinion, the plan must be settled by two jus- 
tices. Where the highway authority is not the same as the authority 
controlling the sewers or drains, the justices may require the under- 
takers to do such temporary work as is necessary for guarding against 
the interruption of the drainage. The work must then be carried on 
under the superintendence of the authority, and according to the plans 
approved by the authority or settled by justices, but if the authority 
fail to attend or refuse or neglect to superintend the operation, the under- 
takers may perform the work specified in the notice, and are not liable 
for the cost of such supeiwision. [455] 

Sects. 44 to 47 of the Waterworks Clauses Act, 1847 (n), relate to 
communication pipes to be laid by the undertakers. (See post, p. 238, 
as to communication pipes laid by a private person.) The system 
authorised by these sections is that, on the request of the owner of any 
dwelling-house in a street in which pipes have been laid by the council, 
and upon the payment or tender of the water rate in advance, the 
council should lay down the service pipes and other works for supplying 
the house with water. The cost of the works is to be recovered by an 
annual rent fixed by agreement or in default of agreement by two 
justices. [4563 

Tramways and Light Eailways.— Power is given to promoters of 
tramways by sect. 26 of the Tramways Act, 1870 (o), to break up and 
open roads subject to certain restrietions. As in sect. 3 of the Act 
“ road ” is defined as ‘‘ carriageway,” the breaking up of footways is 
not authorised unless under special powers (p). Seven days’ notice 
must be given of the commencement of the work to the" highway 
authority, or the bridge authority if not the same, and to any railway 
or tramwa}?* company whose line is crossed on the level by the pro- 
moters’ tramway. The work must be carried out under the super- 
intendence and to the reasonable satisfaction of the road and other 
authorities, unless after the prescribed notice, superintendence is %vitli- 
held. This superintendence is to be at the expense of the promoters. 
Subject to certain restrictions, tramway promoters, by sect. 30 of 
the Act of 1870 (g), in order to prevent frequent interruption of traffic, 
may alter the position of water or gas mains or telegraphic apparatus. 
They must obtain the consent of the persons to whom they belong, 
must replace them in a position satisfactory to their surveyor or engineer, 
and make full compensation for ail loss or damage ‘sustained. In 
case of a disagreement, there is an appeal to the Minister of Transport. 


(m) iS.g,, see Gas Ziight and Coke Co, v. St. Mary AhhoWs, Kensington, Vestw 
(1885), 15 Q. B. D. 1 ; 25 Digest 432, 1508, 

(n) 20 Statutes 201—203. 

(o) IMd,, 15. 

(p) Hyde Corpn, v. Oldham Electric Tramway, Ltd. (1900), 64 J. P. 596 ; 43 Digest 

342, 23* ' . ' . 

(q) 20 Statutes 17. 
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Sect. SI (r) makes it necessary for promoters whose work will interfere 
ill any way with the sewers or drainage of the area, to give 14 days’ 
notice to the authorities, and comply with all reasonable directions and 
regulations of the authority as to the execution of the work. The 
right of local authorities and private owners of underground works 
to open the road on which a tramway is laid for their owm purposes is 
reserved by sect. 32 {s) with certain restrictions in tlie interest of tram- 
way promoters. It has been held (t) that it is not necessary to obtain 
the consent of a tramv/ay company before breaking up a street in wdiich 
a tramway is laid for the purposes of laying telephone wires. [4573 

As respects light railways, the right of the undertakers to break up 
roads would be regulated by the order authorising the light raihvay. 
[ 458 ] 

Electricity. — The provisions of sects. 6 to 12 of the Gasworks Clauses 
Act, 1847, wore applied to the breaking up of streets for the laying of 
mains for electric lighting, by sect. 12 of the Electric Lighting Act, 
1882 {u)i but though this apiDlication has not been repealed, the rights 
of the undertakers are now governed by the provisions of the Electric 
Lighting (Clauses) Act, 1899, which are incorporated with electric 
lighting orders (a). Sect. 13 of the Act of 1882 (b), however, forbids 
undertakers to break up any street not repairable by a local authority 
without the consent of the body or person by whom the street is repair- 
able, unless a special pow’'er is given by the order, or a written consent is 
obtained from the Electricity Commissioners, and a consent must not 
be given without due notice to the authority, person or company liable 
to repair, wdth an opportunity to state objections. By sects. 12, 14 
and 15 of the Schedule to the Act of 1899 ((?), one month’s notice must 
be given b}^ the electricity undertakers to the highw^ay and bridge 
authorities, the Postmaster- General, and where the road is repairable 
by some one else than the highway authority, to the person, canal, 
railway or tramway or other company by whom it is repairable (d). 
The notice must describe the proposed work with a plan. If no objec- 
tion is made the undertakers may execute the works, but it must be 
done to the satisfaction of the bodies to whom the notice w'as sent. 
In case of objection there is an appeal to the Eiectricty Commissioners, 
and the w^ork may only be done on conditions a])])roved by them, but 
in wmi'ks on private streets the difference may be referred to arbitration. 

In all instajices it is desirable to refer to tlie local Acts or orders 
governing the clectricit}^ undertaking to verify wdiat provisioiis as to 
the breaking up of streets apply. 

By sect. 16 (e) the authority liable to repair the street may gi^^c 


(r) 20 Statutes 18. As to “ notice,” see Brentjord U.D.C. v. London United 
Tramways, Ltd. (1901), 45 Sol. Jo. 408 ; 43 Digest 341, 18 ; and Hastings Tramways 
Co. V. Hastings and St. Leonards Gas Co., [1906] 2 Ch. 578 ; 43 Digest 1072, 103. 

(s) 20 Statutes 19. 

(t) Bristol Tramways Co. v. National Telephone Co., [1899] 2 Ch. 282 ; 43 Digest 
346, 48. 

(u) 7 Statutes 092 ; cf. clauses 1 and 2 of the Electricity (Supply) Bill now before 
Parliament. 

(а) The incorporated sections of the Gasworks Clauses Act, 1847, are set out in 
the Appendix to the Electric Lighting (Clauses) Act, 1899 (7 Statutes 741). 

(б) 7 Statutes 093. (c) Ibid., 712, 713, 714. 

(d) The undertakers cannot break up a street not repairable by the local authority 
or any one else at all, even with the consent of the Electricity Commissioners {Andrews 
V. Aberiillery Urban Council, [1911] 2 Ch. 398 ; 20 Digest 201, 19), 

(e) 7 Statutes 716. 
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notice that they desire to execute the required work themselves, at 
the expense of the undertakers and in this case the undertakers must 
not do'tlie work. Sect. 17 (/) gives the same powers as to the altera- 
tions of pipes and wires of other undertakers as sect. 80 of the Tramways 
Act, 1870. By sect. 22 of the Electricity (Supply) Act, 1919 (g), any 
authorised undertakers other than a local authority may place below 
ground any electric line intended for the supply of a particular con- 
sumer, and any distributing main required for such a supply, on giving 
28 days’ notice to the local authority and the owners and occupiers of 
premises affected. Action under this section might neutralise the effect 
of the decision in Andrews v. Abertillery U.D£., already mentioned (h). 
[460] 

Breaking up Roads by PriYxIte Persons 
No private person has any right to break up a road, except under 
sects. 48 and 49 of the Waterworks Clauses Act, 1847 (?’), which give 
])crsoiis this right in order to obtain a water supply. These sections 
arc incorporated with the P.H.A., 1875, by sect. 57 of that Act (k), 
for the purposes of the supply of water, and allow any owner or occupier 
of a dwelling-house to lay communication pipes from his house to the 
pipes of the undertakers, and to open the ground between the main and 
his premises after obtaining the consent of the owner and occupier of 
such ground and giving 14' days’ notice to the water company or 
authority. If the pavement of any street exists between the house and 
the pipe of the water undertakers, by sect. 52 of the Act of 1847 (^), 
as much as is necessary may be broken up. As little damage as possible 
must be done, and compensation paid for any damage done. Any 
sewer or drain under the pavement may also be broken up. The owner 
or occupier must give notice and act under the supervision of the 
surveyor of the highway authority and reinstate the pavement in the 
same way as the water undertakers themselves must do, and they are 
subject to the same penalties for delay in reinstatement. This section 
only applies to a communication pipe and not to a service pipe, as the 
undertakers and not the private person are responsible for a service 
pipe (m). (As to the above powers relating to the connection of drains 
with sewers, see title Sewerage Authorities.) [4613 

Incidental Obligations and Alteration op Pipes on Street 

Improvements 

Lighting and Guarding the Works. — Statutory undertakers and 
promoters have a statutory duty to light and guard any works in pro- 
cess of breaking up a highway, and special regulations are made under 
the London Traffic Act, 1924, as to the method of doing so. By sect. 
10 of the Gasworks Clauses Act, 1847 fn), and sect. 32 of the Waterworks 
Clauses Act, 1847 (o), the undertakers must at all times cause the road 
and pavement broken up to be fenced and guarded, and must cause a 
light sufficient for the warning of passengers to be set up and kept 
alight every night until the work is completed. By sects. 11 and 88 
of the same Acts if they neglect to do this, they forfeit to the authority 
having control of the street or bridge or sew^er, drain or tunnel in 
respect of which they have made default, a sum not exceeding five 

{/) 7 Statutes 717. (^) Md,, 768. 

(h) See (d), ante, p. 287. (i) 20 Statutes 203. 

(k) 18 Statutes 649. (?) 20 Statutes 204, 

(m) Chajmian v. Fylde Waiemorks Co., [1894] 2 Q. B. 599 ; 43 Digest 1085, 1S8. 

(n) 8 Statutes 1220. (o) 20 Statutes 197. 
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pounds for each offence. A similar liability is thrown on tramway 
promoters by sect. 27 of the Tramw^ays Act, 1870 (p), but thei’e the 
initial penalty is one not exceeding twenty pounds, with a penalty of 
five pounds for each day during which the failure continues a fter* the 
first da}^ on which the penalty is incurred. Electric Liglit Companies 
have the same responsibilities as gas companies, because unless the 
Company’s Act or order otherw/ise provides, sects. 10, 11 of the Gas- 
w^orks Clauses Act, 1847, apply. See those sections as set out in the 
Appendix to the Electric Lighting (Clauses) Act, 1899 (q), 

Eeinstatement. — The question as to ho^v far statutory undertakers 
and promoters are liable to reinstate the roads they have broken up 
has caused much controversy. Where the undertakers are themselves 
the highway authority, of course no difficulty arises. But a difference 
may arise not only between a highwa)^^ authority and a private company, 
but also bet^veen different local authorities and even different com- 
ini ttees of the same authority. Under sect. 10 of the Gasworks Clauses 
Act, 1847 (r), sect. 32 of the Waterworks Clauses Act, 1847 ( 5 ), and 
sect. 10 of the Gasw'orks Clauses Act, 1847 (supra), which is incorporated 
wdth and set out in the Appendix to the Electric Lighting (Clauses) Act, 
1899 (i), the undertakers must with all convenient speed complete the 
work for which the road was broken up and fill in the ground, and rein- 
state and make good the road or pavement or the sewer, drain or tunnel 
that has been opened up, and must carry away any rubbish. They 
must also keep the road or pavement in good repair for three months 
after replacement, and for such further time (if any), not being more 
than twelve months, as the soil broken up shall continue to subside. 
Sect. 27 of the Tramw^ays Act, 1870 (u), differs from this. The pro- 
moters of a tramway must reinstate within four weeks unless the road 
authority consents otherwise in wanting, and it is required that they 
should, to the satisfaction of the road authority, restore the surface to 
as good condition as that in which it was before it was opened up or 
broken up. They must also clear away all surplus material or rubbish 
occasioned by the wnrk, and bear or pay all reasonable expenses of the 
repair of the road for six months after it is restored, as far as those 
expenses are increased by the opening or breaking up. The penalty 
recoverable is the same as that in regard to neglect of lighting and 
watching. By sect. 83 of the same Act any difference arising is to be 
settled by an engineer or other fit person nominated by the Minister of 
Transport. As regards water, gas and electricity, where there is delay 
or omission the road authority may cause the work to be executed at 
the expense of the undertakers (a). It was decided in Schweder x. 
Worthing Gas Light and Coke Co. (b), that tlie obligation is to reinstate 
the road to the condition in wdiich it was before the 'work was undertaken 
by the gas company. The undertakers are also responsible for damages 
for any injury caused by negligence in their w^ork (c). Questions as to 
nonfeasance and misfeasance generally are dealt wdth under the title 
Misfeasance and' Nonfeasance. : |“463] 

(р) 20 Statutes 16. (q) 7 Statutes 742. 

(r) 8 Statutes 1220. (s) 20 Statutes 107. 

(t) 7 Statutes 742. (u) 20 Statutes 16. 

(a) Gasworks Clauses Act, s. 12 ; 8 Statutes 1220 ; Waterworks Clauses Act, 
s. 34 ; 20 Statutes 198. 

(b) [1912] 3 Cii. 83 ; 25 Digest 473, 2S. 

(с) Weld V. Gas Light Co. (1816), 1 Stark. ISO ; 25 Digest 482, 71 ; and Goodson v. 
Sunhiiry Gas Consumers' Co., Ltd. (1896), 75 L. T. 251 ; 25 Digest 483, 77 ; and see 
Cases on p. 124 of Pratt on Highways. 
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Alteration of Water or (3as Pipes on Street Improyements.—For ' the 
purpose of adapting water or gas pipes to the diversion or widening or 
altering the level of streets effected under the P.H.A., 1875, sect. 158 
of that' Act (d) allows the council of a borough or urban district to give 
a notice requiring the owner of water or gas pipes, mains, plugs or works 
to alter their situation. Sect. 153 further provides that the expenses 
arc to be borne by the council, and if the notice is not complied with, 
the council may themselves make the alteration. The above-mentioned 
provision as to expenses is not, however, to apply where a local Act 
directs the expenses of any such alteration to be borne by the owner of 
the water or gas pipes or works, and his liability under the local Act is 
not to be affected. 

Any public utility undertaking (e) sustaining damage by reason of 
the exercise by a county council in relation to a road vested in them by 
Part in. of the L.G.A., 1929, of functions which previously /were 
exerciseable in relation to the road by district councils under the 
P.ll.A., 1875, are given a right to obtain compensation under sect. 308 
of that Act ( /), by sect. 39 of the L.G.A., 1929 (g). £4643 

London 

As to London, see title London Roads and Trafeic. D653 


(d) 13 Statutes 688. 

(e) Defined in L.G.A., 1929, s. 39 (2) ; 10 Statutes 918 ; as meaning a company 
or authority which carries on a gas, water, hydraulic power, electricity, tramway, 
light railway or trolley vehicle undertaking. 

{/) 13 Statutes 755. 

(g) 10 Statutes 913. 
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Bills, Parliamentary and Private : 1 

: Highway Authorities ; 


Breaking up of Roads ; 


Ministry of Transport ; 


Bridges over Streets ; 


Seats ; 


Ferries ; 


Unreasonable and Excessive 

User ; 


and Road titles passim. A list of these titles with a guide to their contents and 
interconnection will be found in the title Roads or Streets. 


Preliminary* — The passing of the L.G.A., 1929, simplified greatly 
both the law and the administration with regard to bridges, for it 
placed in the same hands — those of the county councils — not only the 
county bridges, but also bridges which up to that time had been under 
the control of the councils of boroughs and districts as highway 
authorities. At present, therefore, difficulties arise as to responsibility 
for repair more often between the highway authorities and private 
owners than between different local authorities, and many of the old 
decisions on cases are no longer necessary in explanation of the law. 
It is, howevex', necessaiy to have soixie knowledge of the earlier position 
in order to deal with certain points. The development of the common 
law and of the statute law governing bridges forms an interesting study. 

A bridge differs from a highway in that it is a result of definite 
constructive action, while a highway may be merely a given piece of 
land over which the public have acquired rights by what are, in fact, 
though not in law, a series of unhindered trespasses. The bridge, 
therefore, forms a most important advantage to the public, for without 
it, except for ford or ferry, a highway is of little use. The making of 
bridges has therefore always beeix considered an important duty, and 
in Saxon times it was part of the trinoda necessitas, wliicli every freeman 
had to perform. Later it w^as the work of religious brotheidioods, or 
Fratres Pontii, and this led to the building of chantries at the approach 
to the bridge or on the bridge itself, of which a few still remain. The 
early bridges were in most cases narrow and meant for foot-passengei’s 
or pack-horses. By the time of Magna Carta the feudal duty cast upon 
tenants or corporate towms of building bridges had become such a burden 
that it was enacted thereby (a) that no towix or freeman shall be com- 
pelled to make bridges at river banks, except those who from of old 
were legally bound to do so. By common law, therefore, Irom that time 
the duty devolved on the public, and Sir Bdwae.d Coke said (5), If a 

(a) 1297 (15) ; S Statutes 25. 

L.G.L. IJ. — 16 


(b) 2 Inst., p. 700 (1797 Ed.). 
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mail make a bridge for tlie common good of all the subjects, he is not 
bound to repair it, for no particular man is bound to reparation of bridges 
by the common law, but of ratione tenurce or prescription.” Much 
property lias been left for the building* or repair of bridges, and many 
old towns, specially the City of London, are fortunate in this respect. 
By sect. 117 (8) of the L.G.A., 1929 (c), it was enacted that where any 
person or authority receives any income applicable to the repair or 
maintenance of roads (defined in sect. 184^ as including bridges which 
carry roads repairable by the inhabitants) in any parish or other area, 
they must pay over the net income to the rating authority of the county 
borough or district in which the bridge is situated, to be credited to 
the area. Even where a bridge was built by a private person for his 
own benefit, but the public constantly used it, it was held that the 
county was liable to repair it (d). Bridges built under a Turnpike Act 
before 1808 were lield to be private but repairable by the county {e). 
Where, however, a man interfered with an existing public highway, 
ibr example, by cutting a ditch across, he was bound to compensate the 
public for the loss of convenience, and this was necessarily and properly 
done by making a bridge over the ditch. This bridge, when made, had to 
be kept in repair, ratione nocumenti, by the man who first constructed 
it and his successors in title (/), and this is still the law. tdh6]| 

The common law doctrine of repair was embodied in the Statute 
of Bridges of 1530, which by sect. 2 (g) declared that all bridges used 
by the public must be repaired by the county, unless the bridge was in 
any city or town corporate, when it was to be repaired by that city or 
town. After that date, a county could only avoid the liability to repair 
the bridge by proving that the liability to repair it rested on some other 
body or person than themselves (A). The liability of the counties grew 
so great during the next few centuries that the Bridges Act {i) was passed 
in 1803, which, by sect. 1 instituted county surveyors, by sect. 2 gave 
them power, where any bridge rejDaired at the expense of the county 
was narrow or incommodious to have it widened, improved and made 
commodious, and to purchase land for the purpose, and by sect. 5 
declared that no bridge erected after June 24, 1808, by any individual 
or body was to be deemed a county bridge unless it was erected in a 
substantial and commodious manner under the direction of or to the 
satisfaction of the county surveyor or a person appointed by the 
Justices. The question as to how far actual adoption was necessary 
was discussed in E. v. Southampton County Inhabitants (J), and it was 
held that where a bridge was built by private owners and was not in an 
existing highway, the effect of the evidence as to dedication and 
adoption is a question for the Jury, user and utility being elements 
for consideration, but that there need not be the proof of an overt act 

(c) 10 Statutes 959. See A.-G, v. Day, [1000] 1 Ch. 81 ; 26 Digest 372, 980, and 
lie IlalVs Charity (3911), 28 T. L. R. 32 ; 26 Digest 578, 209 S, 

(d) E. V. Glamorgan Inhabitants (1788), 2 East 356, n. ; 26 Digest 575, 2667, and 
Bobbins v. Jones (1863), 15 C. B. (n. s.) 221 ; 26 Digest 575, 2671^ 

{e) E, V. West Biding of Yorkshire Inhabitants (1802), 2 East 342 ; 26 Digest 575, 
2666* 

(/) A.-G* and Doncaster E.D.C* v. West Riding of Yorkshire C*C. (1903), 67 J, P. 
173 ; 26 Digest 572, 2638, 

(g) 9 Statutes 229. 

(h) See A.-G. and Doncaster E*D,C. v. West Riding of Yorkshire C.C., supra, 

(i) 9 Statutes 255. S. 1 is in part repealed by L.G.A., 1033, and replaced by s. 104 
of that Act ; 26 Statutes 361. 

(j) B V. Southampton County Inhabitants (1887), 19 Q. B. D. 500 ; 26 Digest 
575, 2o72 
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auioiiiiting to a ibruial dedication. This applied to Turnpike Trustee 
bridges built after 1803 (Jc), The Highwa}^ Act, 1835, placed higlu^jiys 
ill niucli the same position in regard to adoption, and instituted highway 
])oards and highway surveyors. As regards bridges, by sect. 22 of that 
Act (Z), surveyors of bridges were given further powers as regards the 
prevention of nuisances and obstruction and the means of obtaining 
materials for repair than in the 1803 Act, and by sect. 21 (m), a highway 
authority was to have the duty of repairing ail highways leading up 
to, passing over and next adjoining a county bridge built after i835, 
but the county was to repair the bridge itself, and the walls, banks or 
fences of the raised causeways and the raised approaches to an}" such 
bridge, or the land arches thereof. 

By sect. 21 of the Highways and Locomotives (Amendment) Act, 
1878 (n), a county authority was empowered to adopt a bridge erected 
before August 16, 1878, even if it had not been built under the super- 
intendence of the surveyor as was necessitated by the Act of 1803, 
if it was in good repair and condition. 

By sect. 144 of the P.H.A., 1875 (o) and by sect. 25 (1) of the L.G.A., 
1S94< (p), the urban and rural district councils became the highway 
authorities responsible for the repair of public bridges in their area, 
except county bridges whicli were excluded by the definition of “ street ’’ 
in sect. 4 of the Act of 1875. Sect. 147 of the Act of 1875, as extended 
to rural district councils by sect. 25 of the L.G.A,, 1894, allowed the 
councils of boroughs and districts to agree with canal, railway or tram- 
way proprietors to adopt and maintain any existing or projected bridge, 
viaduct or arch within their area, and to agree to pay any portion of 
the cost of the construction or alteration of any such bridge, viaduct 
or arch, or of the purchase of any adjoining lands for the purpose. 
Sect. 119 of the Municipal Corpus. Act, 1882 (q), provided that every 
bridge, wholly or in part in a borough, and which the borough and not 
the county was legally bound to maintain or repair, should be main- 
tained, altered, widened, repaired or rebuilt under the sole management 
and control of the borough council, who were given all the powers of 
the justices of a county wdth respect to a county bridge, the expenses 
to be payable out of the borough fund. As to the effect of the L.G.A., 
1929, see qjost, p. 245. 

By sect. 6 of the L.G.A., 1888 (r), the county councils, in whom 
county bridges and the roads repairable with them were vested by 
sect. 3 (viii.) of that Act {a), were empowered to purchase or take over on 
terms to be agreed upon, tlien existing bridges which were not county 
bridges, and to erect new bridges, and to maintain, repair and improve 
any bridges so purchased or taken over or erected. By sect. 11 (1) of 
the Act (5), every road which was a main road, including any bridge 
carrying the road, if repairable by the higliway authority, was to foe 
wholly maintained and repaired by the council of the county in which 
the road was situate. 

As respects comity boroughs, by sect. 34 (2) of the L.G.A., 1888 (c). 


(k) R. V. Derhij hihabiiants (1832), 3 B. &; Ad. 147 ; 26 Digefcifc 574, 2667. 

(l) 9 Statutes 50. See R, v. Brecon Inhabitants (1849), 15 Q. B. 813 ; 26 Digest 
582 2723. 

(■»() IMd., 58. See li. v. Southampton County (1880), 17 Q. B. 1). 424 ; 20 
Dige.st 580, S7S(S. 

(n) Ibid., 175. (o) 33 Statutes 083. 

ip) 10 Statutes 704. {q) Ibid., 613. 

(r) Ibid., 691. (a) lUd., 689. 

(b) Ibid., 693. . (e) Ibid., 712. 
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all such bridges and approaches and parts thereof, situate within a 
county borough, as were previously repairable by the county or any 
hundred therein, were transferred to the council of the county borough, 
and the cost of their repair was made payable from the borough fund. 

Where the area of a city, which is itself a county of a city, is enlarged, 
the borough council is liable to repair an}?" county bridge in the added 
area (d). The transfer of an isolated bit of a county to another transfers 
tlie liability to repair county bridges in the area (^), unless they are 
repairable by prescription or statute (/). 

As to remedies for non-repair, seo post ^ p. 259 ; and as to questions 
of misfeasance or nonfeasance, see title Misfeasance and Non- 
feasance. 

The County Bridge. — It is necessary to discuss the meaning of the 
term county bridge, before examining the present position under the 
L.G.A., 1929. In 1870(g), Bovill, C.J., said, “County bridge is an 
ex|,)ression not known to the law. It is merely a compendious way of 
speaking of a public bridge which the county is liable to repair.’’ In 
1810 it was held (h) that all public bridges were prirnd facie repairable by 
the inhabitants of a county without distinction of foot, horse or carriage 
bridge, but in what is called the Tinkers Bridge Case (i)^ Lord Camp- 
bell said, “ It can hardly be said that every structure which enables 
passengers to cross a stream is a county bridge.” The question has 
arisen, too, as to the difference between a culvert and a bridge, for a 
culvert is part of a highway^ and therefore sometimes repairable by a 
different body from the bridge. It was held in B. v. Lancaster {k) 
that this was a question of degree, and in B. v. Whitney (1) that as to 
whether the structure was a bridge or a culvert, being without parapets 
was not decisive, nor that it was built over water flowing in a channel 
between banks, though nothing could be a bridge which is not built over 
such a flow of water. In B, v. Oxfordshire Inhahitants (m), Campbell, 
J., said, “ The bridge must be proved to be over a watercourse to support 
the allegation that the inhabitants of the county are bound to repair 
it. The meadow which is covered by water in times of flood is not a 
watercourse.” Where there was a bridge of forty-two arches, however, 
under live of wliich a river flowed constantly, it was held that the whole 
structure must be deemed to be a bridge repairable by the county, 
there being no general rule of law that arches under which there is not 
a constant running stream, cannot form part of a county bridge (n). 
A floating bridge, however, which consisted of a vessel propelled by 
steam from one side of a river to the other, and kept in its course by 
chains laid down across the bed of the stream, was held to be a ferry 
and not a bridge (a). The word “ bridges ” in sect. 67 of the Highway 
Act, lSS5{p), which empowers iiiglway surveyors to clean and scour 

(d) a. V. Norwich (1719), 1 Stra. 177 ; 26 Digest 582, 2727. 

(e) H, V. Brecon Inhahitants (1B4S)^ 15 Q. B. 813 ; 26 Digest 582, 27 2S. 

(/) In re Staffs, and Derbyshire C.C. (1890), 54 J. P. 566 ; 26 Digest 582, 2724. 

(g) R. V. Chart and Longhridge Inhabitants (1870), L. R. 1 C. C. R. 237 ; 26 Digest 
o71j'. 2031. 

(h) It V. Salop Inhabitants (1810), 13 East 95 ; 26 Digest 572, 2633. 

(i) R. V. Souihamplon County Inhabitants (1^52), 18 Q. B. 841 ; 26 Digest 589, 2787. 

(/c) (1868), 32 J. P. 711 ; 26 Digest 573, 2055. 

(i) (1835), 3 A. & E. 69 ; 26 Digest 578, 2650. 

(m) (1830), 1 B. & Ad. 289 ; 26 Digest 572, 2645. 

(n) R. V. Derbyshire Inhabitants (1842), 2 Q. B. 745 ; 26 Digest 573, 2647. 

{o) Ward v. Gray (1865), 6 B. & S, 345 ; 24 Digest 969, 18. 

ip) 9 Statutes 83. 
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ditches, drains or watercourses, and to make' tunnels, plats, or ..bridges 
■where they think necessary on any land, would probably not be, held to 
cover the erection of a county bridge,. £468] 

Present Position.- — The position before the passing of the; L.G.A., 
1929, was therefore that, subject to the question of control and grants 
made by the Minister of Transport dealt with later : 

(i.) County borough councils had complete authority over bridges 
in their area except those liable to be repaired raiione temirm 
or by custom or prescription (j3_p), or belonging to some 
statutory body (|?p), or toll-bridges or other privately owned 
bridges. 

(ii.) County councils were the authorities for “ county ’’ bridges in 
their area, i»e, bridges erected before 1803, or after 1803 
under the supervision of the county surveyor and those 
taken over, including bridges on dis-turn])iked roads. 

(iii.) Non-county borough councils were themselves liighway 
authorities under sect. 144 of the P.H.A., 1875 (^), and under 
sect. 119 of the Municipal Corpus. Act, 1882 (gg), for all 
non-county bridges in their area, but might also have the 
dut}^ to repair ratione tenurce or by custom or prescription. 

(iv.) Urban and rural district councils were the highway authorities, 
and so liable for the repair and upkeep of bridges in all 
highways repairable by the inhabitants at large except 
county bridges, or the bridges descidbed in the exception in 
(i.), siqjra. 

By sect. 134 of the L.G.A., 1929 (r), “ county bridge ” was defined 
as including “ any bridge which a county council are liable to repair, 
except a bridge which they are liable to repair only by reason of the 
facts that the bridge is repairable by the inhabitants at large and that 
the road carried by the bridge is for the time being a county road.” 
This draws attention to the point that with the passing over of highways 
to the counties as liighway authorities, they are responsible now as to 
(i.) the county ” bridges they had betbre, and (ii.) the bridges on 
roads wdiich tliey took over from the old highway authorities, the 
borough and district councils (s). 

Under sect. 29 (4) of the L.G.A., 1929 (^), the county council became 
responsible for the maintenance, repair and improvement of every 
bridge in their area, repairable by the inhabitants, which cariies a 
county road. In non-county boroughs, sect. 119 of the Municipal 
Corpus. Act, 1882, to which reference is made on p. 243, ante, is to 
cease to have effect as respects any bridge carrying a county road, and 
also sect. 35 (2) of tlie L.G.A., 1888 (u), which dealt with exempted 
expenses, so that the borough is no longer exempt from contributing 
its proportion of the costs of bridges. Although by sect. 32 of the 
1929 Act (y), an urban district, which under the Act includes a non- 
county borough, with a population exceeding 20,000, may claim to 
maintain and repair county roads, by sub-sect. (6) (a) this right does 


(pp) See post (q) 13 Statutes (>83. 

(gq) 10 Statutes 613. (r) Ibid., 071. 

(s) For a discussion as to the degree of repair in the case of a non-county bridge 
repairable by a former highway authority, see A.-G. v, Hornsey B.C., [1927] 1 Ch. 
tS31 ; Digest (Supp.). 

(/) 10 Statutes 908. (m) Ibid., 714. 

{v) Ibid., 900. (a) Ibid., 908. 
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not cover eonnly bridges. By sect. 35 (1) (6), however, a county 
ooimoil may delegate to either a non-county borough council, an 

U.D.C. .or a. ' B..D.C.5 who ■ have- applied for delegation, the po.wer of 
riiaiiilenaiiec, repair and improvement of (i.) all unelassifled roads, 
cxclnsi\a'5 of connt}^ bridges ; (ii.) all or any classified roads, exclusive 
of county bi’idges’ or (iii.) all or any of the county bridges wdthin 
the boroxigh or district. The borough or district comicil are then, 
imcler sect. ;36, responsible as the agents of the county council. 

hov/evei”, an\irban area wishes to avoid the responsibility of a 
bridge on an unclassified road it may either by sect. (c) make an agree- 
ment with the count}?" council to maintain, repair or improve it for an 
agreed j^a^onent, or by sect. 87 (d) apply for the road to be made a county 
road. lf*tiie county 'objects, tlie applicants may appeal to the Minister 
c;(.‘ IVansporfc, and lie may Jiold an inquiry into the matter. 

The present position is, therefore, apart from bridges wholly under 
the control of the Minister of Transport : 

(i.) County borough councils are. responsible for all bridges in their 
areas except tliose repairable ratione noewnenti or tenured ^ 
or by custom or proscription or by statutory bodies, and toll 
bridges and other privately owned bridges. 

(ii.) County councils are responsible for all bridges in their areas, 
both those which are “ county ” bridges and those formerly 
repairable by the non-county borough, or district, council as 
high’way authority, except bridges repairable raf/ione tenurce 
or by prescription or custom, or by statutory bodies and 
those mentioned in {HL), infra, but they may delegate the 
repair of their bridges to any such comicil. 

(iii.) Non-county boroughs and urban districts are responsible 
for the bridges on unclassified roads in their areas unless they 
are “ county ” bridges, but they may ask the county to 
maintain these for them, and boroughs may be responsible 
milone tenurm, £469] 

Approaches. — The subject of the repair of the approaches to bridges 
\?as of more importance wlien the county and the highway authorities 
were different bodies. There are still difficulties, hoivever, as regards 
tlie approaches to bridges owned by statutoiy bodies, or repairable 
milone ienurm or by custom or prescription. By sect. 7 of the Statute 
of Bridges, 1580 (e), it was enacted that the portion of the highways 
which adjoin the ends of bridges for a distance of 300 feet are to be 
repaired by those on whom lay the liability to repair the bridge, and 
in I?, v. West Hiding of York Inhahitarits {f). Lord Eldox, L.C., 
said, “ The county is by law bound primd facie to repair the roads at the 
ends of every bridge, which bridge it is bound to repair ; the statute 
has fixed the length at 800 feet,’’ and it was decided in E, v, Lincoln 
Corpn. (g), that the same principle applied to bridges repairable 
raiione tenures. A county may thus be liable to repair 800 feet of a 
highway in another county (h). This liability was, however, altered 
as respects bridges built after August 81, 1885, and liable to be repaired 
by and at the expense of any county, or part of any county, by sect. 21 

(h) 10 Statutes 9X0* (c) Ibid,, 909. 

(d) Ibid., 9X2. (e) 9 Statutes 282, 

(/) (X806), 7 East 588 ; 26 Digest 585, 2762. 

(g) (X838), 8 A. & E. 65 ; 26 Digest 586, 2769. 

(h) It V. Devon InhaUianis (1811), 14 East 477 ; 20 Digest 585, 2763. 
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of the Highway Act, 1835 (i). ■ Under'this' section, all highways leading 
to, passing oyer, and next adjoining to the bridge, are to be. repaired 
by the persons or body bound by law to repair them, before the erection 
of the bridge. In the case of Hertfordshire C.C. y. N'ew lUver Co, (j), 
it was held that, subject of course to the wording of the private Act, 
so niiicli as 300 feet need not be repaired if shorter approaches v/cre 
sufiicient for the use of the bridge. 

By sect. 12 of the Annual Turnpike Acts Continuance Act, 1870 {k), 
it was provided that where a turnpike road became an ordinar}^ high- 
way, all bridges j'^reviously repaired by the trustees of the turnpike, 
should become county bridges and be kept in repair accordingly, subject 
to a proviso that such bridges should be treated as if they had been 
built subsequently to the passing of the Highway Act, 1835. It would 
seem that the pro\dso brings the road within sect. 21 of that iict, with 
the result that the necessity of repairing 300 feet approaches would not 
ap]3ly to the road, and this may be of importance where a river is the 
bounclary between the counties and the road over it is one that became 
a county road when dis-turripiked. [|4703 

Ration© Teniirse. — Bridges may be repairable by a corpn. by 
prescription or custom or rations temme and by an individual raiione 
tenurw, following the feudal liability referred to in Magna Carta, the 
principles being tiie same with regard to liability as in the case of 
highways (see under title Repair of Hoads). It is an ancient duty or 
obligation arising in association with the grant of lands or other 
servitude. These liabilities are specially saved in the various Highway 
Acts, and by sect. 88 of the L.G.A., 1929 (Z), nothing in that Act is to 
affect the liability of persons liable to maintain and repair bridges not 
maintainable by the inhabitants at large, which would refer to bridges 
repairable ratione tenurce as well as to those in private roads which 
have not been adopted. The corpn, may be the council of some 
ancient borough or it may be some other incorporated body. Any 
such person or body may widen the bridge or alter it, but they cannot 
tliereby discharge their liability to repair, unless the bridge so widened 
is in fact a new bridge, in which case the county became liable to 
repair (•??^), but in K. v. West Biding of Yorkshire Inhabitants, 1787 fi), 
it was held that where an ancient footbridge was enlarged to a carriage- 
bridge b}^ a township liable to repair, the township still remained liable 
to contribute to the cost of repair to the extent of their previous liability 
as regards the footbridge. Where a road over a bridge repairable 
raiione tenurce became a turnpike road, and the turnpike trustees 
built two new arches and repaired them along with the road, these 
arches, on the expiration of the turnpike trust, became repairable by 
the county, and the rest of the bridge remained repairable 7'atione 
tmune (o). Those liable to repair a bridge may be indicted for non- 
repair, or the highway authority may repair and summon tliem, for the 
cost, under sect. 34 of the Highway Act, 1862 (p), or sect. 25 (2) of the 
L.G.A., 1894 (g), applied to county councils by sect. 30 (2) of and Sched. 


(i) 9 Statutes 58. 

(j) [1904] 2 Ch. 513 ; 26 Digest 585, 376tf. 

(k) 9 Statutes 282. (1) 10 Statutes 9X3. 

(???) R, V. West Biding of Yorkshire Inhabitants (1770), 5 Burr. 2594 ; 20 Digest 
588, 2786 ; and B, v. Surrey InliaUtants (1810), 2 Camp, 455 ; 20 Digest 5T4, 266G, 

(n) 2 East 353, n ; 26 Digest 577, 268B, 

(o) B, V. Buckingham County (1878), 43 J. P, 175 ; 26 Digest 574, 2669, 

(p) 9 Statutes 134. (q) 10 Statutes 794. 
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L to the L.G.A., 1929 (r). By sect. 148 of the P JI.A., 1875 {s), any 
urban authorit}^ may by agreement with any person liable to repair 
any street, which includes a non-county bridge, take over the main- 
tenance, repair, cleansing and watering of the street. 

The extinction of miione tenurce or other private liability and its 
transfer to the highway authority, in all cases affecting classified roads, 
is encouraged b}" the M. of T. 

Agreements.—In addition to the agreements made under the Bridges 
Act, 1929, dealt with later, by sect. 3 of the Highways and Bridges 
Act, 1891 (^), highway authorities may make agreements with each other 
for the construction, reconstruction, alteration or improvement, or the 
freeing from tolls, of any bridge, including the approadies, and the 
ex])enses are to be part of the highway expenses, in proportion as agreed. 
Sect. 147 of the P.H.A., 1875 {ii), as to the construction and repair of 
canal, railway or tramway bridges, seems in effect to be superseded by 
the Bridges Act, 1929 (a). 

By sect. 0 of the Crown Lands Act,^ 190G (5), the Commissioners of 
Works nia}^ convey to a biudge authority willing or able to receive it 
any bridge under their management, and any land for widening and 
improving any bridge, with approaches and abutments, either uncon- 
ditionally or subject to agreed terms. £472 J 

The Ministry of Transport. — With the increase of motor traffic it 
became increasingly evident that more money must be spent on the 
construction and maintenance of roads and bridges than it was possible 
for the highway authorities to produce from rates, and that some 
co-ordinating body was necessary, The Development and Road 
Improvement Funds Act, 1909, set up a Road Board and gave them 
powers to give grants for the construction and mantenance of roads 
and bridges. By the M. of T. Act of 1919, the Board was succeeded 
by the Minister of Transport (see under title Ministry of Transport). 
By sect. 8 of the Act of 1909 (o), the Minister is empowered, with the 
consent of the Treasury, to advance money to highway authorities for 
the construction of new roads or the maintenance and improvement of 
existing roads, and also to construct new roads himself. By sub-sect. 
(5) of that section roads ” are to include bridges,” and ‘‘ improve- 
ments,” by sect. 2 of the Roads Improvement Act, 1925 (d), are to in- 
clude the “ freeing of roads from tolls.” Pursuant to sect. 2 of the 

of T. Act, 1919 (<?), the powers of the Road Board in relation to roads, 
bridges and ferries, and vehicles and traffic thereon, were transferred to 
the Minister of Transport. By sect. 11 of that Act (/), an appeal lies 
to the Minister of Transport in respect of any restriction upon any 
traffic passing over or seeking to cross any bridge or culvert, and the 
Minister, notwithstanding any statute, may make an order concerning 
the strength, standard of maintenance, and maintenance of any bridge 
or culvert and the traffic using it. He may also apportion the ex- 
penditure involved, but he may not enlarge the pecuniary liability of any 
railway or canal company or impose a new liability. By sect. 17 (g), 
one of the purposes for which the Minister may give grants or loans, 


(r) 10 Statutes 904, 975. 
(0 9 Statutes 192. 

(a) 9 Statutes 268. 

(c) 9 Statutes 212. 

(e) 3 Statutes 422. 


( 5 ) 13 Statutes 685. 

{u) 13 Statutes 684 ; and see ante^ p, 243. 

(6) 8 Statutes 328. 

(d) Ibid,, 220. 

{/) Ibid., 432. (g) Ibid., 435. 
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subject to the approval of the Treasury, out of moneys provided by 
Paiiiament not exceeding one million pounds at any one time for the 
purpose of any work, to any authority, company, or person, is “ for the 
construction, improvement, or maintenance of roads, bridges or ferries.” 
By sub-sect. (2) of this section the Minister is empowered to elassify 
roads in such manner as he thinks fit. £473] 

Prohibition and Restriction of User. — The law as to the prohibition 
and restriction of the user of bridges is now contained in sect. 30 of the 
Road and Rail Traffic Act, 1933 (/i), which comes into force at a date 
to be decided by the Minister of Transport. This section replaces sect. 
25 of the Road Traffic Act, 1930 (i), which never came into operation, 
hut Iiad repealed sects. 6 and 7 of the Locomotive Act, 1861, and sects. 
6, 7 and 8 of the Locomotive Act, 1898, which formerly contained the 
law on the subject. Sect. 30 of the Act of 1933 (/i) gives power to a 
bridge authority (j), if satisfied that a bridge over whicli a road passes 
is insufficient to carry vehicles of certain weight or axle weights, to 
place conspicuous notices, prohibiting the tiser of the bridge, in a pre- 
scribed form in a proper position at each end of the bridge. The 
“ weight ” means the weight when laden, ‘‘ axle weight ” means the 
weight transmitted by a vehicle to any transverse strip of the road 
surface five feet in breadth, and for the purposes of the section a vehicle 
and a trailer are to be taken as a single vehicle. The proper position ” 
is one either on or near the bridge, or on the road leading to the bridge, 
so as to be visible at a reasonable distance from the bridge to the drivers 
of vehicles approaching it. The highway authority of any road leading 
to a bridge must give to the bridge authority reasonable facilities for 
placing any such notice on the road and, if the highway authority desires 
it, the bridge authority must erect warning notices in the prescribed 
ibrm at the principal junctions of roads leading to the bridge. 

The notices may either prohibit the use of the bridge by any vehicle 
of which the w^eight exceeds a maximum weight specified in the notice, 
which must not be less than five tons, or by any vehicle of which any axle 
weight exceeds a maximum specified, not being less than three tons, or may 
restrict vehicles of a speciheci weight or axle weight to a maximum speed. 

If a vehicle is driven across the bridge, in contravention of such a 
notice, the person driving it, or any one causing or permitting it to be 
so driven, is liable to a fine not exceeding twenty pounds for a first 
offence, and to a fine not exceeding fifty pounds upon a subsequent 
conviction, without prejudice to any civil liability incurred in the case 
of damage being done to the bridge. In any such proceedings, if the 
prosecutor satisfies the court that there are reasonable grounds for 
believing that the weight of the vehicle exceeds the maximum weight 
specified in the notice, or that the axle weight exceeded the maximum 
specified, the onus jn'obandi is on the defendant that the weight of the 
vehicle or every axle weight of the vehicle, as the case may be, did not 
exceed the maximum weight or the maximum axle weight. 

The bridge authority must give twenty-eight days’ notice to the 
Minister of Transport of their intention to place a restriction or pro- 
hibition on the use of a bridge, with particulars of the prohibition or 
restriction, and the Minister must cause a list of these to be kept open 
to inspection. 

(h) 26 Statutes 895. , (i) 2S Statutes 629. 

(j) This expression means the authority or person responsible for the main- 
tenance of a bridge (s. 36 (1) ; 26 Statutes 906, applying the definition in the K.oad 
Traffic Act, 1930, s. 121 ; 23 Statutes 686). 
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Any person or body of persons aggrieved by a restriction or pro- 
iiibition on tlie use of a bridge, and any Mgliway axithority in whose 
area the bridge is situated, may apply to the Minister for an ^ order 
modifying or removing the restriction or prohibition. The Minister 
must then cause the bridge to be inspected, and may require the bridge 
authority to give to Ms inspector information as to its structure and 
condition and any other facilities for his investigation of the circum- 
stances tliat they can give. After considering the report of his in- 
spector and any representation made to him by the bridge authority, 
he may then, if he thinks proper, make an order modifying or removing 
the restrictions or prohibitions, or imposing different restrictions, and 
the bridge authority must cause notices complying with the order to 
be erected within a* time specified in the order. If they do not do so, 
the Minister may ha^^e the notices complained of removed and new 
ones erected, and he may recover the cost of doing this as a civil debt 
from the bridge authority. The costs incurred in the inspection and 
investigation are to be dealt with as if they were costs incurred in 
connection with an inquiry under the Act to which the applicant and 
the bridge authority were parties. By sect. 47 (jj) these costs, including 
such reasonable sum not exceeding five guineas a day as he may deter- 
mine for the services of any officer engaged, may be ordered by the 
Minister to be paid by such party as he thinks fit, and the Minister may 
certify the amount, which is recoverable either as a debt due to the 
Crown or by the Minister summarily as a civil debt. 

The Minister may at any time, on his own authority, or on an applica- 
tion made to him by the bridge authority, vary or revoke any order he 
has made under the section, if he is satisfied that it is proper to do so. 

By the above Acts the duties and powers of the Minister of Transport 
in regard to bridges are set out, and it is with the grants given by the 
Minister from the Road Fund that most of the work of late years in the 
building of new bridges has been carried out. First among these are 
the great new bridges on the trunk roads (see title By-pass Roads), 
and secondly tlie rebuilding of many of the old county bridges on the 
main roads. Among these ai^e several floating bridges, and as has 
already been stated, these are dealt with in the title Feeeies, but in 
replacement of ferries and floating bridges, there have been built 
transporter bridges, in order to avoid not only the hindrance that the 
piers of bridges are to navigators on the river, but their effects on tidal 
flow and erosion of the river bed. The Board of Trade requirements 
as to the height above the water of fixed positions of these structures 
varies with the character of the shipping and the known requirements 
up to a maximum of 95 feet. The Minister is enabled by the grant to 
keep in touch with all new bridge schemes, as they must be submitted 
to him, and the design must incorporate standard loading and impact 
factors (k), and be accompanied by full calculations and a detail plan. 
Consideration must also be given to aesthetic requirements, environ- 
ment and general suitability of type (i). Each case must be considered 
also from the standpoint of traffic advantage and national policy. 

£4743 

Statutory Owners. — The repair and maintenance of the biddges of 
statutory owners is governed by the private Act by which the company 

^ Statutes 911. ^ ^ — 

^ (k) See Ciretilar of M. of T,, dated 1931, on Standard Loading for Highway 
Bridges — Concrete Stresses.” 

(1) See post, p. 257. 
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/—railway, caiial, tramway, light railway or electricity— was created, 

. aiid by various' sections of the 'Clauses ” Act, which are incorporated 
in .them. As to canal bridges, see- under, title' Camaus. ; As to railways 
the relevant clauses are sects. 46 to 51.- of the Railways Glauses Con- 
solidation Act, 1845. By sect. 46 of this Act (m), if the railway line 
crosses any public highway, unless otherwise provided In the special 
Act, the road must be carried over the railway or the railway over the 
road by a bridge, of the type provided in the Act of 1845 or the special 
Act, and the bridge and the immediate approaches and all other 
necessaiy v/orks connected with it, are to be executed and maintained 
ibr all time by the railway company. It is provided, lioAvever, tiiat 
witli the cojisent of the justices, it may be lawful for the company to 
carry the line across any highway other than a piiblie carriage road, 
on tlie level. Such permission is also given by many private Acts. 

cases have arisen as to the degree of maintenance necessary 
ill regard to sucli bridges. In A, -G, v. Great Northern Bail. Co.{n)^ 
it was decided that ‘‘where a public highway is carried over a 
railway bridge by means of a bridge constructed under the provisions 
of sect. 46 of the Railwa 3 ?s Clauses Consolidation Act, 1845, the railway 
compan}^ is liable to maintain the bridge in the condition as to strength 
in relation to the traffic in which it was at the date of completion, but 
it is not liable to improve and strengthen the bridge to make it sufficient 
to bear the ordinary traffic of the district wdiich reasonably be 
expected to pass over it according to the standards of the present day.’* 
There is a duty to “ reconstruct ” if “ maintenance ” necessitates it (o). 
A public footpath is not a public road according to this section and a 
railway company need not therefore make a bridge over it or under it (p) ; 
neither is a private street (q). Sect. 51 of the Act (r) requires a railway 
company to widen a bridge if so required by a higlway authority, when 
the road on either side is widened beyond the width of the bridge. 
This was held to apply only to the bridge proper, exclusive of the 
approaches {s), and footpaths were not to be considered part of the 
width (t). 

The Trannvays Act, 1870 (u), does not require tramway companies 
to construct any bridges, but it contains restrictions with respect to 
the construction of tramways over bridges, and requires roads brokesi 
up by the compan};" to be reinstated and to a certain extent maintained 
at their expense ibr six months (see title Breaking up of Roads, 
at pp. 286, 239, ante). [475] 


(yn) 14 Statutes 47. 

(a) [K)10] 2 A. C. 350; 26 Digest 582, 2719. Sec also A.M. for Irelayid v. 
Lagan Navigation Coynnany, [1924] A. C. 877 ; 26 Digest 582, 2717, and A.-G. v. 
Hornsey B.C., [1927] 1 Ch. 331 ; Digest (Siipp.), and Sharpness New Docks v. A.-G., 
[1915] A. C. 654 ; 20 Digest 581, 2716, and H. v. East and West India Dock Conqxmy 
(1888), 60 L. T. 232 ; 26 Digest 581, 2716 ; and as to the raising of a eanai bridge in 
connection witli the raising of a towing path, see Great Western llailway v. Monmouth- 
shire C.C. (1929), 27 L. G. R. 295, 569 ; Digest (Supp.). 

(o) N. Staffs. Hallway v. Hanley Corpn. (1909), 73 J. P. 477 ; 2G Digest 574, 2861. 

(p) Dartford B.D.C. v. Bexley Meath Bailway Company, [1898] A. C. 210 ; 38 
Digest 266, 8S. 

(q) Caledonian Bailway Company y, Glasgow Corpn,, [1909] A. C. 138 ; 38 Digest 
272, 128. 

(f) 14 Statutes 49. 

(s) Bhondda U.D.C. v. Taff Vale Bailway Company, [1900] A. C. 253 ; 38 Digest 
271, lU. 

(t) B. V. Bighy (1850), 14 Q. B. 687 ; 38 Digest 268, 100. 

(u) Ss. 26, 27, 28 ; 20 Statutes 15, 16. 
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Light railwa 3 ^s are authorised by order of the M. of T. (v). Par- 
ticulars of an}?' bridges to be built are to be sent to the ^linister when an 
application is made for an order by clause 22 of the rules made under 
the Light Railways Acts of 1896 and 1912 (^c). The Railways Clauses 
Consolidation Act, 1345, is not to apply unless expressly incorporated 
in the order (a), £476] 

By sect. 39 of the L.G.A., 1929 (b), in any case where a public 
utility undertaking sustain damage by the exercise of any powers 
under that Act hy a county council, in succession to a local authority 
under the P.H.A., 1875, they have a right to compensation luider sect. 
308 of the P.H. A., 1875 (c). 

The Telegraph (Construction) Act, 1911 (d), enables the Postmaster- 
General to execute certain works over, upon, or under canals and 
railways which are crossed by bridges. As to the need of re-instating 
streets and bridges under the Gas and Waterworks Clauses Acts and the 
Electric Lighting Acts, see title Breaking up of Roads. 

B}?^ sect. 35 of the Electricity (Supply) Act, 1926 (e), the Central 
Electricity Board must bear the expense of alterijig any of their cables 
and wires where they would be interfered with by any rebuilding, 
widening or repairing of a bridge by a county council, and see the 
provisions made in the Bridges Act, 1929, post. £477]] 

Bridges Act, 1939. — ^The Bridges Act, 1929 (/), applies only to bridges 
which carry public carriage roads and are 3iot maintainable by highway 
authorities, that is, in general, the bridges of railway and other statutory 
undertakers, and bridges repairable rat to ne tenures or by prescription 
by private bodies or persons. Many of these bridges are unsuitable 
for heavy traffic, and under a private Act restrictions are often imposed 
which are a burden on those wishing to use the highway. As has been 
stated also, in the great majority of cases the owners of these bridges 
are not bound to maintain them at a higher standard than was sufficient 
to cany the volume and weight of traffic which existed when the bridge 
was originally built. It has not been possible to strengthen or re- 
construct them with the assistance of grants from the Road Fund because 
the Minister of Transport can make grants from the fund only to, or in 
conjunction with a highway authority, and not direct to a private 
owner (g). The owners of the bridges, owing to clauses in their prh^ate 
Acts, are generally unable to transfer their property in the bridge or 
their liabilities to higiway authorities. The Act of 1929 was passed, 
therefore, to enable the Minister, in conjunction with the highway 
authorities, to strengthen and repair such bridges, and the abutments 
of the bridge, which, for the purposes of the Act, include the road 
carried thereby and the approaches to it {h). The authority who are to 

(v) See s. 68 of the Hailways Act, 1921 ; 14 Statutes 362, which by s. 74 is to be 
construed as one with the Light Railways Act, 1896. 

(iv) S.R, & O., 1913, No. 1111 and 1914, No. 1380. 

(ci!) Ss. 1 2 (1) and 28 of Light Railways Act, 1896 ; 14 Statutes 257, 262. 

(b) 10 Statutes 913. (c) 13 Statutes 755. 

(d) 19 Statutes 300. (e) 7 Statutes 814. 

(/) See M. of T. Circular, No. 296 (Roads), dated July 5, 1929, 

(g) Development and Road Improvement Funds Act, 1909, s. 8 (1), as amended 
by the Roads Act, 1920, s. 4 ; 9 Statutes 212, 

(h) S. 3 ; 9 Statutes 268 and s. 14 ; 9 Statutes 274, By s. 14 “ Approach ” is 
defined as including “ any road and the works supporting and carrying such road 
for the maintenance of which the owner of the bridge is responsible, and which 
connect the bridge with a road for the maintenance of which a highway authority 
is responsible.’’ 
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exercise .the powers imcler the Act are the county borough council, 
where the bridge is in a county borough, the common council where it is 
ill the City of London, the county, council where it is in: a itosI .district' 
and also where it is in an urban district and the road at each end is 
vested in the county council ; and in regard to all other bridges, the 
council of the county, metropolitan borough or urban district in which 
the bridge is situate or by these councils Jointly (sect. 1 (2)). It is 
evident that the expressions “urban district” and “urban district 
council ” used in the sub-section are used in the sense given by sect. 
21 of the L.G.A., 1894, and are intended to cover a non-county borough 
and the council of any such borough, as well as an urban district and an 
U.D.C. Where a bridge is partly in one area and partly in another, any 
council may exercise the powers of a highway authority with regard to 
it, if the council could have exercised those powers had the bridge been 
wlioliy situate in its own area. E478] 

Sect. 2 of the Act (t), gives highway authorities power to make 
agreements ivitli bridge owners, in spite of any private Act, either 
(i.) for the payment liy the highway authority of contributions towards 
the cost of the niaintcnance, improvement or reconstruction of the 
bridge, or the road carried thereby, or the approaches thereto (k) ; 
(ii.) for the transfer of the responsibilityfor the maintenance and improve- 
ment of the road carried by the bridge or its approaches to the highway 
authority ; and (iii.) for the transfer of the property in the bridge and 
of all or any rights and obligations attaching to it to the highway 
authority. Where there is such a transfer, the highway authority 
has power to exercise any rights and they are subject to the obligations 
so transferred, to the exclusion of the owner. Sect. 3 (1) provides for 
cases where agreements of this nature either cannot be arrived at or are 
considered less suitable than an order of the Minister. Either the 
owner or the highway authority may apply to the Minister for an order, 
and the Minister after consultation with the owner of the bridge and 
every highwa}^ authority entitled to exercise the powers in the Act, 
and after holding an inquiry if requested by any such authority, may 
by the order require the execution of any works specified in tJic order, 
or determine and direct by whom the bridge shall be maintained, and 
ill the case of a swing bridge (which is defined by sect. 14 (m), as 
including any opening bridge operated by mechanical means) by whom 
and in what manner it shall be operated. Where such a swing bridge 
crosses a canal, however, he cannot direct that the bridge shall be 
operated otherwise than by the owner unless he is satisfied after con- 
sidering any representation made by the owner that the facilities for 
traffic on the canal will not be prejudiced. He may also by the order 
transfer and vest in the highway authority the proj^erty in the biidge 
and any rights and obligations, and modify any statutory provisions 
applicable to the bridge other than the provisions of any general Act. 
This, however, must not be done in relation to a bridge crossing a rail- 
way or canal so as to modify provisions relating to the headway of the 
bridge or the width of the canal without the consent of the owmer 
or relating to precedence of traffic in the case of a swing bridge. 
No order under the Act may be made with regard to a toll bridge (n)^ and 


(i) 0 Statutes 208. 

(k) Reconstruction ” includes the construction of a new bridge and approaches 
thereto in substitution for an existing bridge and its approaches (s. 34 ; 9 Statutes 
275). (1) 9 Statutes 269. (w) Ibid.^ 275. 

(w) S. 8 (5) ; ibid., 270. See post 
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before making an order with respect to a bridge crossing tidal lands (o); 
the Minister imist^ consult with -the Board of Trade and include any 
provision suggested by the Board (o). The Minister must also take into 
consideration,: before, making, an order, . the , desirability, of .special 
facilities or accommodation being provided for carrying across the 
bridge the mains, pipes, cables or wires of public utility undertakings (p), 
but if the provision of greater facilities increases the cost of the recon- 
struction or improvement, he must have regard to any contribution 
that the undertakers are willing to make. The Minister may postpone 
the date of the operation (g) of an order where it appears to him that, 
owing to the number or nature of the orders and applications affecting 
the same higlnvay authority or bridges belonging to the same owmer, it 
would involve hardship. Under sect. 10 of the Act (r) the Minister was 
empowered to make rules in relation to matters preliminary to the 
making of orders under the Act, and these v/ere made in 19S0 {s). As 
regards costs, sect. 6 (t) provides that where an order has been made 
for the reconstruction or improvement of a bridge, the expenses of the 
work should be borne according to agreement, but that the owner should 
contribute to the extent of his existing liabilit}?', and the balance is to be 
paid by the highway authority, subject to arbitration (w) under the 
Arbitration Act, 1889, in the case of any differences arising. The 
Minister may hold inquiries under this Act and sect. 20 of the M. of T. 
Act, 1919, is applied (a), [479] 

By sect. 4 of the Act (6), the consent of the owners is required before 
an order can be made with respect to a bridge owned by a railway 
company which carries a road over a railway of the company, or carries 
both a road and a railway of the company, or in respect of a bridge 
owned by a dock authority (c). A similar consent is necessary for the 
alteration or reconstruction of a bridge owned by a railway company 
or a canal (d) company and crossing a railway or canal of the company, 
or owned by a dock authority and crossing any railway, lock, passage 
or other work of the dock authority, in such a manner as to necessitate 
any alteration in the level or reduction in the wndth of that railway, 
canal, lock, passage or work, or to reduce the headway of the bridge as 
existing at the date of the order. 

An order requiring the reconstruction of a bridge crossing a canal, 
or its approaches, is to direct (e) the structure of the bridge and the road 
carried thereby and the approaches to be maintained by a highway 
authority, unless the owner of the bridge agrees to the contrary. 
Nothing must be done, how'ever, to stop the traffic on any canal without 
the consent of tlie owner or to interfere with it except for a temporary 


(o) S. 3 (3) ; 0 Statutes 270. By s. li>,ibid,i 275, “ tidal lands ” are defined as 
“ such parts of the bed, shore or banks of a tidal water as are covered and uncovered 
by the flow and ebb of the tide at ordinary sprint tides.” 

(p) S. S (4) ; ibid, 

(q) S.3(6); ibid. 

(t) Ibid,, 273. 

(s) M. of T. (Bridges Procedure) Rules ; S.R. & O., 1930, No. 756. 

(t) 9 Statutes 271. 

(u) S. 7 ; ibid., 273; 1 Statutes 453. 

(a) 3 Statutes 436. 

(b) 9 Statutes 270. 

(c) Refined in s. 14 ; ibid,, 275, bs ‘‘ the owners of any harbour or dock under- 
taking established by Act of Parliament.” 

(d) “ Canal ” Includes inland navigation and the towing paths, s. 14 ; ibid, 

(e) 4^1 ibid,, 270. ^ if > 


BiiiBaKs : , 255 

stoppage,, but this consent cannot be unreasonably withheld, as to wiiieli 
a decision may be made by the Minister. ■ 

■ Whe.re an order , is made under the Act, . any statutory provision in 
.forceviYitli regard, to the bridge for the pi'otection of any public utility': 
undertaking (/) must remain in force', unless an 'agre.emeiit is '..uiade 
between the parties concerned, and the provisions are to apply to. the., 
highway authority in the same way as they applied to the owners before 
the transfer.. 

In the Circular already refeiTed to, the Minister stated that wdiere a 
liighwi^ay authority assumes an additional liability in respect of the 
reconstruction or improvement of such a bridge, he is prepared in 
approved cases to make grants from the Road Fund up to To per cent, 
of the approved net cost falling on the authority, and in cases wdiere the 
authority merely takes over the responsibility for the maintenance of 
the road, assistance at the rate applicable to the class of road on which 
the bridge, is situated. He emphasised this in a further Circular (g), 
and pointetl out the need wdiere arrangements involve a transfer, of 
obtaining adequate contribution from the owmers. He also stated that 
the approved fees of any consulting engineers wuuld rank for grant 
with the cost of the works. In a later Circular (h) he stated that the 
above rate of grant would be continued for the financial year 1983 — 84, 
and invited highway authorities to submit any proposed agreement 
for his consideration, so that he might express his views as to the 
reasonableness of the terms before the agreement w^as made. He said 
also that the 75 per cent, grant would also be made where the improve- 
ment of a privately owmed bridge involves lengthening the span or 
increasing the height of the bridge. 

Toll Bridges. — There still exist toll bridges wdth charters or private 
Acts giving the right to various bodies or persons to levy toll. Many 
of these belong to statutory companies such as railway, canal and 
dock companies, and have often taken the place of ferries (see the 
Ferries (Acquisition by Local Authorities) Act, 1919 (i), dealt with under 
the title Ferkies). A toll was described in Sim>27son v. Denison in 
in 1852 {j) us “ a payment for the right of passing along a highway, 
public or private,’’ and it may be granted in connection wdth human 
beings, animals or vel^icles, and as to weight and speed, and in the 
charter or private Act certain classes of people and goods may be 
exempted. Exemptions are made by statute for the Police {k), tlie 
Army (Z), Reserve Forces {7n) and Tendtorials (a), and Post Office 
officials and vehicles (o). 

As already stated, by sect. 8 of the Higlnvays and Bridges Act, 
1891 (p), highway authorities may make agreements with each other 
for freeing from tolls any bridge, including the approaches, wholly or 


(/) S. 5. By s. 14, 1) vStatiites 275, “ public utility undertaking ’’ means ‘*any 
company or authority which carries on a gas, water, hydraulic power, electricity, 
tramway, light railway or trolley vehicle undertaking.” 

(g) M. of T. Circular, No. 315 (Roads), dated March 17, 1930. 

(/O M. of T. Circular, No. 382 (Roads), dated May 2G, 1933. 

(^) 8 Statutes 600. 

ij) (1852), 10 Hare 51 ; 26 Digest 336, 666. 

(k) County Police Act, 1840, s. 1 ; 3 & 4 Viet. c. 88. 

(l) Army Act, 1881, s. 143 ; 17 Statutes 208. 

(m.) Reserve Forces Act, 1882, s. 23 (1) ; ibid.^ 257. 

(n) Territorial and Reserve Forces Act, 1907, s. 28 (2) ; ibid,, 292. 

(e) Post (Mice Act, 1908, s. 79 ; IS Statutes 69. 

(p) 9 Statutes 102. 


256 Local Goveenment Law ahd Administration , 

partly situated within the area of one or more of the authorities making 
the agreeniient, and the Minister of Transport, under sect. 8 (1) and (5) 
of the Development and Road Improvement Funds Act, 1909, 
amended by the Roads Act, 1920 (q), may make advances and grants to 
any highway authority for the improvement of existing roads which 
include bridges, while by sect. 2 of the Roads Improvement Act, 1925 (f), 
this includes “ freeing of roads from tolls.” Under the Bridges Act, 
1929, the power of a highway authority to acquire a bridge by order, 
does not cover a toll bridge (s). This matter was therefore dealt with 
in the Road Traffic Act, 1930, by sect. 53 {t), the object of which was 
described by the Minister as “ to secure the ultimate extinction of as 
many toll rights as possible ” {it). The section authorises the council 
of any county, county borough or urban district within whose area a 
toll bridge is\situated to take it over with or without the rights and 
obligations connected with it, either by agreement with the owner, 
or compulsorily. The council cannot take over compulsorily, however, 
a bridge vested in a statutory dock or harbour authoidty, and they 
cannot require the property in the structure of any bridge vested in a 
railway company to be transferred to them, though they can acquire 
compulsorily the right to take tolls in respect of it. The procedure for 
compulsory acquisition is by official notice to treat and the considera- 
tion to he paid is to be determined, in default of agreement, under the 
Acquisition of Land (Assessment of Compensation) Act, 1919 (see 
titles Compensation on Acquisition of Land and Compulsory 
Purchase of Land). The right to take toils by the council is exercis- 
able only for such a number of years as may be allowed by the Minister 
in the particular case. 

A bridge so transferred to a county council will become a county 
bridge and in other cases an ordinary bridge vested in the acquiring 
council. By sub-sect. (6) of sect. 53 (a), any councils so empowered to 
take action in regard to a bridge may make agreements with one another, 
subject to the Minister’s approval, for one council to exercise their powers 
on behalf of another, and in such agreement they may make provision 
as to the contribution to be made by each party towards the expenses 
involved and as to the transfer of property, rights or obligations. Where 
part only of a toil bridge or road is situate in the area of a eouncil, 
tliat council is authorised by sub-sect. (5) (5), to take action by means 
of an agreement under sub-sect. (6), but cannot take action indepen- 
dently. If, for instance, part only of a toll bridge is situate in an 
urban district, but the whole of the bridge is within one county, the 
county council could act independently, but the urban council could 
only act by agreement with the county council. If, on the other hand, 
the bridge were situate partly in one county and partly in another or in 
a county borough, neither council could take action except by agreement. 

A council may borrow for the purpose of these powers under the 
enactments applicable to them as a highway authority. The grant 
from the Road Fund for this work was fixed (c) on May 26, 1933, at 
50 per cent. [4813 

(O') 9 Statutes 212. (r) iMd, ^ 

(s) S. 3 (5) ; 9 Statutes 270. (0 23 Statutes 648. 

(u) See Circular No. 356 (Roads) of the JM. of T., dated March 2, 1931* 

(a) 23 Statutes 649. (b) Ibid. 

(c) Circular No. 382 (Roads) of the M. of T., dated May 20, 1933, where the 
Minister says, “Highway authorities will doubtless consider the possibility of exercis- 
ing their powers in suitable cases, and so far as funds will permit the Minister will be 
prepared to entertain applications for grants from the Road Fund.” 
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' FootbrMges.— As. already meiitioned, it was . decided in R. v. Salop 
Inhabitants in 1810 (d), that the question whether a., bridge is repairable 
at the public expense is to be decided without reference to wdiether 
it is a footbridge, a horse or a carriage-bridge, so that the law, therefore, 
as to the repair of footbridges is the same as that alread}?^ described. In 
the Tinkers Bridge Case, however, in 1852 (e), an ancient bridge which 
carried a public footpath over a stream a foot and a half deep in summer, 
though frequently deeper in winter, and consisted of three oak planks 
about 9 or 10 feet long, with a hand-rail, was held not to be a bridge of 
such a kind that the county ought to repair it. In A,-G. v. Hornsey 
Borough Council in 1927 (/), it was ^minted out that if a bridge were 
not a county ’’ bridge it "was repairable as part of the highway by the 
persons, if any, liable to repair the highway, but since the passing of the 
li.G. A., 1929, the county would be in any case liable to repair the bridge, 
unless they could prove that it -was the duty of some other body or 
person. The highway authority may not, without the owner’s consent, 
erect a bridge where none previously existed, or increase the burden 
of the user, when repairing a bridge. They cannot, for instance, I'eplace 
stepping stones with a bridge (g), and neither the authority nor the public 
may trespass in order to repair a bridge {h). In one case, however (i), 
where a bridge had been repaired and enlarged and the owner com- 
plained that it allowed his cattle to roam, it was held that this was not 
a sufficient injury, and that he could put up a stile if necessary. [4823 

Protection of Amenities. — In 1925 a Circular was sent from the 
M. of T. (k), to all local authorities with highway powers, on the ‘‘ Design 
of Road Bridges.” It was pointed out that few features, whether of 
countryside or town attract more notice than bridges, that many of 
them possess historical and archaeological interest, others illustrate 
the fitting use of local materials, and others often provide pleasing 
examples of modern methods of construction. So far as strength is 
concerned, the Circular went on to say, the Minister had already 
prescribed regulations, but it is possible for a bridge to comply with 
these regulations and yet fall short in architectural design and suitability 
to its surroundings. The Ministei’, therefore, impressed on highway 
authorities the need of securing at the outset reliable expert advice 
upon the design- — not merely from the standpoint of the stability of 
the structure, but also of its proportions and artistic character, and he 
wished it to be knowm that when receiving applications for grants he 
should require to be satisfied that these considerations had been taken 
into account. He added that there was no reason to assume that the 
observance of these principles would add to the cost of construction, 
as past experience had shown that bridges were more frequently 
criticised for undue elaboration than for well-proportioned simplicity. 

The fact that the wishes of the Minister have been appreciated and 
carried out the highw^ay authorities is becoming increasingly evident, 

(d) 13 East 95. See arile, p. 244. 

(e) li. V. Southampton County Inhabitants (1852), 18 Q. B. 841 ; 26 Digest 589, 
2787, See ante, p. 244. 

(/) [1927] 1 Ch. 331 ; Digest (Supp,). 

Ig) Baddiffe v, Marsden U.D.C, (1908), 72 J. P. 475 ; 20 Digest 56S, 2611, and 
see also Sutdiffe v, Sowerby (1859), 1 L, T, 7 ; 26 Digest 509, 2620, 

(h) Campbell Davys v. Lloyd, [1901] 2 Ch. .518 ; 20 Digest 509, 2622, 

(i) B, V. Barnes (1884), 1 T. t, R. 24 ; 20 Digest 570, 2624, 

(k) Circular No. 224 (Roads), dated March 14, 1925. See also “ British Bridges,” 
published by the Organising Committee of the Public Roads atid Transport Congress, 
84, Ecelestoii Square, S.W.l, price 10$. M, 

II. — 17 
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and it is evident from the annual reports of the administration of the 
Hoad Fund that care is being taken to preserve some of the very old 
bridges from destruction. Efforts have been made by the highway 
authorities and encouraged by the public to save many ancient^bridges, 
especially those with a chantry or chapel built upon them. Frequent 
instances arise where the ancient structure if preserved is dangerous, 
weak, or unsuitable for modern traffic. In such cases suitable modern 
bridges have been built some distance away, and the ancient bridge 
scheduled as an ancient monument. Such monuments may be acquired 
by the Commissioners of Works or left in the guardianship of the local 
authority (see title Ancient Monubients and Buildings). The bridge 
may also be protected under the Towm and Country Planning Act, 
1932 (i!), and a picturesque bridge may be protected from advertise- 
ments (m), under the Advertisements Regulation Act, 1925, wdiich by 
sect. 1 (c) (n) gives local authorities power to prohibit by bye-laws 
advertisements which disfigure or injuriously affect the amenities of any 
historic or public building or monument. As regards modern bridges, 
the highway authority have control over advertisements on bridges 
that are vested in them, but difficulties have arisen in preventing the 
disfigurement of a highway by advertisements on the face of a railway 
bridge that crosses it. The Scapa Society for the Prevention of Dis- 
figurement in Town and Country (shortly known as the “ Scapa Society ”) 
has, however, had some success in effecting amicable agreements with 
those who disfigure a highway in this way, and with the railway com- 
panies or other owners for the removal in such cases of offending adver- 
tisements. 

Nuisances on Bridges.-— By sect. 1 of the Bridges Act, 1803 (o), 
county surveyors were given the same right to remove obstructions and 
annoyances from bridges as a surveyor of highways. By sect. 22 of the 
Highway Act, 1835 (p), all the powers of a highway surveyor in that 
Act for the prevention and removal of nuisances and annoyances were 
also given to the surveyor of county bridges. These powers are de- 
scribed in the title Highway Nuisances. 

By sect. 33 of the Malicious Damage Act, 1861 (q), it is made a felony 
unlawfully or maliciously to pull or throw down or otherwise destroy 
any bridge (whether over a stream of water or not), on or under which 
any highway, railway or canal passes or to do the bridge any injury with 
intent to render and so as thereby to render it dangerous or impassable. 

A large number of bridges, built under private Acts over roads or 
carrying a road over a railway or canal, belong to railway and canal 
or dock companies. Clauses regulating the construction of railway 
bridges over roads or bridges carrying a road over a railway will be 
found in sects. 46 — 51 of the Railways Glauses Consolidation Act, 1845 (r), 
and are commonly incorporated with Railway Companies’ Acts (rr). It is 
the duty at common law of a railway company owning a bridge to keep 
it in such a state of repair as to prevent injury to persons using a highway 
which passes underneath it ( 5 ). 

(0 See that title, and also Amenities. 

(m) See title Advertisements. (n) 13 Statutes 1113. 

( 0 ) 9 Statutes 255. In part repealed by the L.G.A., 1933. 

ip) Ibid,, 59. (q) 4 Statutes 571. 

(r) 14 Statutes 47^ — 50 ; see also ante, p. 251. 

(rr) These provisions are frequently varied by the incorporating Act. 

($) Kearney v. London, Brighton and South Coast Eaikmy (1871), L. R. 6 Q. B. 
759 j 26 Digest 587, 2775. 
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The dripping of water from a railway bridge on to a liighway beneath 
it was held not to be a nuisance injurious to health and abatable under 
sect. 8 of the Nuisances Removal Act, 1855 (f), though it 'might well be 
a public nuisance for ■which the railway company might be indicted 

Remedies, — No private action will lie against a county council for 
a personal injury sustained by non-repair of a county bridge (a) nor 
against the surveyor in person (5), but where a man was injured by 
tripping over a nail projecting from a bridge which the Port of London 
Authority were under a statutory duty to maintain in repair, and it 
was found that the injury was due to failure to maintain, it was held 
that the swing bridge was not a highway, and that the defendants were 
not in the position of a surveyor of highways and could not avoid 
liability on those grounds (e). 

Remedies for the non-repair of a bridge (d) may be (i.) an action 
in the name of the Attorney-General for a declaration and an injunction, 
or (ii.) indictment, or (hi.) mandamus, which can only be obtained where 
there is a statutory obligation to repair, and only ibr the execution of 
some particular work (d?). Anyone may institute proceedings for an 
indictment and the defendants will be the body or person liable to 
repair, but not the surveyor in person (/). 

Where an order is made by the Minister of Transport for the recon- 
struction, improvement or maintenance of a bridge under sect. 3 of 
the Bridges Act, 1929 (g), sub-sect. (2) of that section allows the 
Minister to modify, so far as he considers necessary to give effect to 
the order, any statutory provisions applicable to the bridge, other than 
those of any general Act, and he may not modify provisions relating to 
the headway of a bridge crossing a railwa}?' or canal or the width of the 
canal, without the consent of the owner of the railway or canal. £484] 

London. — The Thames bridges in the county (other than railway 
bridges and the city bridges), excepting Westminster bridge, but 
including Deptford-creek bridge, were purchased by the Metropolitan 
Board of Works in 1877, at a cost of £1,376,825. Westminster bridge 
was built by the Government at a cost of £393,189, and was transferred 
to the Metro j)olitan Board of Works free of cost in 1887, The L.C.C. 
maintains these bridges and also the minor county bridges, i,e, the 
bridges over tributaries of the Thames carrying main roads that are 
not priA'ately maintained by railway or canal companies. Tlic City of 
Loudon Corpn. maintains the four bridges over tlie Thames from the City 
of London. The Victoria, Albert and Chelsea embankments were 
constructed by the Metropolitan Board of Works and responsibility 
for their upkeep subsequently devolved on the L.C.C. as the Board’s 
successor. The present Vauxhall, Lambeth and Putney bridges were 
built b}^ the L.C.C. 

Bye-laws have been made by the L.C.C. for the regulation of certain 

(i) Repealed by the 1875, and re-enacted in s. 91 of that Act ; 13 Statutes 

001 . 

(u) Great Western Bailway v. RMop (1872), !». R. 7 Q. B, 550; 26 Digest 439, 
U6L 

(a) Bussell v. Men of Devon (1788), 2 Term Reports 007 ; 20 Digest 587, 2780, 

(b) McKinnon v. Penson (1854), 9 Exch. 009 ; 20 Digest 588, 2782, 

(c) Guilfoyle v. Port of London Authority, [1932] 1 K. B. 330 ; Digest (Supp.). 

{d) See Pratt on Highways, 18th ed., at pp. 101 — 106. 

(e) See /l.-O. v. Siaffordshire C.C., [1905] 1 Ch. 330 ; 20 Digest 353, 797 ; and 
B, V. Wilts, and Berks, Canal Co,, [1912] 3 K. B. 623 ; 10 Digest 295, 1082, 

{/) B. V. Poole Corpn, (1887), 10 Q. B. D. 002 ; 20 Digest 370, 1016, 

Ig) 9 Statutes 269. 
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bridges under the Metropolitan Board of Works (Various Powers) Act, 
1882, sect. 41 {h), and the L.C.C. (General Powers) Act, 1892, sect. 40 {i). 

The Metropolitan Bridges Act, 1881 (j), and the Metropolitan Board 
of Works (Bridges, etc.) Act, 1883 (k), contain provisions as to the laying 

of mains over bridges. _ • i i 

The maintenance and repair of roads over bridges are provided lor 
by the Metropolitan Bridges Act, 1881, sect. 17 (j), the L.G.A., 1888, 
sect. 8 (viii.) (Z), and the London Government Act, 1899, sect. 6 (2) {m). 

The metropolitan borough councils are empowered by the Metropolis 
Management Amendment Act, 1862, sect. 72 (n), to take down and erect 
new bridges over canals, and maintain the same for the purpose of 
facilitating passage and traffic. £4853 

(A) 20 Statutes 342. (i) 11 Statutes 1112. 

(j) 44 & 45 Viet. c. cxcii., s. 29. (&) 46 & 47 Viet. c. clxxvii., ss. 26, 27. 

(Z) 10 Statutes 689. (w) 11 Statutes 1228. 

(n) Ibid., 984. 
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See also titles : Bridges ; 

Delegation of Highway Powers ; 

Roads or Streets. 

Geiierai Observations. — ^Until the passing of the P.H.A.j 1925, it 
doubtful if it was legal for any person to construct a bridge over a 
street without the statutory authority gi^’en by a private Act. By 
sect. 27 (a) of the Act of 1925, where adopted in the case of an urban 
aiitliority, an owner or occupier of any premises abutting upon a street, 
may construct and use a way by means of a bridge across the street, 
if he first obtains a licence from the local authority. This affects 
generally shops, factories or hospitals that are situated on the two 
opposite sides of a street, where passage from one part to another over 
the street increases the convenience of the premises. E4<863 

Licences. — licence granted by the local authority may contain 
such terms and conditions as they think fit, but no sum of money 
must be paid for it except a reasonable sum for legal or other expenses 
incurred by them (b). The licence must not authorise any interference 
with the convenience of people using the street, or affect the rights of 
the owners of property abutting on the streets, or the rights of tramway, 
railway, dock, harbour or electricity companies (c). It must also 
be a condition of every licence that the owner or occupier must remove 
or alter the bridge at his own expense if the local authority ask him 
to do so in connection with any improvements they may be making 

(a) 13 Statutes 1124. m 1925, s. 27 (1) (a) ; 13 Statutes 1124. 

(c) Ibid.^ s. 27 (1) (b) ; ibid. 
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to the street at any time (d). There is no appeal against such a request 
by the local authority, but there is an appeal to quarter sessions if they 
should refuse a licence when asked for it(^). The condition in ay be 
enforced by a local authority against the owner for the time beiiig of 
the premises, and it should be registered as a local land charge under the 
Land Charges Act, 1925 (/). 

If the work done or authorised by the licence involves any alteration 
of any telegraphic line of the Postmaster- General the conditions set 
out in sect. 7 of the Telegraph Act, 1878 (g), apply, and the bridge 
is to be deemed part of any sti^eet which it crosses for the purposes of 
the placing or maintenance of over-ground telegraphic lines under the 
powers conferred by the Telegraph Acts, 1863 to 1025 (h). [4873 

■ Local Authorities Concerned. — Sect. 27 is in PartTI. of the P.H.A., 
1925, and is therefore adoptive by any urban district council, wliieli 
includes county borough and borough councils (?*), but as respects 
county roads in non-county boroughs and urban districts (not being 
roads which tlie borough or urban district council have claimed or are 
deemed to have claimed to maintain and repair) the powers conferred 
by sect. 27 were transferred to the county council by sect. 31 of the 
L.G.A., 1929, and Part III. of the First Schedule to that Act. When 
the Act of 1925 was passed it was also adoptive by rural district councils, 
but when the counties became the highway authorities under the 
L.G.A., 1929, sect. 27 was one of the sections for the administration of 
which the county council became the authority without any necessity 
for adoption, and in rural districts the powers conferred by it are now 
exercisable exclusively by county councils (j), though the county 
council may delegate their powers to the R.D.C. (/c). [4883 

Penalties. — If any one constructs a bridge in any district in which 
the section is in force, without first obtaining a licence in this v/ay, 
unless he has statutory powers, or if he constructs or uses it otherwise 
than in accordance with the terms and conditions of his licence, or if he 
fails to remove or alter a bridge when required to do so, or fails to remove 
it under any term or condition of his licence, he is liable to a penalty 
not exceeding twenty pounds, and to a daily penalty of five pounds for a 
continuing offence {/), The daily penalty ” is defined in sect. 3 3 of the 
P.H.A. Amendment iVct, 1907, as a penalty for each day' on wliieh an 
offence is continued after conviction ’’ (^?^). 114893 

London. — Sect. 27 of the P.H.A., 1925, does not apply to the 
Metropolis. 

Under the Ilighw’^ay Acts and under the Metropolis Management 
Act, 1855, sect. 96 (w), all that is vested in the highway authority is 


(d) 1925, s. 27 (1) (e) ; 13 Statutes 1124. 

(6’) Ibid.f s. 7 ; 13 Statutes 1117 ; and F.H.A. Amendment Act, 1907, s. 7 (1) (b) ; 
13 Statutes 913. 

(/) P.H.A., 1925, s. 27 (1) (c); 13 Statutes 1124; I.and Charges Act, 1925, 
s. 15 (7) (b) (as amended by the Law of Property (AmendiBent) Act, 1920, Schedule) ; 
15 Statutes 540. (g) 19 Statutes 265. 

(h) F.H.A., 1025, s. 27 (1) (d) ; 13 Statutes 1125. ' For Telegraph Acts, 1803-- 
1925, see 10 Statutes 210 et seq, 

(i) P.H.A., 1925, s. 3 ; 13 Statutes lllG. 

(j) L.G.A., 1929, s. SO (2), First Sched., Part 1 and note ; 10 Statutes 904, 975. 
{h) L.G.A;, 1929, ss. 35, 36 ; 10 Statutes 910 (see also title Delegation of High- 
way Fowebs). 

(l) P.H.A., 1925, s. 27 (2) ; 13 Statutes 1125. 

(m) Ibid,, 915. 

(«) 11 Statutes 907. For the Highw'ays Acts, see 9 Statutes 50 et seq. 
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the surface of the street together with such right above and below the 
surface as is essential to the maintenance, occupation, and exclusive 
possession of the street. In Wandsworth Board oj Works .y. United 
Telephone Co. (o), Bowen, L.J., said, ‘‘ With regard to the area above 
the ^street’ the Board of Works have not any proprietary interest 
above the ‘ street ’ except what is necessary to protect the street and 
the traffic from interruption or danger, or to enable them to exercise 
their powers in the street” ; and Collins, M.R., in Finchley Electric 
Li^ Co, V. Finchley U.D,C, (p), said, “ That which is vested in the 
local authority is what is called the area of user. . . . All the stratum 
of air above the surface and all the stratum of soil below the surface 
which in any reasonable sense can be required for the purposes of the 
street as a street, vest in and belong to the local authority.” 

In the County of London, apart from the City, there appears to be 
no specific power in any local authority to control the erection of bridges 
over streets, and sect. 223 of the London Building Act, 1930 (g), exempts 
bridges from Parts VI. and VII. of that Act. Sect. 221 of the Act (r), 
in Part XVII., prohibits any person, not being lawfully authorised, 
from erecting any obstruction or encroachment whatsoever in, upon, 
over or under any street, or from altering or interfering with any street 
in such a manner as to impede or hinder the traffic. The metropolitan 
borough council may require the removal of the obstruction or encroach- 
ment, and reinstate or restore the street to its former condition. 

In the City of London, sects. 51 and 52 of the City of London (Various 
Powers) Act, 1900 {$), prohibit the erection of a bridge or other structure 
across any street without the consent and approval of the corpn, 
signified under their common seal, in addition to any other consent 
and approval that may be necessary under the London Building Act, 
and in default of such consent give the corpn. power to compel its 
removal. [490] 

(o) (1884), 13 Q. B. D. 904 ; 26 Digest 328, 607. 

(p) [1903] 1 Ch., at p. 441 ; 26 Digest 329, 608. See also University College v. 
Oxford Corpn. (1904), 68 J. P. 470 ; 26 Digest 320, 520. 

{q) 23 Statutes 325. (r) Ibid.^ 319, (s) 63 & 64 Yiet. e. eexxviii. 
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In those districts in which the brine pumping industry is carried 
on actively, serious damage is frequently done to property by sub- 
sidences consequent upon such pumping. The object of the Brine 
Pumping (Compensation for Subsidence) Act, 1891 (a), was to provide 
an effective remedy for persons who thus suffered loss through no 
fault of their own, and to distribute the burden of compensating them 
amongst the various brine pumpers in the district, instead of attempting 
to fix the responsibility upon individuals. [4913 

The scheme of the statute is, briefiy, as follows : compensation 
districts may be formed under the control of compensation boards. 

(a) 12?Statutes 54. 
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Every board may levy a rate upon all the brine pumpers in its district^ 
and thus provide a compensation fund out of which to meet claims, 
the board adjudicating upon such claims subject to certain rights of 
appeal, and the persons who make such claims thereby abandoning 
their right to take an}^ other legal proceedings in respect of the damage 
suffered by them (sect. 50). 

The Act of 1891 allows the owuiers of land, in any county or county 
borough, of the aggregate value of not less than £2,000, and any sanitary 
authority, to present a memorial to the Local Government Board 
(now the Minister of Health) alleging that a subsidence of land belonging 
to those owners, or situate within the district of the sanitary authority, 
has been caused by brine pumping operations, causing loss or damage, 
and praying that a compensation district may be formed (sect. 8). 
After a local inquiry has been held, the Minister may make a provisional 
order (which must be confirmed by a Bill passed by Parliament) forming 
a compensation district and establishing a compensation board under 
the Act. It is believed that since the Act of 1891 was passed, only one 
provisional order under it has been made, viz. the order confirmed 
by the local Act (59 & 60 Viet. c. iv.) setting up the North wich Sait 
Compensation District, which comprises the Northwich urban district 
and part of the Northwuch rural district in Cheshire. The order is 
printed in the Schedule to the local Act. 

Under sect. 11 of the Act of 1891, the number of members of a com- 
pensation board is to be fixed by the provisional order, but of those 
members one-third are to be appointed by the councils of the counties 
or county boroughs in which the district is situated, one-third are to be 
elected by the brine pumpers within the district, and one-third appointed 
by the sanitary authorities of any borough (not being a county borough) 
or district included within the compensation district. A brine pumper, 
or a person employed by a brine pumper, is ineligible for appointment 
by a county council, county borough council or sanitary authority. 
[4923 

It remains to consider shortly the powers of such a board, and the 
rights to compensation conferred by the statute. 

Every board must form and maintain a compensation fund for their 
district, by the assessment and levy of such rate for every 1,000 gallons 
of brine pumped or raised in the district as the board think necessary, 
but the rates in the aggregate in any period of twelve months must not 
exceed 8d. per 1,000 gallons so pumped or raised by each of the brine 
pumpers during the preceding twelve months (sects. 21, 88). [408] 

The following are not entitled to receive compensation from any 
board ; 

(1) Eailway or canal companies in respect of buildings or other 

property in connection with the railway or canal, or used for 
the purposes of the traffic thereon. 

(2) Gas or water companies. 

(8) County councils or municipal corporations ; and sanitary, 
highway, or other local authorities. Under sect. 80 of the 
Housing, Town Planning, etc., Act, 1919 (5), local authorities 
and county councils are entitled, however, to compensation in 
respect of injury or damage to houses belonging to them and 
provided under a housing scheme towards the losses on which 
the M. of H. are liable to contribute under that Act. 


(b) 13 Statutes 960. 
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(4) Brine pumpers. 

(5) Owners of land wlio receive brine rents, royalties for salt, or 

other remuneration or consideration, in respect of the lands 
for which such rents, royalties, etc., are paid. 

(6) Owners or occupiers of salt or alkali v/orks, in respect of such 

- . works ,• and' . ^ , . 

(7) The Trustees of the River Weaver Navigation (sect. 50). 

Subject to these exceptions, any person may claim compensation 
for damage caused to any property by subsidence of the same or 
any other land wdiich is the result of pumping or raising of brine, 
and has happened since the passing of the Act (sect. 2S (1)). He 
must have such title to or interest in the property damaged, or some 
part thereof, as would entitle him to recover in respect of such damage 
if the same had been caused by the wrongful excavation by any other 
person of strata underlying or supporting such property {ibid.) ; and 
his claim must be limited to the following heads of damage : 

(1) Depreciation of land (but not including any erection or works 

on or under such land, except as hereinafter mentioned) 
which shall subside or become permanently submerged, 
including any necessary expense of fencing in such land. 

(2) Destruction or structural damage of buildings and walls of all 

kinds, but not including damage to machinery or fixtures, 
whether removable or not. 

(3) The proper and necessary expense of building retaining walls, 

or bolting together or under-pinning, or otherwise supporting, 
raising or repairing buildings and walls. 

(4) The proper and necessary expense of altering the approaches 

to or the levels of lands or buildings. 

(5) The proper and necessary expense of raising, lowering, diverting, 

or making good private roads, bridges, fences, sewers or 
drains (sect. 22). 

The subsidence must have happened since the passing of the Act, 
and notice must have been given, within six months of the damage 
becoming apparent, to the compensation board for the district, or, if a 
board has not yet been established, to the sanitary authority (sect. 23). 
[494] 

Sect. 23 enables a board to make regulations as to the form and 
sending in and hearing of claims. It appears that the 07 ius is on the 
claimant to prove that the damage was due to subsidence, but that, 
when he has done so, such subsidence is primd facie to be presumed 
to be due to pumping operations (sect. 24). Claims are to be disallowed 
to any extent to which the damage has been caused or increased by any 
neglect or default of the claimant or of any person by whose acts he is 
affected or bound, or by any buildings being improperly constructed or 
of an unnecessarily expensive kind, having regard to the liability of the 
district to subsidence. On any claim exceeding £1,000, the brine 
pumpers of the district are entitled to a hearing before the board (ibid.). 
There is m appeal on questions of title to the county court, and thence 
to the High Court (sect. 27), and also an appeal on points of law direct 
to the High Court by special case (sect. 28). In no case, however, can 
there be an appeal, by special case or otherwise, where the amount 
claimed does not exceed £100 (sect. 29). [4953 

A board have power to purchase land on which they consider it 
desirable that no buildings shall be erected (sects. 31 — 33) ; they may 
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iiiake .contributions towards the extra cost of buiidmg or restoring 
buildings on ' some approved system . which enables .them to. be raised 
(sect, '22) ; and may require. sums' awarded as compensation to; be laid: 
■out in repairs, and restoration (sect, SO).' [4963 

With regard to the compensation fund, the board may by bye-laws 
(subject to confirmation by the M. of H.) require brine pumpers to make 
returns as to the amount of brine pumped by them (sect, 41) ; and after 
ascertaining thus and by other means, if necessary, the amount of brine 
pumped in their district they may make a rate on the brine pumpers. 
The actual rate will be calculated according to their estimated require- 
ments for meeting claims, and according to whether they think it 
necessary to form a reserve fund to meet exceptional claims (sect, 44), 
14973 
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The Heed for Control o! Expenditure.— The total annual expenditure 
of local authorities has for many years been steadily rising, as may be 
seen by an examination of the annual reports issued by the M. of H. 
The report for 19B2 — B8 sets forth comparative %ures in the following 
statement ; 

Expeessed in £ Millions.' 



1 

1S84~85. 1 

■1 

1894-95. 

1904-05. 

1914-15. 

1924-25. 

.,1930-31. 

Total expenditure other than 
out of loans - ~ - 

44-1 

59*7 

107-7 

153-3 

354*9 

! 

432*7 

Expenditure out of loans - 

10-4 

13*4 

31*4 

21*8 

70-3 

110-9 


■ 54*5' 

73-1 

1391 

175-1 

■425*2 

543*0 

Receipts from rates - - 

25'6 

33*8 

56*0 

73-7 

141*9 

149*8 

Receipts from Gove'mment 
grants (excluding capital 
grants) _ - - - 

3’6 

8*9 

19*5 

23-1 

81*7 

i 

130*1 
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There are, of course, many reasons for this large increase in 
expenditure, among which may be cited the general development 
of the social services, e.g. public health, sewerage, the provision of 
free education, post-war house building, unemployment schemes, public 
assistance, etc. The increases are due in part to the creation of new 
local authorities since 1885, which brought into the local taxation 
returns expenditure which had formerly been borne by companies, 
school boards, etc. Moreover, the comparison will be definitely mis- 
leading unless differences in the i3urchasing power of the pound at the 
different dates are taken into account. 

During the same period the population increased by fifty per cent., 
and the assessable or rateable value on which rates were levied increased 
by seventy-seven per cent. When due allowance has been made for 
all the above factors, it is nevertheless certain that, as intimated in the 
above report, the growth of expenditure on local services has been a 
marked feature of national life. 

It will be noticed that an increasing proportion of the expenditure 
was met out of Government grants, the issue of which apart from grant 
under the L.G.A., 1929, involves approval of expenditure by the 
appropriate central department. In many eases the grant covers only 
a proportion of the approved expenditure, so that the local authorities 
in these cases are left to bear the remaining proportion of the expenditure 
which necessarily becomes a factor in calculating the rate levy. A 
further point arises in connection with the grants in respect of unem- 
ployment scliemes which, although based on the expenditure met out 
of loan, attract a larger percentage of grant during the first half of the 
loan period and a considerably smaller percentage during the remainder 
of the period. Unless some method of equalising the grant payable 
lias been adopted, the local authority will be faced at a later date with 
an increased charge in respect of such expenditure, and similar remarks 
apply to other grants, e.g. under the Housing Acts of 1923 and 1924. 

Any consideration of the proportions of expenditure borne respec- 
tively by rates and Government grants must have regard to the fact 
that the figures for 1930 — 31 include the new general Exchequer 
grant under the L.G.A., 1929, and that the latter was intended to 
recoup local authorities for de-rating losses amounting to £24,000,000. 

Whether the expenditure of local authorities is met by grants or 
rates, it does eventually constitute a charge on industry, through the 
medium of rates and taxes, since a considerable proportion of these is 
assessed on the trading community. In times of good trade the burden 
may not press so heavily, but when industry sinks into a trough of 
depression and seeks to reduce its expenditure, rates are not, generally 
speaking, amenable to the contraction possible in the case of other items 
of expenditure. The periodical “ booms ” and “ depressions ” observed 
in industry have their counterparts in the alternate periods of intense 
activity and comparative dullness in the expenditure of local authorities. 
These variations apply both to capital and revenue expenditure, but 
the capital expenditure of a local authority is merely deferred revenue 
expenditure, and as a consequence the trend of revenue expenditure 
will tend to be in an upward direction following a period of heavy 
capital expenditure. 

The incidence of the ‘‘ booms ” and ‘- depressions ” of industry and 
that of the cycles of expenditure by local authorities are diametrically 
opposite in character. In the field of industry, when a depression is 
felt a falling off in revenue is experienced, and endeavour is then made 
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to reduce expenditure to the greatest extent possible. Rates, which in 
normal times represent but a fraction of the cost of production, become 
a heavy burden when production is cuitaiied, and local authorities are 
urged to restrict their expenditure in order to reduce the local rates. 
Such periods of depression, however, involve the local authorities in 
increased expenditure in order to provide relief in the nature of public 
assistance or works for the relief of unemployment. In addition, 
commitments previously entered into frequently at the instance of the 
Government, and involving capital expenditure and its corollary of loan 
charges, cannot be avoided, and the number of services on which 
expenditure can be reduced is, accordingly, somewhat restricted, 

Tlie dilTiculty of the position is emphasised when it is remembered 
that the depression will also affect the general body of ordinary rate- 
payers who, after payment of local I’ates, will have a less amount avail- 
able for expenditure on purchases, again to the detriment of industry. 

The ultimate effects of these “ cycles ” are, indeed, far-reaching, 
but sufficient has been mentioned to indicate the vital necessity for 
local authorities to survey closely their expenditure, and to adopt a 
system of financing the expenditure which will result in the minimum 
of dislocation to the financial operations of industry and the general 
body of ratepayers. The first essential to such a policy is some form 
of budgetary control. [498] 

The Practice of Budgeting, — Sect. 12 of the R. & V.A., 1925 (a), 
provides that each local authority shall make such rates or issue such 
precepts as will be sufficient to provide for such part of the total 
estimated expenditure to be incurred by the authority during the 
period in respect of which the rate is made, or precept is issued, as is 
to be met out of moneys raised by rates, including in that expenditure 
any sums payable to any other authority under precepts issued by that 
authority, together with such additional amount as is in the opinion 
of the authority required to cover expenditure previously incurred 
(whether witinn six months before the making of the rate or issue of 
the precept as the case may be, or not), or to meet contingencies, or to 
defray any expenditure which may fall to be defrayed before the date 
on wliich the moneys to be received in respect of the next subsequent 
rate or precept will become available. 

Local authority is defined in sect. 68 (Z)), as any body having power 
to levy a rate or to issue a precept to a rating authority, so that all 
authorities obtaining income from rates either by direct levy or precept, 
are covered by the above. The preparation of estimates of income and 
expenditure is not specifically provided for in the Act of 1925, but is 
implied in the expression total estimated expenditure ” above referred 
to (c). [499] 

In the case of county councils, sect. 182 of the L.G.A., 1938 (d), 
provides as follows : 

(1) Before the commencement of every financial year a county 
council shall cause to be submitted to them an estimate of 
the income and expenditure of the council during that 
financial year, whether on account of property, contributions, 
rates, loans or otherwise. 

Statutes" 636. ^ (b) JUd., 080. ~ 

(c) Note also tiiat the general rate is to he levied in lieu of any other rate which 
the authority has power to make and the latter powers olten involved an estimate, 
e.g. Municipal Corpns. Act, 1882, s. 144 (1 ) ; 10 Statutes 628 (repealed by L.G.A., 1938). 

(d) See 26 Statutes 405. 
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(2) The council shall estimate the amounts which will be required 

to be raised in the first six months and in the second six months 
of the financial year by means of precepts. 

(3) If before the expiration of the first six months of the financial 

yearj it appears to the council that the amounts estimated 
at the commencement of the year will be larger than is neces- 
sary, or will be insufficient, the council may revise the estimate 
and alter the said amounts accordingly. 

The provisions of sect, 182 of the L.G.A., 1938 (a), are founded on 
sect. 74 of the L.G.A., 1888 (/). County councils are also empowered by 
sect. 183 (1) of the L.G.A., 1933 (g), to issue precepts for levying rates to 
meet all liabilities fallmg to be discharged by the council for which pro- 
vision is not otherwise made, and under sects. 186, 189 and 192 (fe), 
borough, urban, and rural district councils are given power to levy rates 
to meet all liabilities falling to be di>scharged by the council for which 
provision is not otherwise made. Parish councils and meetings issue 
precepts to the R.D.C. (sect. 193) («). 

Whilst the power to include requirements of various authorities in 
the rates levied, as above, is very wide, the provisions as to the estimates 
to be prepared are meagre in the extreme. It is, however, in detailed 
estimates of income and expenditure that the basis of any control 
must rest, since all proposed expenditure can there be reviewed in 
detail at its inception. Once the estimates have been approved and a 
total rate or precept arrived at therefrom, it is frequently impossible 
to make alterations, and it may be necessary in some cases to evolve a 
method of control which will take account of proposed expenditure prior 
to its inclusion in the estimates, e.g. capital expenditure, and this will 
be referred to in more detail subsequently. 

Rate estimates in one form or another are utilised by the majority 
of local authorities, and as the usual procedure is for the operations 
of the authority to be managed in detail by committees consisting of 
a number of members of the council appointed by the council and 
invested with appropriate functions, their actions being subject to the 
overriding control of the council, the estimates are normally prepared 
on the same basis, i.e» each committee is responsible for the preparation 
of its own estimates. The form of estimate wdll usually contain com- 
parative figures for a previous period, inserted by the chief financial 
officer, and other statistics according to the service under review and 
local predilections, together with the estimated exj)enditure and 
income for the ensuing period for which the rate or precept is required. 
These figures will usually be arrived at by the appropriate executive 
officer, in collaboration with the chief financial officer and chairman of 
the committee concerned, and should reflect the policy of the council 
haying regard to any directions laid down by it, or previous approval 
of items of expenditure. 

After compilation, the estimates will be submitted to the committee, 
which, after due consideration and amendment, if necessary, will 
approve the estimates for submission to the finance committee (if any) 
and/or to the council. 

Sect. 86 of the L.G.A., 1933 (/b), requmes a county council to appoint 


(e) 26 Statutes 405. 

{/) 10 Statutes 740 ; repealed by L.G.A., 1983, except as to London. 
(g) 20 Statutes 406. (h) Ibid,, 407, 409, 410. 

(i) Ibid,, 411. ' (k) IbkL, 353. 
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, a' fiiiaiice, committee, and sect. 8 (8)- of the London Government Act, 
1899 (I), imposes a similar requirement on metropolitan boroiigli eoimcils, 
but no obligation is imposed by the Act of 1988 on a borough eomicii 
outside London, or a district council, to appoint a finance enmmittee. A 
finance committee may be appointed, however, by any such CGuncil 
under the general provision in sect. 85 of the Act of 1988 (m), and it is 
suggested that a detailed examination of all estimates by a special com- 
mittee, who perform the functions of a finance committee, even though 
not given this name, is essential to a proper system of budgetary control. 

Where there is a finance committee, the collation of the detailed 
estimates of the various committees and consideration of them as a 
whole, is usually delegated to that committee, frequently with powxr 
to refer back to the particular committee any item which is considered 
unneeessary or excessive, or for any other reason. This review enables 
the chief financial officer to report comprehensively on the financial 
effect of the estimates, and generally results in a much more detailed 
scrutiny of them than would be the case where estimates are referred 
by the spending committee direct to the council. Where the spending 
and finance committees are unable to agree as to the deletion or amend- 
ment of any item, the matter is usually dealt with specificaliy by the 
council. The general position of the finance committee in a scheme of 
control is dealt with in the title Finance Committee. 

The period of the budget will usually depend on the period of the 
rate and in the majority of cases will cover one financial year, although 
the yearly rate may be collected in two or more instalments. In some 
cases, however, authorities prepare yearly estimates but levy separate 
half-yearly rates, amending the estimates and rate levied, if necessary, 
for the second half-year, as contemplated by sect. 182 of the L.G.A., 
1933 {n). In a few cases estimates are prepared by the committees for 
a period of six months only, the rate being levied for a like period. [500] 

The Implications o£ Budgetary Control. General Considerations . — 
Any system of control must depend much on the efficiency and goodwill 
of the various spending committees, and a certain amount of elasticity 
within the framework of the system is essential in order that friction 
may be avoided. The operation of the services under a committee’s 
control must be left substantial^ to the direction of the committee, and 
any very rigid system of control may defeat its own ends, by reason of 
the friction and unwillingness to co-operate wdiicli will result. It should 
be made clear, therefore, that implicit confidence is placed in each 
committee so to order the work entrusted to it as best to dovetail witli 
the general scheme. Although it follows as a consequence that reliance 
will have to be placed on each spending committee to demand from the 
rates only such sums as will he sufficient to ensure the eifieient main- 
tenance of the services for which it is responsible, it is essential at the 
same time to iiave some controlling committee which will consider the 
aggregate effect of all the committees’ recommendations on the finances 
of the local authority. It is perhaps unavoidable that each committee 
should become to a certain extent obsessed with the importance of 
developing the particular service under its control, and the duty of 
co-ordinating conflicting points of view, whilst as a last resort that of 
the council as a whole, should, so far as budgeting is conceimed, be 
undertaken by a strongly constituted controlling committee, usually 
the finance committee. It is essential that this committee sliould have 


(l) 11 Statutes 1280. 


(w) 26 Statutes 352. 


{n) 405. 
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the full conMence of the council, and have power, not necessarily to 
veto expenditure, but to recommend reductions where it appears that 
expenditure in OTy direction should be curtailed (o). It is of interest 
to note in this connection that the Haldane committee in its report of 
1918 said : 

On the whole, experience seems to show that the interests of the 
taxpayers cannot be left to the spending departments ; that their 
interests require the careful consideration of each item of public 
expenditure in its relation to other items and to the available 
resources of the State as well as the vigilant supervision of some 
authority not directly concerned in the expenditure itself, and 
that such supervision can be most naturally and effectively 
exercised by the department which is responsible for raising the 
income required.” 

This report concerned the finances of the State, but the relevancy 
of the paragraph quoted to the activities of local authorities is un- 
doubted. The controlling committee should exercise a careful super- 
vision over the estimates of each executive committee, but sometimes 
control commences at a still earlier stage by fixing beforehand the 
amount to be budgeted for, either as a whole or for each committee. 
This device is known as rationing and is dealt with in more detail under 
that sub-heading. £501 3 

The use of the estimates as a measure of control involves a sound 
plan of organisation with clearly defined delegated responsibilities, 
which will ensure an ordered procedure with adequate supervision. 
Thus, the functions of each committee should be clearly defined so that 
it is clear to all members of the council and officials on what plan the 
work of the council as a whole is to be carried out. The activities of 
each committee which result in income and expenditure, whether on 
revenue or capital account, should be covered by regulations which 
ensure detailed consideration from all aspects before final approval 
by the council. The regulations should provide that any recommenda- 
tion by a spending committee, involving additional expenditure or a 
reduction of income should stand referred to the finance committee, 
who woiiid report to the council upon the financial aspect. The council 
decides the matter only after consideration of the report of the finance 
committee. The preparation of the rate estimates can conform to this 
regulation, the finance committee, in addition, eomputing the necessary 
rate required. It may be advisable, however, in this case, for the regu- 
lations to provide for the finance committee to refer back all items 
which it does not approve with a view to amendment by the executive 
committee, so that the finance committee’s recommendations to the 
council as to estimates and rate to be levied may be substantially agreed. 

The local authority’s budget is a forecast of future income and 
expenditure, and in the same way that industry plans its works and 
sales organisations with a view to economical and profitable working, 
so should the local authority, as far as possible, plan its work so as to 
ensure that its estimates comply with the policy of the council. That 
is to say the planning of work should proceed hand in hand with the 
estimates of income and expenditure, so that no operations shall be 
decided upon without clear knowledge of their financial effect. In 

(o) Under L.G.A., 1938, s. 80 (2) ; 26 Statutes 358, the finance committee of a 
county councii may veto expenditure exceeding £50 by refusing to present an 
estimate to the council. 



the case of some services the council is not in a position fully to control 
the income and expenditure, as where a minimum standard is insisted 
upon by the Government, or where the main items of expenditure are 
fixed by a central department, e,g. police pay and teachers’ salaries. 
x4. continuous review of activities, is, nevertheless, vital to financial 
control, with the object of deciding upon the necessity or otherwise of : 

(a) continuing the various services in whole or in part ; 

(b) improving or extending existing services ; 

(c) instituting new services ; 

(d) adjusting the standard of performance to be attained. 

It is seldom possible to withdraw a service when it has been started, 
or to reduce the standard of a service from that airead}^ established, 
and it is thus essential that expenditure should be looked at from all 
points of view befoi'e being incurred ; particulari}^ is this necessary 
in the case of new avenues of expenditure. Each committee’s estimates 
should be prepared in such a form as to show, in addition to the estimate 
and how it is arrived at, comparative statistics for previous periods. 
Variations between the estimate and the current year’s item should be 
explained. Only such new expenditure as has received the sanction 
of the council should be included in the estimates. 

Budgetary control is not complete with the final approval of the 
estimates and levying of the necessary rate. It is equally important 
to see that the provisions in the estimates are substantially adhered 
to, or else the careful and scientific preparation of the estimates will 
be of little avail. It should therefore be the function of the chief 
financial officer to compile and present to executive committees and 
to the finance committee, statements of expenditure and income 
itemised in the same manner as the original estimates, and showing the 
j)rogressive expenditure to date against the amount of the estimate 
or rate. In this connection skilful book-keeping is necessary, and 
adequate costing records important. Unit costs are of great assistance 
and frequently enable a wrong impression to be avoided in examining 
the progressive expenditure to date against the amount of the rate 
estimates. The above comparative statements are usually presented 
quarterly since it is desirable tliat they should be based on balanced 
accounts, and it is difficult in many cases to ]:)rcpare a statement of an 
adequate nature at shorter intervals. The statement must be based 
on income and expenditure if it is to provide an accurate comparison, 
and must consequently include accrued proportions of both income 
and expenditure even though not actually received or paid. Statements 
based on receipts and payments may be definitely misleading to tlie 
committee to which they are submitted. 

Capital expenditure should also be made the subject of progressive 
statements to committee, possibly at shorter intervals than those deal- 
ing with revenue. Each capital scheme should be dealt with as a 
separate entit}?-, and the statement should show actual expenditure 
against estimate, in the greatest possible detail. It is then possible to 
observe any departures from the terms of the original estimates sub- 
mitted to the council and to the appropriate Government department 
on application for loan sanction, whilst such statements are particularly 
useful where it becomes necessary to apply for further sanction, or to 
make calculations for Government grants. [5023 

Rate Stabilisation (p ). — One of the results of an ideal system of 


(jj) See also title Borbowing, ante, at pp. 200, 201 . 
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budgetary control should be stability in the calls on the ratepayers. 
A financial system which results in the levying of a comparatively low 
rate in one year and a high rate in the following year probably proves a 
greater hindrance to industry than a stable levy which is moderately high. 

The figure at wdiich a rate is to be stabilised is a matter calling for 
extreme care and expert advice> coupled with accurate and reliable 
statistics. Each authority will be guided by the particular circum- 
stances of its area, and the detailed investigation and decision will 
usually be referred to the finance committee. It would be necessary to 
have regard, on the one hand, to the views of the various spending com- 
mittees and their desire to maintain or improve the services under their 
control, and on the other to the ability to pay of the ratepayers in the 
area. Conflicting views will often be met with, for while the spending 
committee is usually out to develop its service to the utmost possible 
extent, the ratepayer, as a rule, desires a minimum rate levy. It 
should, however, be possible, by scientific planning to arrive at a rate 
levy which can be maintained for a period of years, the usual method 
being to make an estimate of a ‘‘ standard year’s expenditure on the 
basis of the actual figure of the preceding year or an average for a period 
of years. The “ standard ” estimates are then amended, as appears 
necessary having regard to known future commitments, and adopted 
as the basis for forthcoming rating periods. In order to keep the actual 
expenditure in conformity with the estimate it is more than ever neces- 
sary to ensure that only items estimated for are actually expended, or 
otherwise the stability of the rate will be endangered. 

There are, however, several matters which stand in the way of a 
system of complete rate stabilisation, although none appears to be 
insurmountable. For example, there does not appear to be any legal 
authority to fix a rate for a period of years, and the personnel of the 
council may change, resulting, possibly, in a change of policy. This 
difficulty, however, is not generally of great importance in practice, 
owing to the fact that in the majority of cases only one-third of the 
members retire each year, whilst in county and borough councils there 
is the further stabilising influence of the aldermen who hold office for 
a period of six years. A further difficulty is created by legislation 
placing new duties and responsibilities on local authorities. Such 
duties may, and often do, involve the authority in expenditure both of 
a revenue and capital nature, which may entirely upset any programme 
of stabilisation. In such cases, where sufficient economies cannot be 
made in other directions as an offset, it may be necessary to re-calculate 
the rate, and arrive at a new stabilised figure. Further, where precepting 
authorities have not arrived at stabilisation of their demands another 
clement of disturbance is imported. A stabilised rate which includes 
profits of trading undertakings taken to the relief of rates is subject to 
the fluctuations of that component though these fluctuations arc to 
some extent under the authority’s own control. 

It is essential in a scheme of rate stabilisation to have complete 
co-operation between the executive committees and the finance com- 
mittee, reference to which has already been made. It is possible, given 
this, for a stable rate to be obtained by finance committee action and 
co-ordination alone, but in the generality of cases it will probably be 
necessary to adopt a system of rate rationing together with the process 
of rationalisation referred to later. 15033 

Rede Rationing.-^’R&te: rationing means the allocation of the pro- 
ceeds of a fixed rate or a fixed proportion of the proceeds of a total rate, 
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to the various committees or departments of the authority , in accordance 
with the amount available and required. It follows on the lines of a 
stabilisation scheme as outlined above, but is much more definite in 
its operation, since it ]3roceeds along the line of allotting a fixed amount 
of rate income to each particular committee, the latter then having to 
arrange its activities so as to incur only such expenditure as will be 
covered b}?' the fixed amount. 

Such a system should not be adopted unless it is the considered 
policy of the authority to continue the scheme for a period of years. 
As mentioned above, the adoption of a rationed rate has no legal 
authority, since the council has no power to bind its successors, and in 
addition, it is the duty of each authority to make and levy a sulficient 
rate {vdde p. 267, emte). The personnel of a local authority, however, 
docs not vaxy to any considerable extent over a period of three or 
five years, and consequently any substantial change of policy can 
generally be avoided for sueh a period. The other difiicuity — that of 
raising a sufficient rate — can be overcome by careful estimating over a 
period of years so that the “ fixed ’’ rate is not unduly low, and will 
provide sufficient re venue to meet known requirements during the period, 
together with an amount calculated to cover expenditure as far as pos- 
sible on all probable future developments. It is found in many cases 
that increased expenditure due to the development of services can be 
covered substantially by the increased produce of the rate which 
follows from an increasing rateable value. 

The most important point in such a scheme, however, is the amount 
of the rate, and the determination of this is a matter of some difficulty. 
As already mentioned, much can be done by careful and scientific 
estimating, but this alone is not sufficient, particularly when it is re- 
membered that such a scheme is adopted almost invariably with the 
object of reducing, as well as stabilising, the rate levy. Of the many 
considerations affecting the issue, two are paramount, viz. : 

(1) What i*ate is reasonably necessary for the efficient oixeration of 

the councirs undertakings ; and 

(2) What rate in the pound can the ratepayer afford to pay ? 

Account will also have to be taken of, inter alia : 

(a) the estimated increase or decrease in the produce of tiie rates ; 

(b) tlie expiration of any differential rate allowed to part of a borough 

or urban district ; 

(c) variations in the rates of interest on loans. 

The second factor, ix. what the ratepayer can afford, must neces- 
sarily be of a theoretical nature. Consideration must be given to the 
state of industry and trade in the locality, the extent of unemployment, 
rates of wages, movement of population, and in such places as health 
resorts, whethei' a “ good season ” is probable. It is interesting to 
note in this connection that an attempt has been made in one borough 
to test the rating capacity, and in addition to the above factors, such 
matters as the following were taken into account for a series of 3 ^ears : 
the amount of unemployment pay, the number of wireless and other 
licences issued, national savings certificates issued, number of telephone 
calls made and letters posted weekly, local bank clearances, and rate- 
payers’ and consumers’ discounts allowed by the authority. Although, 
possibly, the exact extent of rateable capacity canxiot be ascertained 
n.GX. II. — ^IS 
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e.veii by detailed examination of such matters, the above description 
illustrates the variety of considerations to be borne in mind. [504] 

Practice varies in the matter of apportioning the rate between the 
committees, but the usual method is to allocate a specific sum of money 
to each, while the finance committee will usually provide for a sufficient 
margin to be available from the rate in order to make a supplementary 
allowance to any particular service which may definitely require it. 
A committee which is limited to a maximum amount of expenditure 
is usually faced with the task of making reductions, and will eliminate 
comparatively unimportant works from its programme in order to 
provide for its essential services. A rate rationing scheme, in addition, 
often has a salutary effect upon departmental officers who are obliged 
to effect every possible economy and create efficient organisation. 
Eationing may be used to provide departmental autonomy coupled 
with effective means of control. 

There are, however, the following disadvantages attaching to such 
a scheme : 

(1) Efficiency of Service, — Rationing might seriously affect the 

general well-being of the inhabitants, where it involves the 
restriction of services, such as that of public health, preventing 
their normal expansion and curtailing the inauguration of new 
services. 

(2) Increasing Estimates a7id Expenditure, — The knowledge that their 

estimates are liable to be reduced may I’esuit in committees 
submitting inflated estimates so as to obtain a larger allocation. 
In addition, in cases where reductions can be effected in actual 
expenditure, committees may be induced to spend to the 
limit of their estimates in order that their allocation will not 
be reduced for the succeeding year. 

(3) Exceptional and Uncontrollable Expenditure, — The definite com- 

mittal to a scheme of rationing may seriously embarrass an 
authority when the urgent need for some extra item of expendi- 
ture arises, and the whole plan may be thereby placed in 
jeopardy. In many such cases the authority has no option 
but to undertake the expenditure, as in the case of new duties 
provided for by Parliamentary legislation, lawsuits, and extra 
demands from precepting authorities. [5053 

Bationalisation, — A feature of post-war industry has been the intro- 
duction of rationalisation schemes, particularly in the case of large 
undertakings. The term may be defined as meaning “orderliness,'’ 
and to rationalise would then be “ to reduce to a state of orderliness.” 
The idea is observed in advanced form in the amalgamation of the British 
railways into the four large groups, and of many of the banking institu- 
tions into the five large joint stock banks now operating. Its application, 
however, is not restricted merely to large industrial concerns, for the 
basic iirinciples can be applied in the majority of cases, in abandoning 
uneconomic activities, in introducing meticulous organisation, and, 
generally speaking, in spreading the effect of acute short-term influences 
over a conveniently longer period so as to neutralise any disturbing 
effects. [506] 

Rationalisation can be applied also to the affairs of a local authority 
and would undoubtedly be of value in framing a system of budgetary 
control. The following are representative of the matters which might 
be dealt with under this heading : 
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(1) EoadI Worfo.— Rationalisation would imply tlie smoothing out 

of lYorks of this nature, so that instead of unequal periods of 
intense activity on resurfacing, improvement, etc., of roads, 
the work would be planned several years ahead, with the object 
of performing an equal proportion each year. Similar remarks 
would apply to such matters as the extension of sewers, gas, 
water, electricity mains, etc. [507] 

(2) Capital Expenditure . — -One object here to be attained is over a 

series of years to create a correspondence between the amounts 
of new capital expenditure and loans redeemed. It might 
also be provided that each year a certain amount of capital 
expenditure, especially on purposes for which a short-term 
loan would alone be allowed by the sanctioning Government 
department, should be met from revenue, with the object of 
obviating the more costly method of financing by a loan. 
Again, where the rate will allow, the policy might be to devote 
a fixed amount yearly in accelerating the repayment of loans. 
15082 

(3) Centralisation . — Investigation may reveal the possibility of a 

more economical organisation of the employees. For example, 
it may be possible to set up a separate Works Depart- 
ment, appropriately staffed so as to perform all repairs, paint- 
ing, erections, etc., necessary to all corporate property: A 
separate repair section attached to each department would 
then be no longer required, or where each work had previously 
been placed with outside firms, the introduction of such a 
department might result in a substantial saving in the cost of 
this work. Other matters which might be dealt with under 
this heading are the merging of the meter fixing and reading 
staffs attached to gas, w^ater and electricity wmrks, coupled 
with a scheme of continuous reading of meters, the centralisa- 
tion of accounting and audit control in the chief financial 
officer’s department, and a centralised department to deal %vith 
persons in receipt of relief in whatever manner disbursed. [5093 

Tlie list is, of course, by no means exhaustive, but the adoption 
of the main principles of rationalisation, coupled with the necessary 
detailed research into the organisation of the authority’s work would 
provide a basic stabilising influence which would greatly assist in attain- 
ing the objective of an equable rate level. [olOj 

The Revenue Budget. — In order to obtain comparative data from 
time to time it is essential to decide on the detailed headings under 
which expenditure should be estimated, and the ledger headings and 
sub-headings should follow those in the estimates. In many eases, 
once fixed, the expenditure headings are numbered, and each item is 
thenceforward known by its vote number. Assuming annual estimates 
to be in operation, the chief financial officer would prepare skeleton 
forms of estimate, in January, showing the estimate for the current year, 
actual expenditure to the end of the previous December taken from 
balanced accounts, and including blank columns for approximate 
actual expenditure for the current year, and for the estimate of the suc- 
ceeding year. Items such as loan charges, rates, taxes, etc., would be 
completed throughout by the chief financial officer, and the forms 
would then be remitted to the heads of executive departments for 
completion in time for return to the financial officer and submission 



276 Local Gotobnment- Law and , Administbation ; 

to committee in February. In px^actice it is probable that a conference 
between the financial officer, executive officer and chairman of com- 
mittee would then be held to decide finally on the figures to be inserted 
in the estimates. 

The budget should not be utilised as a means of obtaining approval 
to new expenditure in the way of new services or extensions to existing 
services, and consequently only such items as have already been 
considered and approved by the council should be included. In some 
cases, however, the approval of new expenditure in one direction will 
be the cause of still further increase, e,g. extensions of offices, libraries, 
etc., will entail increased expenditure on lighting, heating, cleaning, 
etc., although tliis consequential expenditure should have been con- 
sidered at the time the capital expenditure was approved. When 
approved by the exeeiitive committee, the completed estimates would 
be referred "to the finance committee who would then be responsible 
for a detailed survey of all the estimates from every aspect, so as to 
arrive at the amount necessary from the rate. As desciibed ante, this 
procedure v’-ould be substantially reversed where a rate rationing scheme 
^vas in operation. 

The chief financial officer can prove of great assistance to ail com- 
mittees during this period. He should attend ail meetings and advise 
on the effects of the estimates, bearing in mind the policy adopted by 
the council in regard to its finances. In this way he will be enabled 
also to report fully to the finance committee on the salient points of 
the estimates as a whole, directing particular attention to new and 
increased expenditure. His intimate knowledge of the circumstances 
in which the latter has been included will be of particular value where 
the finance committee are faced with the task of making cuts in the 
requirements of committees. Simultaneously with the submission 
of the detailed estimates to the finance committee, he should submit 
also a total statement showing the rate levy necessary to meet the 
expenditure, together -with approximate general rate fund accounts 
for the current year and later financial years. In addition he will 
usually be called upon to repoit as to the tendency of the rateable 
value and tlie produce of a penny rate to alter, and as to the desirability 
of increasing or reducing balances. 

Tlie estimates of the authority will not consist entirely of expendi- 
ture, but will include a substantial amount of income from charges for 
various works and materials, Government grants and miscellaneous 
revenues. Such items should be estimated for specifically, and set off 
against expenditure, which should always be shown gross, apart from 
pure contra items, in order to arrive at the amount required from the 
rate.^ Charges made for services rendered, should, in general, be such 
as will at least cover the cost to the authority, and services which are 
iinremunerative should be constantly reviewed with a view to increasing 
the charge so as to prevent the loss falling on the general body of rate- 
payers. Charges in connection with trading undertakings such as for 
tramways, electricity and gas will have to be carefully considered in 
conjunction with the technical official responsible; but "here again, the 
financial officer can do much by accurate costing and suitable statistics 
to enable an intelligent estimate to be made. 

It is customary among some authorities to budget for a more or 
less substantial balance, in order to cover contingencies, or provide for 
unforeseen expenditure. In other cases each committee includes in 
its estimates “ margins '' or reserves, secret or otherwise, which. 
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tlioiigli small in amount, account for a large sum in the aggregate. 
Such practices are clearly undesirable, since the accuracy of the estimates 
is essential to proper budgetary control. If it is necessary to provide., 
a margin for contingencies, this should be done by the fmanec com- 
mittee, in a single item, available for all departments. 

It necessarily follows from what has been said above, that at times 
there will be divergences of opinion between the finance and spending 
committees, particularly where estimated items of expenditure have 
been referred back to the latter with a view to reduction or abandon- 
ment. Such differences can often be overcome by conferences between 
tJie committees or consultations between the respective chairmen and 
oiilciais. Wliere, however, reconciliation in this manner is impossible, 
then the matter must of necessity be brought before the council whose 
decision, after an explanation of the differing views, would, of course, be 
final.'. . 

When the finance committee has completed its work of examination 
and collation of the estimates, its report thereon must be submitted 
to the council in March so as to allow of the necessary resolution being 
take]! to levy the rate. Although not legally essential, it is extremely 
desirable that the above procedui'e should be concluded and the rate 
made a sufficient time in advance of the first day of April, so as to 
avoid delay in the issue of the demand notes. When a new valuation 
list is to take effect from April 1, the rate cannot be levied earlier than 
tliat date. The finance committee’s report is usuall\'^ submitted to the 
council in the form of the chairman’s budget speech, wherein he will 
draw attention to controversial points as between the spending and 
finance committees, new and important items of expenditure and the 
financial effects of particular policies. The speech is of great importance, 
since opportunity can be taken to stress the value of proper financial 
control and the impartial arid well-defined method in which this has 
been applied by the finance committee, at the same time reassuring the 
ratepayers that the question of economy is receiving adequate attention. 
C511] 

Supplementary Estimates. — The budget, once made, should be 
strictly adhered to by all departments. The committees sliould be 
supplied with periodical comparative statements by tlie financial 
officer, and there should be a report to the fmanec committee in cases 
where expenditure is exceeding or is likely to exceed the estimate. 
If this control is not exercised, it becomes possible for expenditure in 
excess of, or not contemplated by, the estimates, to be incurred, with 
the consequent submission to the council of supplementary estimates, 
and the virtual abandonment of the original budget plan. 

Supplementary estimates, however, may be and often are, of such 
urgency as to demand consideration and action. Similar procedure 
should obtain as in the case of the annual estimates, the estimate being 
first submitted to the finance committee, and in practice the whole 
matter would probably be the subject of a conference between the 
respective chairmen and ofiicials. If approved, it devolves on the 
finance committee to decide how the money is to be raised, and the 
policy is sometimes adopted of requiring the particular executive 
committee to re-examine its original estimates with a view to pointing 
out items on which savings can be effected so as to finance the supple- 
mentary items. In these circumstances the finance committee, being in 
a position to take a detached view of the whole of the authority’s finances, 
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may be able to suggest savings in other directions as an offset against 
the new expenditure. In any case the finance committee will have 
to report for or against the proposed spending, and in the former case, 
as to ways and means. 

Spending committees will occasionally submit a plea for a supple- 
mentary estimate, at the same time indicating an equivalent saving on 
other votes. Unless the supplementary estimate is urgent and 
unavoidable, such a course would appear to be wrong in principle. 
Where, however, the finance committee decides to sanction this course, 
it should be seen that the savings are genuine and are the result of careful 
and economical administration. Fortuitous savings or ‘‘ windfalls,” 
should in all cases be appropriated to a central contingencies fund, 
under the control of the finance committee, and out of which such 
supplementary estimates as are allowed might be financed. In a 
similar manner it may be found that the actual expenditure may be 
less than the estimate for the year, and the suggestion may be advanced 
that such savings should be placed at the disposal of the particular 
committee disclosing the saving. This also is contrary to principle, 
since expenditure may thereby be incurred without the sanction of the 
finance committee and would tend to create an attitude of independence 
of the budget. Such a surplus may be more properly credited to the 
central contingencies fund, as a reserve against unforeseen expenditure 
or utilised in the reduction of the succeeding rate. [5123 

The Capital Budget. — It has long been recognised that it is insuffi- 
cient to frame a budget which takes cognisance of revenue expenditure 
only, without at the same time adopting some ordered policy with 
regard to capital expenditure. The connection between the two is, 
of course, very close, since practically all capital expenditure must 
at some time become chargeable to revenue either in the form of specific 
revenue contributions to capital, or as loan charges. The annual 
amount of loan charges may appear small in comparison with the 
caj)ital expenditure wdiich it covers, but it sliould be remembered that 
where a considerable proportion of the revenue expenditure of an 
authority consists of loan charges, the ordinary maintenance and 
development of its services may be seriously hampered tlirough lack 
of money. Thus, in the year 1930 — 31, out of a total revenue ex- 
penditure by local authorities of £432 millions, loan charges amounted 
to £93 millions, or rather more than one-fifth {vide pp. 153. 154 of 
M. of li. Report for 1932—33). [513] 

The necessity of budgeting for capital expenditure was referred to 
in the M. of H. Report for 1929 — 30 as follows : 

“The Minister lias emphasised on previous occasions the importance 
of systematic budgeting for capital expenditure. Progress has 
been made by local authorities in this direction in recent yeaxs, 
but much more is required. There should be as systematic 
and considered budgeting for capital as for revenue expenditure. 
The capital requirements for the year should be thoroughly 
examined, brought before the council as a wdiole in a com- 
prehensive statement, and approved by them with any amend- 
ments deemed desirable. There should be a definite rule that 
capital expenditure outside the approved programme will not 
be passed unless convincing exceptional circumstances are 
sho\%Ti, and a form of procedure should be adopted that will 
ensure that the rule is strictly applied. 
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“ It is not enough to deal as a whole with the capital expenditure 
of each year, great as is this improvement, compared with the 
primitive system of dealing with each item as it arises. A still 
longer survey is required ; when each year’s capital budget is 
considered, there should be considered at the same time the 
prospective capital expenditure for at least four years ahead, 
so that on each occasion there will be at least a five years’ survey 
of probable capital commitments. Of course, it will not usually 
be possible to foretell exactly what will be the capital needs of 
the next four years, but that is no excuse for not making as 
accurate a forecast as possible, and the need for looking ahead 
will be healthy discipline for, and will add to the efficiency of, 
each committee and each department. 

“ It is only by a thorough comprehensive survey of this kind that 
local authorities can hope to keep a proper check on capital 
commitments, can make sure that projects are adopted in proper 
order of necessity and advantage and can correlate expenditure 
and means. Every local authority would do well to adopt the 
practice without delay, and to make certain that it is strictly 
observed.” 

The matter was also referred to in somewhat similar terms by the 
Committee on Local Expenditure of 1932, and there seems no room for 
doubt that a proper system of budgetary control wall have to take careful 
account of this subject if the best results are to be obtained. 

The starting point of the capital budget wdll consist of the pre- 
paration of statements showing : 

(1) The yearly loan charges on existing loans. 

(2) The capital commitments at present entered into by tlie council, 

the loan charges thereon and the years in which they become 
payable. 

(3) The yearly loan charges for the next ten or fifteen years on the 

basis of the above, and the years in which some will fall out 
in the ordinary course. 

(4) A forecast over the succeeding five years of the capital schemes 

to be undertaken by the council, together witli an estimate 
of the annual loan charges and other expenses involved, and 
the income which will be earned by the assets. 

The co-operation of the executive committees and officials is required 
to enable the financial officer to compile these statements, and once 
prepared the information should be submitted to the finance committee 
suitably tabulated. It can then be seen what probable loan charges 
will have to be provided over a considerable period in the future, together 
with relief due to loans redeemed. The information will prove of 
particular value in considering proposals for new capital expenditure, 
and as new schemes are approved the statements should be brought up 
to date by the inclusion of the new figures. 

The statements should not, however, be utilised in a purely negative 
manner, but on the basis of the information contained therein, a definite 
capital programme should be prepared to cover (say) tlie succeeding 
five years, prescribing the works which can be undertaken without 
financial inconvenience, and placing them in order of priority. It 
would probably be necessary for the finance committee to confer with 
the various executive committees, in order, if possible, to arrive at 
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agreement, but in any case the plan ■would have to be submitted to and 
approved by the council, with or without amendment. There is patently 
niucli scope for applying the principles of rationalisation to such a plan, 
in that instead of undertaking large or small schemes piecemeal, the 
work could be spread out evenly over the period of the plan, and if 
necessary, so that the yearly revenue charge therefor is less than the 
rate at which loans are being repaid, thus resulting in a gradual decline 
of aggregate indebtedness. 

It" is important to have regard also to the revenue expenditure 
incurred by capital schemes in addition to the loan charges involved. 
Seliernes such as the construction of a new library, or acquisition of a 
park, would involve tlie authority in increased charges for maintenance. 
Ihe construction of a large housing estate may involve further capital 
expenditure in the construction of roads and schools which in turii 
would result in further revenue expenditure on maintenance. Towards 
tills, there would be certain items of income, including in some cases, 
Government grants, whilst certain classes of capital expenditure may be 
expected to prove remunerative, as for example, extensions of trading 
undertakings. It is imperative, therefore, that such matters should be 
carefully investigated by the executive and finance committees, and 
appropriate statistics prepared and submitted by the chief official 
concerned and financial officer. |]5153 

The spending committee are not concerned with the method of 
financing capital expenditure, this being entirely in the discretion of 
the finance committee, subject to the approval of the council. Not all 
capital expenditure will be defrayed out of borrowed money, and it may 
be desirable to provide for a partial financing of such expenditure by 
means of contributions from revenue, or the creation of a capital fund 
for this purpose out of capital receipts, such as the sale of land, and the 
proceeds annually of a fixed rate levied for this jiurpose (see title 
Borrowing, ante, at p. 221). £5103 

Regulations for the control of capital expenditure are as important 
as those in respect of revenue, and should follow tlie same general lines. 
The object of the regulations is to secure : 

(1) Prior approval by the authority of all capital expenditure 

after consideration of a report by tlie finance committee 
on the financial aspect. 

(2) Determination of priority of capital schemes. 

(0) Reports on capital expenditure in relation to estimates and 
provision for supplementary estimates where necessary, 

(4) That the policy of the council in regard to the raising of loans 
for capital expenditure is strictly observed. 

Estimates on capital account should be submitted to each committee 
in conjunction with the annual rate estimates. Such estimates should 
show the capital schemes completed, in progress, and contemplated, 
together with the relative loan charges involved, in detail and in total. 
The expenditure on loan charges included in the revenue estimates 
may then be referenced to the relative items in the capital section, and 
eacli committee is thus enabled to view its present and future commit- 
ments in isolation, and the effect on future revenue estimates can be 
gauged thereby. The finance committee should be provided with a 
similar statement compiled from the various committee statements, 
which will display the total effect of capital expenditure on the 
authority’s finances. There is much scope for the application of 
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statistical method in the preparation of such statements, and the 
financial ofBcer can be of great assistance by submitting such statist ics 
at regular periods, and at any other time when the cireuinstanees seem 
to warrant such a course. £5173 
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Sanitary Conveniences ; 

Slum Clearance ; 

Smoke Abatement ; 

Tents, Sheds :ANi) Vans,;: 

Town and Country .Pianning ; 
Water Suppt.y. 


Note.- — This article gives a conspectus o! functions of a local authority with respect 
to building. For detailed information reference should be made to the appro- 
prifite one of the titles listed above. 


The regulation of building operations, both in the interest of the 
inmates of buildings and of passengers in the street is tlie subject of 
niimc^rous enactments administered by local authorities with the 
M. of H. as the centred authority, and as respects factories the Home 
Secretary. This control is not only applied to the more ambitious 
types of building, but extends over those of the smallest dimensions. 

A building need not be of a permanent character to bring it under the 
jurisdiction of a local authority, and a caravan (a), if occupied in one 
situation with comparative constancy, may be subject to control not only 
for the purposes of guarding against insanitary conditions, but also 

(a) Mitcham Urban Council v. Seale (193S)> 97 J. P. 295, where application made 
for a declaration that caravans and converted tramcars and omnibuses which were 
being used as dwellings were within P.H,A, Amendment Act, 1907, s. 27 ; 13 Statutes 
920. Cf. Eodwell v. Wade (1924), 23 L. G. li. 174 ; 88 Digest 387, 26’^? ; and Keeling 
V. Wirral RJ),C, (3925), 23 L. G. R. 201 ; 38 Digest 1S8, 261, 


282 


LocA'ii;' Government ''Law anb ; Administration 

for the protection of the amenities of the district. Before any person 
erects oi* sets up a temporary building (i?) he must apply for permission 
to do so to the council of the borough or district, who may make any 
condition which they deem proper with regard to sanitary arrangements, 
ingress and egress, protection against fire and the period during which 
the building shall be allovired to stand. [5183 

Control by Bye-laws 

Building Bye-laws.— Outside London, borough councils and district 
councils exercise control over building operations mainly by means of 
bye-laws confirmed by the M. of H. and made under sect. 157 of the 
P.H.A., 1875 (c), and various enactments extending the scope of that 
section. As originally enacted, sect. 157 applied only to boroughs 
and urban districts, but was extended to all rural districts by the 
ll.D.Cs. (Urban Powers) Order, 1931 (d), of the M. of II. Apart from 
bye-laws regulating new streets, the section in question allows a council 
to make bye-laws as to : 

(1) the structure of walls, foundations, roofs and chimneys of new 

buildings, for securing stability and the prevention of fires,* 
and for purposes of health ; 

(2) the sufficiency of the space about buildings to secure a free 

circulation of air, and as to the ventilation of buildings ; and 
as to the drainage of buildings, as to closets, ashpits and 
cesspools in connection with buildings, and to the closing of 
buildings, or parts of buildings, unfit for human habitation, 
and to the prohibition of their use for habitation. £519] 

It will be noticed that the bye-laws mentioned in para. (1) above 
are limited to the structure of walls, etc., of 7iew buildings, while the 
bye-laws mentioned in para. (2) need not be limited to new buildings, 
but obviously should apply to existing buildings only where some sort 
of alterations of the building, or of its sanitary conveniences, is pro- 
posed, But this limitation would not of course extend to bye-laws 
as to the closing of buildings for habitation. In practice, however, 
bye-iaws of this last type are not made, and action is taken under the 
Housing Acts, 1925 and 1930 (e). [5203 

On the other hand, various building operations are, by sect. 159 of 
the P.H.A., 1875 (/), to be considered, for the purposes of that Act, 
the erection of a new building. (1) The re-erecting of any building 
pulled down to or below the ground floor, or of any frame building, 
of which only the framework is left, down to the ground floor, or (2) the 
conversion into a dwelling-house of any building not originally con- 
structed for human habitation, or the conversion into more than one 
dwelling-house of a building originally constructed as one dwelling- 
house only, axe all to be considered as the erection of a new building. 

This provision is supplemented by sect. 23 of the P.H. A. Amendment 
Act, 1907 (g), where that section has been put in force in any borougii 
or district by an order of the M. of H. The section not only re-defines 
with greater precision some of the operations described in sect. 159 
of the Act of 1875, but also requires additions to buildings (but so 

(&) P.H.A. Amendment Act, 1007, s. 27 ; 13 Statutes 921, in force in boroiiglis 
and districts to which it has been applied by order. 

(c) 13 Statutes 089. 

(d) S.R. & O., 1931, No. 580 ; 24 Statutes 262. 

(e) 13 Statutes 1001 ; 23 Statutes 306. 

(/) 13 Statutes 691. 


(g) Ibid,, 919. 



Building 


283 


far as regards the additions only) and the roofing or covering over of 
an open space between walls or buildings, to be treated as the erection 
of a new building for the purposes of the Act of 1907, the P.IT.A. and of 
any bye-laws made thereunder. [521 ] 

An important amendment of the restriction to new buildings of the 
bye-laws as to the structure of walls, etc., is made wherever "su])-seet. 
(4) of sect. 28 of the P.H.A. Amendment Act, 1890 (Ji), is in force. 
That sub-section allows the council to make bye-laws to prevent 
buildings which have been erected in accordance with bye-laws from 
being altered in such a way, that if so constructed, the 3 v would have 
contravened the bye-laws. Thus where structural alterations are being 
made in existing buildings, the bye-laws regulating the structure of 
walls, foundations, roofs and chimneys of new buildings will govern 
the alterations so made. [522] 

Sub-sect, (1) of sect. 28 of the P.H.A. Amendment Act, 1890 (i), 
also extended the purposes for which bye-laws as to buildings may be 
made under sect. 157 of the Act of 1875 (/c), so as to authorise b^^c-laws 
as to the keeping of water-closets supplied with sufficient water for 
flushing, the structure of floors, hearths and staircases, and the height 
of rooms intended for human habitation and the paving of yards and 
open spaces in connection wdth dwelling-houses. £^23] 

Another limitation on the application of b^^^e-laws to existing 
buildings is imposed by the proviso to sect. 157 (Z) of the Act of 1875. 
The effect of the proviso may be summarised as forbidding any bye- 
law to affect any building (1) in any place wliieli on August 11, 1875, 
formed part of an urban sanitary district erected before the place was 
included in such a district, or (2) in any place which on August 11, 
1875, was not included in an urban sanitary district, erected before the 
inclusion of tlie place in an urban sanitary district, or before sect. 157 
■was put in force in the place by an order of tlie Local Government Board 
or M. of H. [524] 

Tliese limitations are modifled wherever sub-sect. (2) of sect. 28 
of the P.K.A. Amendment Act, 1890, is in force (m), for that sub-section 
allows b 3 ?'e-la^vs under sect. 157 of the Act of 1875, as extended b)" 
sub-sect. (1) of sect. 28 of the Act of 1890, with regard to the drainage 
of buildiiigs, and to closets, ashpits and cesspools in cojinection with 
buildings, and the keeping of waterclosets supplied with sufficient 
Avater for flushing, to be made so as to affect buildings erected before the 
times mentioned in the proviso to sect. 157 already summarised. [525] 

The requirements usually included in building b 3 ?'e-laAVs made b}^ 

(h) IS Statutes 834<. This sub-section is in force only where Part III. of the 
Act has been adopted by the borough council or district council. In a rural district, 
the sub-section may also be put in force by an order under s, 5 of the Act, but 
was not extended to all rural districts by the R.D.Cs. (Urban Powers) Order, 1931 
(see infra, note (i)). 

(i) 13 Statutes 833. In boroughs and urban districts, s. 23 is in force only where 
Part III, of the Act has been adopted, bub sub-ss. (1) and (2) were applied to all 
rural districts by the ll.D.Cs. (Urban Powders) Order, 1931 (S.R. & O., 1931, No. 580) ; 
24 Statutes 202. The Order bjr Art. 3 puts R.D.Cs. into the same position as U.D.Cs. 
with regard to these sub-sections, but although it would be necessary for a U.D.C. to 
adopt the sub-sections it does not appear to be necessary for a R.D.Ch to do so since 
ss. 2 and 3 of tlie Act of 1890 which relate to adoption do not enable a R.D.C. to 
adopt these sub-sections and tlie Order itself implies {cf. Art. 7) that no adoption is 
necessary. 

(k) 13 Statutes 089. 

(0 Ibid,, 090. 

(m) Sub-s. (2) of s. 23 of the P.H.A. Amendment Act, 1890, is put in force in the 
same manner as sub-s. (1 ) of that section. As to sub-s. (1), see footnote (i). 
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local authorities, as exemplified by the model series of bye-laws drawn 
up by the M. of H. and the course to be adopted in submitting plans of 
buildings for the approval of the local authority are referred to in the 
titles lluiLDiNG Bye-laws and Pr^iNS. [526] 

Exemption from Bye-laws. — Buildings belonging to a railway 
company and used for the purposes of the railway under any Act of 
Parliament are exempted from bye-law’s made under sect. 15T of the 
Act of 1875 {n) by the terms of the section, and no doubt this exemption 
extends to bye-laws made under any enactment extending that section 
to cover bye-laws for additional purposes. Where, how^ever, sect. 88 
of the P.li.A. Amendment Act, 1907 (o), has been put in force in a 
borough or district by an order of the M. of 11. this exemption is super- 
seded "by tliat section, wdiich exempts from bye-law^s made under sect. 
157 of the Act of 1875, as originally enacted or as extended by Fart. II, 
of the Act of 1907, buildings (other than d’welling-houses) belonging 
to railway companies, or companies or other public bodies authorised to 
construct, etc., harbours, piers or docks and owmers of a canal or inland 
navigation, if the building is used as a part of or in connection with the 
undertaking. [^^27] 

Buildings constructed by a eomrty council or local authority in 
accordance with plans approved b}^ the M. of A. & F. under the Small 
Holdings and Allotments Acts, 1908 and 1910 (p), or any Act amending 
the same, are exempted from building bye-laws by sect. 24 of the 
Housing, Towm Planning, etc., Act, 1919 (^ 7 ), as also are school premises, 
the plans of which have been approved by the Board of Education 
(see sect. 166 of the Education Act, 1921) (r). 

In addition, a series of building bye-laws usually exempts from tlieir 
operation various other classes of buildings, the plans of which are 
approved by a Government department, such as prisons, mental hos- 
pitals or hospitals for infectious patien’ts. £5283 

Enforcement of Bye-laws. — The observance of building bye-Iaw^s is 
secured by tJie provision in sect. 157 of the P.H.A., 1875 ( 71 ), authorising 
bye-law's to provide for the giving of notices, as to the de]30sit of plans 
and sections by persons intending to construct buildings, as to the 
inspection of works, and as to the power of the council to remove, 
alter or pull down any -work begun or done in contravention of bye-laws. 
An additional pow'er of pulling down or removing wnrk, not in confor- 
mity with the bye-laws, is conferred by sect. 158 of the P.H.A., 1875 (s), 
if tlie work was commenced after notice of disapproval of the plan was 
sent to the builder, or without awaiting the expiration of the month 
allowed by the section for the consideration by the council of plans 
and descriptions of works submitted to them. It will be seen that a 
builder, wlio commences work on a building, without awaiting either 
the approval by the council of the plans or the expiration of a month 
from their deposit, does so at the risk of being compelled to alter any 
work not in accordance with the bye-laws. £529] 

Height of Buildings. — In the larger cities it has been found necessary 
to restrict the height of buildings ; in some cases to ensure safety from 
fire because hydrants can only propel water to a given height depending 

(n) la Statutes 090. ( 0 ) Ibid., 923. 

(p) 1 Statutes 257. Tlie Act of 1910 was repealed by the Agriculture Act, 1920. 

(q) in Statutes 959. ... (r) 7 Statutes 211. 

(6*) 33 Statutes 690, This section was extended to all rural districts by the 
R.D.Cs. (Urban Powers) Order, 1931 (S,R. & O., 1931, No. ,580) ; 24 Statutes 262. 
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on the pressure of the main. In London the normal height is.' 80: ft. 
plus two storeys in the roof, subject to exceptions, where, a building 
fronts on to a large open space secured to the benefit of the publie (t) 
and also to the discretion of the administering aiithority. 

The P.H.A. Amendment Act, 1907, sect. 24 (ti), empowers a local 
authority to make bye-laws with respect to the height of buildings, 
after the section has been put in force by an order of the M. of H. 
C5303 . 

Basements Below Ground. — ^Whiie the height of buildings may be 
restricted by bye-laws to ensure proper means of escape from fire and 
to iDreseiwe the amenities of streets, the construction of basements 
for habitation is also regulated to ensure a proper means of ventilation 
and air circulation. 

The model bye-laws, while not laying down specific regulations for 
basement habitable rooms, provide that a habitable room shall have a 
window or windows opening directly into the external air, and having 
an area of not less than one-tenth of the floor area, half of which window 
area must be made to open at the top. The model series also provides 
for air spaces both in front and rear of domestic buildings (a). £581] 

Classification of Buildings. — The requirements of bye-laws affecting 
buildings depend in a measure on the character of the building. The 
model bye-lav/s refer to three classes of buildings, viz. (1) public build- 
ings ; (2) buildings of the warehouse class ; and (3) domestic buildings. 
“ Public building ’’ is defined as one used as a place of public worship, 
hospital, public hall, etc., where persons are admitted by ticket or 
otherwise, or a building used or constructed for other public purpose. 

A warehouse building under the model bye-laws means a warehouse, 
factory, laundry, breivery or distillery. 

A “ domestic building ’’ means a dwelling-house or office building, 
or a shop or any other building which is neither a public nor a warehouse 
building, and includes an office building or other outbuilding appur- 
tenant to another building whether attached thereto or not. £5323 

Factories. — The erection of a factory would be governed by tlie 
bye-laws, witli respect to new buildings, in force in the borough or 
district, applying to buildings of the warehouse class. Sect. 15 of the 
Factory and Workshop Act, 1901 (5), also allows borough councils and 
district councils to make bye-laws, subject to tlic confirmation of the 
M. of II., providing for means of escape from fire in the case of any 
factory or workshop. 

Every factory built since 1891 and every workshop built since 1895, 
and in cither oi* which more than 40 persons are employed must be 
certified by the borough council or district coimcii, under sect. 14 (1) 
of the Act of 1901 (c), and provided with such means of escape from fire 
for the workers therein, as can reasonably be required under the cir- 
cumstances of tlie case. As respects factories built before 1891 and 
workshops built before 1895, employing more than 40 persons, sub-sect. 
(2) of sect. 14 requires the council to ascertain whether means of escape 
from fire for the workers are provided. If not, a notice may be served 
b}^ the council on the ownei*, who if he demurs to the requisitions in the 
notice, may resort to arbitration (sect. 14 (3)). £5383 

(t) Loiidoii Building Act, 1930, s. 51 ; 23 Statutes 243. 

(u) 13 Statutes 920. 

(if/) As to the meaning of tiic term domestic building,” see CoUms v. Greenwood 
(1910), 74 J. P. 327 ; 38 Digest 186, 2S2, 

(b) 8 Statutes 527. 


(c) Ibid,i 525. 
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Building Lines 

As fco tlie control exercisable by a local authority over the line of 
buildings in highways, see title Building and Impeovement Lines. 

Control over Appearance or Design 

As tlie external appearance of a building is a matter of taste, a local 
aiitliority has, under the general law, no power to reject the specifica- 
tions of a building on the ground that it would form an eyesore or be 
incongruous with other buildings in the street, unless such powers as 
are referred to later are given by a town planning scheme, or have been 
obtained by means of a local Act (d). 

Although an authority has no control over aesthetics it has power 
to refuse to sanction elevations submitted for approval under its bye- 
laws wlicii they do not conform with them as regards (1) building 
frontage line ; (2) projections beyond building lines ; (S) height ; (4) 
])roportion of window area to floor area ; (5) means of escape in case of fire . 

Town and country planning schemes may include provisions for 
regulating the design and external appearance of buildings, subject 
to a right of appeal (e). The powers cover control of materials, but 
only as a part of the control of design or external appearance. Taste 
not being a matter for dogmatism these powers will probably in the 
main be used to stifle outrageous designs offensive to the neighbour- 
hood and out of keeping with local building tradition. For public 
buildings and important schemes the advice of the Royal Fine Art 
Commission is available ; and on improvement or development schemes 
the advice of the Royal Institute of British Architects and the Council 
for the Preservation of Rural England could be obtained. 

On the other hand, where it appears to a borough council or district 
council that the erection of buildings of a style of architecture in 
harmony with other buildings of artistic merit existing in the locality 
is impeded by the building bye-laws in force, the council may, with the 
consent of the M. of H., relax the bye-laws so as to allow the erection 
of the buildings, but they must be satisfied that the buildings can be 
erected with due regard to safety from fire and to sanitation (/). (See 
also titles Amenities, Control oe Elevation and Toivn and Country 
PliANNING.) ' [535] 

Back-tO'Back Houses 

The erection of back-to-baek houses as working-class dwellings 
was made illegal by statute in 1909 (g), which, how^ever, allowed ex- 
eeptions where local Acts or bye-laws were in force permitting the 
erection of such dwellings. The construction of back-to-back houses 
in the earlier years of the nineteenth century was an incident of the 
industrial revolution, and the contrast to it as a healthy dwelling is 
found in the modern bye-law which requires in the rear of every dwelling 

(d) Sec, c.g., s. 58 of the Oxford Corpn. Act, 1933 (23 & 24 Geo, 5, c. xxi.) ; s. 48 
of the Norwich Corpn. Act, 1933 (23 & 24 Geo. 5, c. xxyii.) ; and s. 53 of the 
Rugby Corpn. Act, 1933 (23 & 24 Geo. 5, c. xli,). In the Oxford Act there is an 
appeal to a special tribunal against the rejection by the council of specifications, in 
the Norwich Act an appeal to petty sessions or quarter sessions, and in the Rugby 
Act an appeal to quarter sessions. 

(e) Town and Country Planning Act, 1932, s. 12 ; 25 Statutes 485. 

(/) Ancient Monuments Consolidation and Amendment Act, 1913, s. 18 ; 32 
Statutes 400. 

(g) Housing, Town Planning, etc,, Act, 1909, s. 43 (repealed). 
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an area extending its Ml width and of a.- minimum, depth varying witli 
the height of the dwelling. Whether buildings are back-to-back 
houses or not is a question of fact ; they are not prevented from being 
considered as such merely because two-thirds of one building backs on 
to another while one-third is separated by an air space (h). 

The prohibition contained in the 1909 Act was re-enacted in 
1925 (i)^ with an addition making void the provisions of any local 
statute or bye-law allowing such dwellings for the working classes and 
a declaration that they were to be deemed to be in a state so dangerous 
and injurious to health as to be unfit for human habitation (/r) ; tene- 
ments containing dwelling-rooms back-to-back are, however, subject to 
a certificate of the M.O.H. that effective ventilation is provided (i). 

A local authority has power to order the demolition of a house 
which is unfit for occupation by persons of the working classes (1), 

And they may likewise deal with part of a building which is let for 
liabitation as a separate tenement (m), £5863 

Dangerous Structures 

Motices to be Served.— Under sect. 75 of the Towns Improvement 
Clauses Act, 1847 (ri), if any building or wall, or anything affixed 
thereon, is deemed by the surve3mr of the council to be in a ruinous state 
and dangerous, it is to be fenced for the protection of passengers by the 
surveyor, and a notice given to the owner and the occupier requiring 
them forthwith to take down, secure or repair the structure. If no 
action is taken within three days, an order on the owner or occupier may 
be obtained from two justices requiring steps to be taken within a time to 
be fixed by them. On a failure to comply with the order, or if no owner 
or occupier can be found on whom to serve the order, the council may 
do such work as may be necessary, the cost to be paid by the owner of 
the structure. 

Sect. 30 of the P.H.A. Amendment Act, 1907 (a), allow^s the adoption 
of a similar course, but with the omission of the necessity of a justices’ 
order, ivhere any building, wall, fence, steps, structure or other thing 
is for want of sufficient repair, protection or enclosure, dangerous to 
the persons iawfiilly using any street or public footpath. The notice 
requiring work to be done is to be served, under this section, on the 
owner, not on the owner or occupier. £537] 

Safety of the Public 

Public Buildings. — Upon the erectioji of a new public building the 
approiiriate bye-laws must be complied with by tlie builder, unless the 
building is of a kind exempted from the bye-laws. But the means of 
entrance to and exit from an existing public building may be dealt 
with under sect. 30 of the P.H.A. Amendment Act, 1890 (see note (p ) 
on next page). If Part III. of that Act has been adopted by the council 

(h) White V. St. Marylchone Borough Council^ [1915] 3 K. B. 249 ; 38 Digest 216, 
S07. 

{%) Housing Act, 1925, s. 17 ; 13 Statutes 1012. 

(A*) The words “ in a state so dangerous or injurious to health as to be ” arc oniilled 

the Housing Act, 1930, s. 63 (2), and Sched. V. ; 23 Statutes 430, 442, 

(0 Ibid., s. 19 ; 23 Statutes 412. 

(?w) Ibid., s. 20. 

(n) 13 Statutes 554. This section is applied to boroughs and urban districts 
by s. 160 of the P.H.A., 1875 ; 13 Statutes 691. 

(o) 13 Statutes 922. This section is in force only in a borough or district to 
which it has been applied by order of the JSL of H. 
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of a borough or urban district, every building which is used as a place 
of public resort must, to the satisfaction of the council, be substantially 
constructed and supplied with ample means of ingress and egress, 
regard being had to the purposes for which the building is used and the 
number of persons likely to be assembled at any one time therein (p). 

Churches or chapels or other places of public worship used before 
the date of the adoption by the council of Part III. of the Act of 1890, 
are exempted by the proviso to sub-sect. (6) from the section, but other- 
wise ‘‘ place of public resort ” is defined in the sub-section as meaning 
a building used or adapted to be used as a place of public v/orship 
(not being merely a dwelling-house so used) or as a theatre, public hall, 
concert-room, ball-room, lecture-room or exhibition room, or as a public 
place of assembly for persons admitted by tickets or payment, or used, 
or constructed, or adapted to be used, either ordinarily or occasionally 
for any other public purpose (sub-sect. (6)) (q). But the definition 
goes on to exclude from its scope a private dwelling-house, used 
occasionally or exceptionally, for any of the purposes already mentioned. 
115383 

The means of ingress and egress must be kept free and unobstructed 
to such an extent as the council shall require, and any officer, authorised 
in writing by the council, is given a power of entry to any such building 
(sub-sects. (2), (3)) (r). [539] 

Precautions during Building Operations. — Provisions requiring hoards 
or fences, with a convenient platform and handrail to be put up, where 
any street or footway is obstructed or rendered inconvenient by building 
operations, and if necessary lighted at night, and also requiring building 
materials deposited in a street, or a hole made in a street, to be lighted 
at night will be found in sects. 80, 81 of the Towns Improvement 
Clauses Act, 1847 ($), Sect. 82 allows the i^ecovery of a fine from any 
person who allows building materials, or a hole, to be allowed to remain 
in a street for an unnecessaiy time (t), 

Where Part III. of the P.H.A. Amendment Act, 1890, has been 
adopted by the council of a borough or urban district, sect. 3 f of that 
Act (ti) supersedes sect. 80 of the Act of 1847, and contains a very 
similar provision as to the erection and lighting of hoards and fences, 
extending to every person intending to build or take down any building, 
or to alter or repair the outward part of any building in any street or 
court. 

The safety of hoardiiigs erected in streets during building operations 
is provided for in sect. 32 of the P.H.A. Amendment Act, 1907 (a), 
which prohibits a person from using for any purpose any hoarding or 
similar structure, which is in, or abuts on, or adjoins any street, unless 
it is securely fixed to the satisfaction of the local authority. |]54l3 


(p) P,H.A. Amendment Act, 1890, s. S6 ; 18 Statutes 838. The section may 
be put in force in a rural district by an order of the M. of H. under s. 5 of the Act. 

(q) 13 Statutes 838. 

(r) Ibid. 

(s) 13 Statutes 556, 557. These sections are applied to boroughs and urban 
districts by s. 100 of the P.H,A., 1875 ; 13 Statutes 691. 

(^) 13 Statutes 557. 

(u) Ibid.f ^837. This section was put in force in all rural districts by the 
R.D.CS. (Urban Powers) Order, 1931 (S.R. & O., 1931, No. 580) ; 24 Statutes 262. 
(See note (t) on p, 283.) 

(a) 13 Statutes 923. This section is in force only in a borough or district to which 
it has been applied by order of the M. of H. 
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' Platfoi’JBS and Stands. — ^Racecourse stands, stands : for viewing 
processions, and other structures, may be of a permanent character, 
but in many cases are erections of a temporary character ; the onus of 
securing the safety of the public on such occasions lies upon the surveyor 
to the counciL 

Sect. 87 of the P.H.iV. Amendment Act, 1890(b), provides that 
whenever large numbers of persons are likely to assemble on the occasion 
of any show, entertainment, public procession, open-air meeting or 
other like occasion, every roof and every platform, balcony or other 
structure for the purpose of affording sitting or standing accommodation 
for a number of persons shall be safely constructed or secured, to the 
satisfaction of the councirs surveyor, under a penalty^ not exceeding 
fifty pounds (c). . 

Sanitary Conveniences 

Generally. — It is unlawful to erect a house, or to rebuild a house 
pulled dow^n to or below the ground floor, without a sufficient water- 
closet, earth-closet or privy and an ashpit wdth proper doors and 
coverings or an ashtub or other receptacle (d). A local authority has 
power to enforce the provision (^). 

Factories, — In factories or buildings in which both sexes are 
employed at one time in manufacture, trade or business, a local authority 
may by notice in writing require the owner or occupier to construct a 
sufficient number of conveniences for the separate use of each sex (/). 
[ 544 ] 

London 

This subject, so far as it affects London, is dealt with under the title 
London Building. [[5453 


(b) 13 Statutes 839. This section is in force wherever Part III. of the Act has 
been adopted by a borough or district council, and may be applied to a rural district 
by an order of the M. of H. under s. 5 of the Act. 

(c) As to liability for injuries resulting from defects in structure, see Francis v. 
Cockrell (1870), L. H. 5 Q. B. 501 ; 42 Digest 908, 

(d) P.H.A., 1875, s. 35 ; 13 Statutes 640 ; P.H.A. Amendment Act, 1890, s. 11 ; 

13 Statutes 827. ' 

(c) P.I-I.A., 1875, s. 36. 

(/) Ibid., s. 38, superseded by P.II.A. Amendment Act, 1890, $. 22, where this 
section is in force ; see 13 Statutes 641, 833. 
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Introductory 

It is desirable at the outset to distinguish building lines from 
improvement lines. A building line is the line beyond which new build- 
ings, or additions to buildings, must not project, and may be prescribed 
by the council of a borough or urban district under sect. 155 of the 
P.H.A., 1875 (a), or by a county council or other highway authority 
under sect. 5 of the Roads Improvement Act, 1925 (5). There may or 
not be a strip of land in private occupation between the building 
line and the edge of the highwa}^ The improvement line is a line 
prescribed by the highway authority, where it is proposed to widen 
a street, as it indicates the width to which the street will be widened 
by the council of a borough or urban district under sect. 33 of the 
P.H.A., 1925, or by a county council under sect. 34 of that Act (c), 
when a street improvement has been completed. The improvement 
line is thus tiic boundary of the highway, after it lias been widened, 
and it is obvious that when the improvement scheme has been completed, 
the building line cannot be nearer the centre of the street than the 
improvement line. [5463 

The power to prescribe a building line is a development of the power 
conferred by sect. 157 of the P.H.A., 1875 (d), of framing bye-laws with 
respect to the level, width and construction of new streets, by allowing 
the county council or other highway authority to fix the frontage line 
to which any building to be erected in a street (whether a new or an 
existing street) must conform. [5473 

As to bye-laws with respect to new streets and the power to widen 
or improve existing streets, apart from the prescription of an improve- 
ment line, see the title Road Making and Improvement. 

As to the power to fix a building line by a towm planning scheme, 
see the title Town Planning Schemes. £548] 

(a) Statutes 689. This section applies onty where rebuilding is proceeding. 

(b) 9 Statutes 228. (e) 13 Statutes 1128—30. (d) Ibid,, 6S1). 
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BUILDING' Lines 

On Reconstruction o! Bnildings.— For many years, provisions allow- 
ing the council of a borough or urban district to require houses or 
buildings to be set back, when they are being rebuilt,, luu^e been in force. 
These provisions are contained in sect. 155 of the P.H.A., 1S75 {e), 
and the P.H. (Buildings in Streets) Act, 1888(f), and may be applied 
to a rural district, or any contributory place therein, by an order of the 
M. of H. under sect. 276 of the Act of 1875 (g). 

Buildings may be set forward, with the consent of the council, for 
improving the line of the street in any borough or urban district, under 
sect. 66 of the Towns Improvement Clauses Act, 1847 (h), as put in 
force in all boroughs or urban districts by sect. 160 of the P.H.A., 1S75 (i). 

Sect. 155 of the P.H.A., 1875 (k), provides that when any house or 
building situated in any street in an urban district, or the front thereof, 
has been taken down, in order to be rebuilt or altered, the urban 
authority may prescribe the line in which any house or building or the 
front (1) thereof, to be built or rebuilt in the same situation, shall be 
erected, and such house or building or the front thereof shall be erected 
in accordance therewith. 

The urban authority must pay or tender compensation (m) to the 
owner or other person immediately interested in such house or building 
for any loss or damage he may sustain in consequence of his house or 
building being set back or forward, the amount of such compensation 
in case of dispute to be settled by arbitration in manner provided by the 
Act of 1875 (n). 

The wording of the section suggests a deliberate demolition with a 
view to rebuilding and therefoi'e does not seem to apply if the existing 
building has been totally destroyed by fire or earthquake. The real 
point to be considered is whether the liuilding or front wall has to be 
substantially taken down. 

Where the front wall of a building for two storeys had been taken 
out for the substitution of a shop-front and two upper storeys had been 
left undisturbed, it was held that the section did not apply (o). 

It is necessary that the line should be prescribed before the rebuild- 
ing commences (p), and the previous approval by the council of duly 
deposited plans might prejudice the right of the council to prescribe 
a building line in respect of buildings shewn on the plans (q). 

The local authority might, howevei', under some cireumstances 
still exercise their right to prescribe a line in respect of certain portions 
of a building which was already in course of construction (r). 

No penalty is imposed by sect. 155 of the Act of 1875 for a breach 
of its provisions, and a council have no power themselves to demolish 


(e) 13 Statutes G89. (/) Idzd., 810. 

(g) Mid., 741. (k) Mid., ool. 

(i) Mid., 691. (k) Mid,, 089. 

(l) For meaning of front, see A.~G. v. Prices' Tailors (1928), Lid,, [1980] 2 Ch. 816 ; 
Digest (Supp.). 

(m) Tender of compensation is not a condition precedent ; A.-G. v. Parish, 
[1913] 2 Ch. 444 ; 26 Digest 564, 2582. 

(n) P.H.A., 1875, ss. 155, 179, 181 ; 13 Statutes 089, 702, 704. 

(o) A.-G. V. Hatch, [1893] 3 Ch. 36 ; 26 Digest 504, 2580. 

(p) Folkestone Corpn.v. Woodzoard (1872), L. R. 15 Eq. 159"; 26 Digest 504, 2590. 

(q) Slee v. Bradford Corpn. (1803), 27 J. P. 612 ; 20 Digest 563, 2577 ; Masters v. 
Pontypool Local Government Board (1878), 9 Ch. D. 677 ; 26 Digest 503, 2578. 

(r) Nemhaven Local Board v. Newkaven School Board (1885), 30 Ch, D. 350 ; 26 
Digest 563, 2579. 
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a building because it projects beyond a line prescribed by them under 
this section. Their apparent remedy is by injunction or by indictment 
of the offender (s). t549[J 

On Erection or Alteration of Buildings.— Sect. 3 of the P.H. (Build- 
ings in Streets) Act, 1888 (a), makes it illegal in any borough or urban 
district, without the written consent of the urban authority, to erect 
or bring forward any house or building in any street, or any part of 
such house or building, beyond the front main wall of the house or 
building on either side thereof in the same street, or to build any 
addition to any house or building beyond the front main wall of the 
house or building on either side of the same. 

The construction of this enactment has always been a matter of 
difficulty. As by sect. 2 (6), expressions used in the Act are to have the 
same meanings as in the P.H. A., 1875, unless the context otherwise 
requires, the definition of “street” in sect. 4 of the Act of 1875 (c) 
applies, and tliis covers any highway, road or lane. On the other hand, 
the Act of 1888 presupposes that buildings must have been erected 
in the street in sufficient number to create a building line, to which the 
new or altered building must conform. It follows that the Act would 
have no application to a highway on which occasional buildings Jiave 
been erected, and that something in the nature of a street, in the popular 
use of the term, must exist, to render the Act applicable. On the 
other hand, it would be impracticable to allow the question of the 
application of the Act to be decided on a consideration of the character 
of the whole length of a highway which may run for a distance of over 
a mile, and the street referred to in the Act may consist of a section only 
of a highway on which buildings have been erected. 

It has been held that whether a particular road is a street within 
the meaning of the Act of 1888 is a question of fact and also of degree, 
as it may be a street at one end though at the other a country road (d). 

The written consent of the authority is required to a departure 
from the Act, but this need not be under seal, although if the 
consent is given subject to conditions, it might be desirable that there 
should be an agreement. Where plans shewing that the line was 
infringed were passed and stamped as approved by a committee whose 
proceedings were subsequently ratified by the council, it was held that 
this was a sufficient consent for the purposes of the sect, (e). 

And if projections beyond the building line are shewn on plans 
approved by the authority the approval of the plans may be considered 
a written consent within the sect., although the attention of the council 
when appiwing the plans may not have been specifically directed to 
the projections (/). 

Sect. 3 of the above Act applies to a building erected on a corner 
site, which thus may have a building on one side only of it (g). 

Adjoining buildings on either side must be looked at as a whole, 
and a particular wing or projection must not be treated as a front main 
wall for the purposes of the section {h), 

(s) Suttou ZtOCdl Sodvd Y. Hodfe (1894), 10 T. L. R, 58G (where iiiiuiiction was 
granted) ; 20 Digest 564, 2385. 

(a) 13 Statutes 810. (b) Ibid. (c) Ibid., 025. 

(d) A.-G. V. Siddall (1898), Times Newspaper, June 24. 

(e) Mullis V. Hubbard, [1903] 2 Ch. 431 ; 26 Digest 559, 2542. 

if) Merrett v, Charlton Kings tJ.D.C. (1903), 67 J. P.419 ; 26 Digest 559, 2543. 

ig) Leyton Local Board v. Caustm (1898), 67 J. P, 135 ; 26 Digest 561, 2559. 

(h) A.-G. V, Edwards, [1891] 1 Ch. 194 ; 26 Digest 560, 2549. 
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The words “ house . , . on either side thereof ” in the sect, mean 
“ a house within some near distance, within some degree of proximity, 
and not one standing some considerable distance away (i). 

Houses set back from the street sixty-two feet were held not to be 
in the same street for the purpose of controlling the frontage of a new 
building (fe). 

A building authorised by a water company’s special Act has been 
held not to be exempt from the provisions of this section (I). 

The penalty fixed for breach of sect. 3 of the 1888 Act is 40.^. for 
every day the offence continues after written notice from the authority, 
and this is recoverable summarily under sect. 251 of the P.H.A., 1875. 
Although proceedings may thus be taken for recovering penalties, 
or have in fact been taken and a conviction obtained, nevertheless an 
action for an injunction to restrain the infringement will lie at the suit 
of the Attorney-General, and a mandatory order may be made to pull 
down the structure (m), but the section does not create a new offence 
for which an indictment will lie, nor does it confer any right of action 
on a private individual (n). 

Where a house had been erected in contravention of the sect, by 
a builder, it was held that a subsequent owner was not guilty of an offence 
under the sect., although he had maintained the building in the same 
state after written notice from the council (o). 

Dismissal of proceedings simply through want of evidence of service 
of the notice required by the sect, is not a bar to subsequent pro- 
ceedings for the continuation of the offence (p). 

Where justices dismiss a summons on its merits subsequent pro- 
ceedings before justices for continuing the offence cannot be taken, 
but if the bench is equally divided the case should be reheard by a 
reconstituted bench (g). 

If a council in good faith refuse to approve plans on the ground that 
the sect, will be contravened, mandamus will not be granted to compel 
them to do so even although the bye-laws as to new buildings are not 
infringed (f). |I550] 

Exemptions. — Buildings belonging to a railway company which are 
used for railway purposes are exempt from the provisions of sect. 155 
of the P.H.A., 1875 (^), and sect. 3 of the Act of 1888 (i5), in accordance 
with sect. 157 of the Act of 1875. J[551]] 

Vaults and Cellars.— The prescribed building lines in a thoroughfare 
are designed to secure a proper circulation of air between buildings ; 
they exist from the ground level upwards. 


(i) Ravenstkorpe Local Board v« Hinckcliffe (1889), 24 Q. B. D. 168 ; 26 Digest 
561, 2SS0 ; A.-G. V. Laird, [1925] Ch. 318 ; 26 Digest 272, 112. 

(k) B. V, Fuhvood Local Board, Ex parte Livesey (1895), 59 J. P. 311 ; 26 Digest 
5m , 2563. 

(l) Grand Junction Waterworks Co. v. Hampton XJ.D.C. (1898), 07 L. J. (Q. B.) 
903; 26 Digest 560, 25^5. 

(m) A.-G. V. Wimbledon House Estate Co., [1904] 2 Ch. 34 ; 26 Digest 563, 2575. 

(n) Mullis V. Hubbard, [1903] 2 Ch. 431 ; 26 Digest 559, 2542. 

(o) Blackpool Corpn. v. Johnson, [1902] 1 K. B. 646 ; 26 Digest 5C2, 2573. 

ip) Jenkins v. Merthyr Tydml V.D.C. (1899), 80 L. T. 600 ; 26 Digest 562, 2570. 

iq) Kinnis v. Graves (1898), 67 h. J. (Q. B.) 583 ; 26 Digest 562, 2569. 

(t) R. V. Eastbourne Corpn. (1900), 64 J, P. 724 ; 26 Digest 559, 2539. 

(s) 13 Statutes 689. 

(t) P.H. (Building in Streets) Act, 1888 ; 13 Statutes 810. 
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No person may construct any vault, arch or cellar under the carriage- 
way of a street without ^vritten consent of the local autliority {u). The 
purj^osc of this provision seems to be to prevent interference -with 
sewers and other ]mbiic service facilities. Pavements form part of any 
highway dedicated to the use of the public as regards their surface ; 
cellars may, however, be built beneath them, and access to them, such 
as coal plates (a) constructed by consent of the local authority, such 
supervision being to ensure the safety of pedestrians. £o523 

The Roads Impeovement Act, 1925 {b) 

The above statute, while providing for the improvement of roads 
in genera], includes new provisions for the prescription of building lines. 

Obstruction o! View at Corners. — To reduce danger to users of a 
higlnvay by obstruction of view, the Act (sect. 4) empowers the Minister 
of Transport, or county council or other highw^ay authority, with 
respect to land at or near any corner or bend in a high\vay maintainable 
by liim or them to serve notice upon every owner, occupier and lessee 
of land restraining them absolutely, or subject to such conditions as 
may be specified in the notice, from permitting any building, wall, 
fence or hedge to be erected or planted on the land. The owner or 
occupier cannot be restrained from executing or permitting a recon- 
struction or repair of any existing building in such manner as not to 
create any new obstruction to the view of persons using the highways 
adjacent. Any such notice binds a successor in title of the owner or 
occupier of the land, unless he proves that when he succeeded to the 
land he had, after due inquiry, no reasonable cause to suspect such 
restrictions were in force. Compensation may be claimed for complying 
with the notice (e). 

If any question arises as to w^hether a notice under sect. 4 should be 
withdrawn! as respects any requirement or restriction objected to, or 
whether expenses were reasonably incurred in complying with a notice, 
the matter can be decided, if the j^arties so agree, by a single arbitrator 
appointed by them or in default by the county court (d). 

It wall be seen that notice under this section may seriously restrict 
the right of an owner or occupier to build upon land near a highway. 
|;5S4] 

Prescription of Building Lines. — A county council or other highway 
authority may, under sect. 5 of the Act of 1925 (e), by resolution pre- 
scribe in relation to either side of any part of a highway maintainable 
by them a building frontage line, provided that the Minister’s observa- 
tions are to be considered where the particular road is one classified by 
liim as Class I. or Class II. (/), and also the observations of other 
authorities empowered to make a scheme under the Towm Planning 
Acts, or within whose area the road is situate. 

(u) PJi.A., 1875, s. 26 (13 Statutes 637), extended to rural districts by the 
H.D.C. (Urban Powers) Order, 1931 (S.H. & O., 1931, No. 580). 

(u) Towns Improvement Clauses Act, 1847, s. 73 ; 13 Statutes 554 ; incorporated 
by s. 160, 1875 ; 13 Statutes 691. 

(b) 9 Statutes 219 e;^ seq. 

(c) S.4(7). 

(d) Roads Improvement Act, 1925, s. 9 ; 9 Statutes 227. The arbitrator or 
court may modify a requirement or restriction (ibid.), 

(e) 9 Statutes 223. 

(/) Prescription of Building Lines Order, 1927 ; S.R. & O., 1927, No. 21 ; M. 
of T. Act, 3 91 9, s. 1 7 ; 3 Statutes 435. 
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In the first instance, plans showing the proposed building line must 
be prepared and deposited with the clerk of the con noil, a int written, 
notice of the proposal and of the deposit of the i>]ans must he sein ed on 
every owner, occupier and lessee of land, affected by the building line, 
with an intimation that every objection made within the ensuing 
six weeks will be considered by the council (sect. 5 (2) (a)). Flans of the 
building line actually prescribed are also, within six weeks after the pre- 
scription of the line, to be deposited with the clerk of the council and 
notices sent to owners, lessees and occupiers affected that the building 
line has been prescribed and that the plans may be inspected (sect. 5 
(2) (b)). It may be observed that no appeal lies to any tribunal against 
the prescription of a building line. £5553 

Where a prescribed building line is in force, it is unlawful, except 
With the consent of the authority by whom the line was prescribed, 
to erect or make nearer to the middle of the highway than the building 
line any new building other than a boundary wall or fence or any 
permanent excavation below the level of the highway (g). 

Sub-sect. (5) of sect. 5 of the Act of 1925 (/i), provides for the pay- 
ment by the prescribing authority of compensation to any person who 
proves that his property is injured by the prescription of the building 
line, but any claim must be made within six months after the prescription, 
or in the case or an owner, lessee or occupier, within six months after the 
service of notice that the building line has been prescribed. Any 
question whether compensation is payable, or as to the amount of the 
compensation is, under sub-sect. (5), to be decided by an official arbi- 
trator under the Acquisition of Land (Assessment of Compensation) 
Act, 1919 (^). But no compensation is payable in respect of anything 
done after the date of the service of notice of the proposal to prescribe 
the line, unless the act was in pursuance of a contract made, or for the 
purpose of finishing a building begun, before that date. The arbitrator 
must also take into account any benefit accruing to the person to whom 
compensation is payable, by reason of any improvement made, or 
about to be made, to the higWay (sect. 5 (5) (b)). [556] 

Registration as Local Land Charge. — A building line prescribed 
under this section should be registered as a local land charge. See the 
title Local Land Charges. £5673 

The Public Health Act, 1925 (k) 

Prescription of Improvement Line. — ^As stated at the beginning of 
this article, an improvement line indicates the line to which the local 
authority propose to widen a street, when a street improvement is in 
contemplation. This power is given to the council of any borougli 
or district by whom sect. 33 of the P.H.A., 1925 (Z), has been adopted, 
and also as respects county roads to any county council by sect. 34 
of that Act, without any adoption of tiie section. An improvement 
line may be prescribed by a council (1) where any street repairable by 
the inhabitants is narrow or inconvenient, or without any sufficiently 
regular boundary line, or (2) where it is necessary or desirable that such 
a street should be widened. 

The terms of sect. 33 closely resemble those of sect. 5 of the Roads 


ig) As to the exemption of stalutory luidertakers, see s. 5 (8). 

(/^) 9 Statutes 225. ‘ (i) 2 Statutes ll'ICi. 

(k) IS Statutes 1115. (1) Ibid., 1128. 
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Improvement Act, 1925 (m), already referred to, and provide for the 
deposit of a plan showing the proposed improvement, for notices being 
given of the deposit to occupiers and owners interested, for the con- 
sideration of objections made to the proposed line and for the pre- 
scription of an improvement line after the expiration of six weeks from 
the date when the notices of deposit were given. 

The local authority may, it would appear, prescribe a line which 
need not be identical with that shown on the deposited plan as tlie 
proposed line. It is, however, suggested that, if any material deviation 
is made from the proposed line, other than an alteration to meet an 
objection which affects no one but the objector, proceedings should be 
commenced de novo so that no one may be affected by tlie prescription 
of a line against which he has had no opportunity to object. 

An appeal lies to quarter sessions against the prescription of an 
improvement line under this section by any person aggrieved there- 
by (/i). Notice of appeal must be given within fourteen days after 
the date of the resolution pi'escribing the line (o), but the section of the 
1925 Act contains no provision I'cquiring notice of the passing of the 
resolution to be given. 

The prescription of the line must be registered as a local land charge. 
See title Local Land Charges. 

After the prescription of an improvement line, no new building, 
erection (p) or excavation may be placed or made nearer to the centre 
line of the street than the improvement line, except with the consent 
of the council, ivhich may be given for such period and subject to such 
terms and conditions as they may deem expedient (sect. 33 (5)). 

Any person whose property is injuriously affected by the prescription 
of the line is entitled to compensation from the council. In default of 
agreement, the amount of the compensation is determined by an official 
arbitrator under the Acquisition of Land (Assessment of Compensa- 
tion) Act, 1919 (q). Unlike sect. 5 of the Roads Improvement Act, 
1925 (r), the section does not require a claim to compensation to be made 
within any limit of time. The reason for this is that the actual execu- 
tion of street widenings is often deferred until intermediate leases 
and agreements have expired, thus materially reducing the cost of the 
acquisition of the land. Moreover the imposition of a time limit for 
claims to compensation, invariably leads to the presentation of a num- 
ber of claims, which would not be put forward if owners and occupiers 
were allowed ample time to examine how far the widening of the streets 
would prejudice their interests in the land. £558] 

Sub-sects. (6) and (10) of sect. 33 (s) contain provisions on similar 
lines to those of sect, 5 (5) of the Roads Improvement Act, 1925 {t), 
precluding acts done after the deposit of the improvement plan being 
included in the compensation, and directing the benefits accruing to 
the claimant to be set off against the compensation payable by the 
council. Where the council have offered, as part of the compensation, 


(m) 9 Statutes 223. 

(n) S. 7, P.H.A. Amendment Act, 1907, as applied by s. 7 and Sched. IV., P.H.A., 
1925. 

(o) P.H.A., 1875, s. 269 ; 13 Statutes 736. As the appeal is not from a decision 
of a court of summary jurisdiction, the Summary Jurisdiction (Appeals) Act, 1933 ; 
20 Statutes 545 ; does not apply. 

(p) As to what constitutes an erection, see Sittinghourne UM,C. v, Lipton, Lfd., 
[1981] 1 K. B. 589 ; Digest (Supp.), 

(q) 2 Statutes 1176. (r) 9 Statutes 228. 

(6') 13 Statutes 1129. (t) 9 Statutes 225. 


Building and Improtement Lines 


297 


to give the claimant the benefit of some undertaking by them as to the 
course which they will adopt in effecting the widening, and the offer 
has not been accepted by the claimant, the arbitrator may embody 
the undertaking in his award (sub-sect. (7)). 

By sub-sect. (8) the authority are allowed to purchase compulsorily 
any land, not occupied by buildings, which lies between tlie iuiprove- 
ment line and the boundary of the street. As any such land must be 
added to the street (sub-sect. (9)), the grant of this power of compulsory 
purchase is reasonable enough, but is believed to be unique, in that no 
order of a Government department is required to authorise the pur- 1 

chase of a particular plot of land. It follows that the provisions of 
sects. 158 to 161 of the L.G.A., 1938, do not extend to or vary the 
proeedure for the purchase of land under sect. 33 of the P.H.A., 1925 {u). 

Until the land so purchased is actually added to the street, occupiers , 

and other persons are to continue entitled to reasonable access to the 

land, and to have the same rights of laying, altering, etc., drains, mains, 

pipes or electric lines in the land, as if it were part of the street (sub-sect. i 

(9)). 1:5593 ^ 

London ? 

The London Building Act, 1930, by sect. 22 {a), prohibits the k 

erection, without the consent of the L.C.C., of a building or structure h 

in front of the general line of buildings when the distance of that line 
from the highway does not exceed 50 feet, or the erection of a building 
within 50 feet of the highway when the general line is distant more than | 

50 feet. It is the duty of the superintending architect to define the if; 

general line of buildings, but* any person deeming himself aggrieved by || 

the certificate defining such line may appeal to the Tribunal of Appeal i| 

(sect. 25). (For the Tribunal of Appeal, see title Special Tribunals.) 

The L.C.C. has frequently granted consent to the erection of buildings || 

in advance of the general line, conditionally upon the land in front of the 
proposed buildings being added to the public way without compensation. 

Many streets have thus been widened without cost to the Council or 
detriment to owners. The Roads Improvement Act, 1925, extends to || 

London, but sect. 83 of the P.ILA., 1925, does not extend to London. 

For the purpose of removing obstructions to the view of persons using 
a highway under sect. 4 of the former Act (5), tlie council of each 
metropolitan borough and the common council of the City of London ; ' 

would be the highway authority. On the other hand, the power of 
prescribing building lines under sect. 5 of Roads Improvement Act, ‘ 

1925 (5), was in London solely exercisable by the L.C.C. under sect. : : 

5 (6) (c), but the powers have been transferred to and are now exex'cisable ; , 

by the common council and the metropolitan borough councils (d). . 

See also the title London Building. [560] 

(^l) IS Statutes 1128. 

(b) See p. 294, ante, 

(d) S.R. & O., 1933, No. 114 


(a) 23 Statutes 230. 
(c) 9 Statutes 225. 


( 298 ) 


BUILDING BYE-LAWS 


PAGE 


1 . Geneeal Powers - - ~ 298 

Extension of 1890 ~ - 299 

Approval of Plans - - - 300 

lieight of Buildings, Chimneys, 
etc. - - - - ->300 

Operations Treated as Erection 
of New Buildings - - 300 

Application of New Street Bye- 
laws 301 

Smoke Abatement - - - 301 

Fire Precautions -- - - 301 

Housing of Working Classes - 301 
Baek-to-Baek Houses - - 302 

Suspension of Bye-laws - - 302 

Application for Confirmation - 302 


PAGE 


II. Model Bye-law^s as to New 

Streets AND Buildings - ~ 302 

III. New Buildings ' - - 303 

Classification - - ~ ~ 303 

What is a New Building - - 303 

IV. Approval of Plans - - 305 

Submission of Plans - - 805 

Retention - - - - 305 

Period for Approval - - 305 

Commencement of Work - - 800 

Enforcement of Conditions on 

Approval of New Street - 300 

V. Alteration of Buildings - 306 

Bye-laws - ~ _ - 300 

Conversion of Buildings - -- 306 

VI. Hoards during Building - 307 


See also titles : 

Advertisements ; 

Ashpits ; 

Back-to-Back Houses ; 
Building; 

Bye-laws ; 

Cesspools; 

Chimneys ; 

Cinematographs ; 

Closets, Conversion of ; 
Dangerous Buildings ; 
Drains; 

Factories and Workshops ; 
Fire Protection ; 

Flats ; 


PIousiNG ; 

Insanitary FIouses ; 

London Building ; 

Plans;' 

Repair of Roads ; * 

Road Making and Improvement ; 
Safety Provisions op Buildings and 
Stands ; ' 

Sanitary Conveniences ; 

Smoke Abatement ; 

Tents, Sheds and Vans ; f 
Town Planning Schemes ; 

Water Supply. 


For the paving of courts, passages, etc, 
t For temporary buildings. 


I. General Powers 

Powers to make bye-laws governing the construction of bnilclings 
and of adjuncts to buildings have been conferred on the councils of 
boroughs and districts by several statutes. The purpose of such 
bye-laws is to supplement the statute law by allowing the safety and 
sanitation of buildings to be dealt with in subordinate codes of law 
which can be framed with special reference to the circumstances of the 
particular borough or district. 

In a wider sense, building bye-laivs may be said to be framed for 
the protection of the health not only of the occupants of houses and 
buildings but also of the public in general, and with this object giving 
a control over the width of streets, sewerage, open spaces about build- 
ings as well as sanitary accommodation in buildings (a). All such 
bye-laws must be confirmed by the M. of H. As to the procedure to 
obtain confirmation, see the title Bye-laws. 

(a) See Report of Departmental Committee on Building Bye-laws, November 13, 
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Tile councils of boroughs, urban districts and rural districts arc 
empowered by sect. 157 of the P.H.il., 1875 (5), to make hyc-laws 
with respect, to the following matters- 

(1) with respecrfc to the level, width and construction of new streets, 

and provision of the sewage thereof ; 

(2) with respect to the structures of walls, foundations, roofs and 

chimneys of new buildings for securing stability and tlie 
prevention of fires, and for purposes of health ; 

(3) with respect to the sufficiency of the space about buildings to 

secure a free circulation of air, and with respect to the ventila- 
tion of buildings ; 

(4) with respect to the drainage of buildings, to ivater-closcts, 

earth-closets, privies, ashpits and cesspools in connection with 
buildings, and to the closing of buildings or parts of buildings 
unfit for human habitation, and the prohibition of their use 
for such habitation (on the last question, see title Insanitaey 
Houses). 

The bye-laws may further provide for their observance by enacting 
therein j)rovisions as to the giving of notices, as to the deposit of plans 
and sections by persons intending to lay out streets or to construct 
buildings, as to inspection by the council, and as to their power (subject 
to the provisions of the Act of 1875) to remove, alter or pull down 
any work begun or done in contravention of the bye-laws. [561] 

Extension of 1890, — ^The above powers are extended by sect. 23 (1) 
of the P.H.A. Amendment Act, 1890 (c), which empo^wers the council 
of a borough or district in which the sub-section is in force {d) to make 
bye-laws with respect to ; 

(i.) the keeping of water-closets supplied with sufficient water for 
flushing ; 

(ii.) the structure of floors, hearths and staircases and the height 
of rooms intended for human habitation ; 

(iii.) the paving of yards and open spaces in connection with dwell- 
ing-houses ; and 

(iv.) the provision in eoimection with the laying out of new streets 
of secondary means of access where necessary lor the purpose 
of the removal of house refuse and other matters. 

The proviso to the last paragraph but one of sect. 157 of the P.H. A., 
1875, exempted from bye-laws buildings erected before the locality 
became part of an urban district, or if the locality is part of a rural 
district before sect, 157 was applied to the locality by order of the 
Local Government Board or the M. of H. But the proviso is modified 
by sect. 23 (2) of the Act of 1890 (d), which allo'ws bye-laws with regard 
to the drainage of buildings, and to water-closets, earth-closets, privies, 
ashpits and cesspools, and the keeping of water-closets supplied with 
sufficient water, to be made so as to affect buildings erected before 
the material date described in the proviso already mentioned. 

Sub-sect (3) of sect. 23 of the Act of 1890 allows a B.D.C. to make 
bye-laws as to structure of walls and foundations of new' ])uildings for 

(5) 13 Statutes 089 ; Extended to all R.D.Cs. by the K.D.C. (Urban Powers) 
Order, 1931 ; S.B,. & O., 1933, No. 580 ; 24 Statutes 262. 

(c) 13 Statutes 833. 

(d) This sub-section is in force in boroughs and urban districts if the eouneil 
have adopted Part III. of the Act of 1800. But it was extended .to all rural districts 
by the R.D.C, (Urban Powers) Order, 1931 ; S.R. & O., 1931, No. 580 ; 24 Statutes 
202. (See also anie, p. 283, note (i).) 
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purposes of health, sufficiency of space about and ventilation of build- 
ings, drainage of buildings and water-closets, etc., the structure of 
Ooors, height of habitable rooms and water-closet flushing, if the council 
have adopted Part III. of the Act of 1890, or sect. 23 (3) has been put 
in force by an order of the M. of H. under sect. 5 of the Act {e). |^562j 

Approval of Plans.— Common to both urban and rural authorities is 
the provision in sect, 158 of the P.H.A., 1875 (/), that where a notice or 
plan is I'equircd to be deposited the council shall within one month 
express in writing to the applicant an approval or disapproval of the 
iiitended work, and if the work is commenced without approval or in 
any respect not in conformity with any bye-law the authority may 
cause the work to be pulled down or removed. Expenses incurred by the 
council in the removal of work contrary to a bye-law may be recovered 
in a summary manner at their discretion either from the person who exe- 
cuted the work or from the person who caused it to be executed. £583] 

The continued existence of an offending work or part of work is 
by the section made a continuing offence, but a penalty will not be 
incurred in respect thereof after the expiration of one year from the day 
when the offence was committed or the bye-law was broken. [564]] 

Height of Buildyings, Chimneys, etc. — Where sect, 24 of the P.H.A. 
Amendment Act, 1907 (g), has been applied to a borough or district 
by order, bye-laws may also be made by the council with respect to 
the height of chimneys of buildings and the height of buildings and with 
respect to the structure of chimney shafts for furnaces. [5653 

Operations Treated as Erection of New Buildings. — ^The P.H.A. 
Amendment Act, 1907, sect. 23 (h), further extended the purview of 
building bye-laws by providing that the following operations should be 
deemed to be the erection of a new building : 

(a) the re-erection, wholly or partially, of any building of which 

an outer wall is pulled down or burnt down to or within ten 
feet of the surface of the ground adjoining the lowest storey 
of the building, and of any frame building so far pulled down 
or burnt down as to leave only the framework of the lowest 
storey ; [5663 

(b) the conversion into a dwelling-house of any building not 

originally constructed for human habitation, or the conversion 
into more than one dwelling-house of a building originally 
eonstriicted as one dwelling-house only ; [5673 

(c) the re-conversion into a dwelling-house of any building which 

has been discontinued as or appropiuated for any purpose 
other than that of a dwelling-house ; [5683 

(d) the making of any addition to an existing building by raising 

any part of the roof, by altering a wall, or making any pro- 
jection from the building, but so far as regards the addition 
only ; and [569]] 

(e) the roofing or covering over of an open space between walls or 

buildings. [5703 

Application oJ New Street Bye-laws. — Although the construction of 
(e) 13 Statutes 826. 

{/) Ibid., 690; extended to all rural districts by the R.D.C. (Urban Powers) 
Order, 1931 ; S.R. & O., 1981, No. 580 ; 24 Statutes 202. 

(g) 13 Statutes 919. 

(ii) Ibid. This section is in force only in boroughs or districts to which it is 
applied by order. 
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new buildings beside an existing highway need not constitute the laying 
out of a new street (i) where an order has been made under sect. 30 
of the P.H.A., 1925 (n), any person so building must comply with tlic 
bye-laws as to new streets. Under that section a local authority may, 
on the submission of plans under the bye-law^s, require a street to be 
laid out of a greater width than that prescribed by the bye-laws. [571] 

Smoke Abatement —The P.H. (Smoke Abatement) Act, 1926, 
sect, 5 (j), allows the council of a borough or urban district to make 
bye-laws requiring the provision in new buildings (other than private 
dwelling-houses) of such arrangements for heating or cooking as are 
calculated to prevent or reduce the emission of smoke (/c), thus enlarging 
the provisions of the 1875 Act, sect, 157. [5723 

Fire Precautions.— Sect. 15 of the Factory and Workshop Act, 
1901 (1), empowers borough and district councils to make bye-laws for 
providing means of escape from fire in the ease of any workshop or 
factory. A model series has been drawn up by the M. of PL, and sects. 
182 to 186 of the P.H, A., 1875 (m), are applied. 

Cinematograph buildings to which the Factory and Workshop Acts, 
1901 to 1920, do not apply are the subject of special safety provisions (n), 
especially where raw celluloid or film is stored or used and these pro- 
visions are administered by the borough and district councils (o), [578] 

Housing of Working Classes. — ^The Housing Act, 1930 (p), requires 
a local authority who have passed a resolution declaring an area to be 
an improvement area to make and enforce bye-laws satisfactory to the 
Minister for preventing and abating overcrowding in the area and 
generally for securing the improvement of housing conditions and the 
subsequent maintenance of a proper standard of housing conditions ; 
such bye-laws are to be in consonance with sects. 6 and 7 of the Housing 
Act, 1925 (g). These provisions enlarge the power of making and 
enforcing bye-laws under the P.H.A., 1875, as respects houses intended 
or used for occupation by the working classes to include, inter aliaf as 
regards building matters : 

(1) enforcing drainage, promoting ventilation and the adequate 

lighting of staircases used in common and of rooms in houses ; 

(2) stability, prevention of, and safety from fire ; 

(8) cleansing and redecoration of premises at stated periods ; 

(4) paving of courts and courtyards. 

Adequate provision for the use of each family of closet accom- 
modation, water supply and accommodation for washing, and the 
storage, preparation and cooking of food may also l>e required by the 
bye-laws. 

A model series has been issued by the M. of H. 

A power of entry is given by sect, 7 of the Housing Act, 1925, above 
referred to, to the owner for the purpose of executing work required 

(i) Devonport Corpn. v. Tozer, [1903] 1 Ch. 759 ; 26 Digest 558, 252 J. 

(it) 13 Statutes 1126. 

(J) Ibid., 1160. 

{k) For bye-laws as to nuisance from smoke, see ibid., s. 2 ; 13 Statutes 1159. 

{1) 8 Statutes 527. As to powers of entry, etc., see ibid., s. 125 ; 8 Statutes 583. 

(m) 13 Statutes 704 (see now sect. 250 of the L.G.A., 1933 ; 26 Statutes 440 ; 
replacing those portions of the sections repealed by that Act). 

{n) Celluloid and Cinematograph Film Act, 1922 ; 13 Statutes 977. 

(o) Under the Cinematograph Act, 1909, the licensing authority is the county 
council or county borough council ; 19 Statutes 352. 

(p) S. 8 (hi.) ; 23 Statutes 403. 

Iq) 13 Statutes 1006. 
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by the bye-laws, and in default of the owner, the coimcil have power to 
execute works. An appeal lies to the county court. £5743 

Bacfc4o»Back Houses. — ^Notwithstanding any provision in any local 
Act or bye-law in force in any borough or district it is unlawful to 
erect any back-to-back houses intended to be used as dw^ellings for the 
working classes, and any such house shall be deemed to be unfit for 
human habitation (r). £5753 

Suspension of Bye-laws. — ^For the purpose of facilitating the erection 
of dweliing-liouses under the Housing Act, 1925, the M. of H. may 
prescribe a code of building bye-laws relating to the level, wudth and 
construction of new streets (s), or he may relax existing bye-laws for 
a similar juirpose (t), or he may revoke unreasonable bye-laws where 
they impede erection of buildings generally 

JBye-laws and regulations which may impede the execution of a 
scheme under the Town and Country Planning Act, 1982 (a), 
as to new streets, buildings, open spaces and sewerage, may be sus- 
pended by the selieme where their provisions are similar to or incon- 
sistent with the scheme. £576] 

Application for Confirmation. — ^The steps to be taken are described 
in the title Bye-laws on p. S62, post, Before a series of bye-laws is 
adopted by a council it should be submitted in draft to the M. of H. 
for preliminary approval, and it is desirable that this draft should be 
based on a model series issued by the Ministry, if a model series has been 
drawn up by them, any additional clauses being interleaved. £5773 

II. Model Bye-laws as to New Steeets and Buildings 
Model building bye-law^s under sect. 157 of the P.H.A., 1875 (5), 
were first issued in 1877 as drafts to assist a council in preparing their 
bye-laws. These have been subjected to constant revision since 1900 
commensurate with a very great advance in building science since that 
time. New methods of construction and design almost inevitably 
demand frequent revisions of the model. For example, the earlier form 
of bye-laws with respect to walls which were drafted with particular 
reference to brick construction and imj)osed restrictive conditions as 
to thickness and the use of materials, are inappropriate to types of con- 
struction now in use, such as building with hollow blocks or slabs of 
terra-cotta, concrete and such-like materials, reinforced brickwork or 
reinforced concrete ; and many of the older bye-laws do not provide 
for hollow and half-timbered walls and steel or other framed walls hung 
with tiles, slates, etc., filled in where necessary wdth incombustible 
materials, xlgain the ordinary clauses for the laying out of roads do 
not permit of some of the classes of roadways which have been designed 
for ‘‘garden cities, or the exceptional arrangements which are 
demanded in cei'tain cases by configuration of the ground. 

The most recent model bye-laws consist of three codes, respectively 
devised for urban, rural and intermediate districts (c), £5783 

The urban model is a full series intended for towns in which a skilled 

(r) Housiag Act, 1925, s. 17 ; 13 Statutes 1012 ; as amended by Housing Act, 
1930, Sched. V, ; 23 Statutes 442. 

(s) Housing Act, 1925, s. 100 (1) ; 13 Statutes 1058. 

(«) IMd,, s. 99 ; as amended by the Housing Act, 1930, Sched. V. ; 23 Statutes 444. 

(n) Ibid., s. 101. 

(a) S. 11 (1), Sched. I., Part I. ; 25 Statutes 484, 525. 

(5) 13 Statutes 689. 

(c) See Circular to district councils of the Local Government Board, August 20, 
1912. 
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staff of officers is available to exercise a control in detail over every class 
and type of building ; new streets, stability of structures, fire preven- 
tion and means of escape from fire, as well as for health purposes, [579] 

The rural series, first issued in 1901, contains only primary require- 
ments for the control of sanitation, leaving the width and construction of 
streets uncontrolled and requiring only elementary rules of building con - 
struction to be complied with, e,g, the provision of damp courses. [580] 

The intermediate series, originally drafted in 1905 for rural districts 
containing small towns, is wider in its scope now than was originally 
intended ; its sanitary provisions apply to the factory as to the dwelling- 
house because the council have control of the sewers, and the factory 
of the present day, considerably more extensive in area than its ]n'e- 
decessors, consumes a much larger volume of water, which is discharged 
into the sewers. 

The most recent edition of the Urban model was published in 1931, 
of the Rural model in 1933, and of the Intermediate model, applying to a 
borough or an urban or rural district, in 1932 (d). [580 

III. New Buildings 

Classification. — New buildings fall into one of three categories {e) : 
(1) public ; (2) warehouse ; and (3) domestic, and for bye-law pur- 
poses there is a fourth category, namely dwellings for the working 
classes. Although cubic content is a factor in determining in which of 
these three classifications a new building is included, it is possible for 
two of the classifications to apply to it ; for instance, a building in the 
nature of an hotel for poor men is not a dwelling-house adapted to be 
inhabited by the working classes, and it may be a public building (/). 

The P.H.As., how^ever, are directed at operations in a particular 
part of a building and the appropriate bye-laws may apply to a com- 
ponent part of a building rather than the whole, e.g, bye-laws as to 
the structure of walls, foundations, roofs and chimneys, and as to sani- 
tary appliances and drainage. £^^^3 

What is a New Building. — Sect. 159 of the P.H.A., 1875 ( ff)^ provides 
that for the purposes of that Act the re-erecting of any building pulled 
down to or tielow the ground floor, or of any frame building of whicjh 
only the framework is left down to the ground floor, or the conversion 
of a building into a dwelling-house, or one house into two or more, shall 
be the erection of a new building. The definition in the Act is not 
exhaustive and the question whether a building is a new building or not 
has been decided over and over again to be a question of fact : it is a 
question of degree ; it is impossible to lay dowm a general rule as to 
what is or is not a new building. The point must be left to a decision 
on the facts of each case (g). C583]| 

Under sect. 23 of the Act of 1907 (^), the making of certain additions 
to a building is deemed to be the erection of a new building as respects 
the addition so made. In one case the plaintiffs proposed to build an 
addition to the front of one of the school boarding houses consisting of a 


(d) M. of H. Model Bye-laws, Series IV., IVa., IVb, Copies may be purchased 
of H.M. Stationery Office or through any bookseller, 

(e) For analysis of these categories, see Building, ant€i pp. 282, 283. 

(/) L.aC. V. Bowton House Co, (1897), 77 L. T. 093 ; 20 Digest 510, 2149, 

(//*) 33 Statutes 091. 

(g) James v. Wytnll (1884), 48 J. P. 725, per Lord Coleiudge, C.J, ; 38 Digest 
181, 218, See Lumley’s Public Health, 10th cd., pp. 358, 379-381. 

(/i) See ante^ pp. 300, 301* 
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projection containing three rooms one above the other. The council 
refused to approve the plans, as the proposed additions would infringe 
a bye-law requiring every person who shall erect a new domestic build- 
ing to provide in the rear of such building an open space exclusively 
belonging thereto of an aggregate extent of not less than 150 square 
feet. Plaintiffs contended that the bye-law was unreasonable because 
it was impossible to provide an open space at the rear of a new building 
which consisted of an addition to an existing building. It was held 
that the bye-law was unreasonable and therefore bad (i). ^ [5843 

The question whether a proposed building operation will form a new 
building or not is of consequence, because for a mere structural repair or 
minor alteration it is not necessary to give notice and formally deposit 
plans and sections with the council. In the case of a new structure, 
however, not only is a formal sanction necessary but the infringement 
of a bye-law may constitute an offence involving a heavy penalty {k) 
and demolition of the offending structure. [5853 

Bye-laws invariably contain definition clauses and clauses exempting 
certain buildings from their application, e,g, the buildings of railway 
companies and other public utility undertakers {1). These clauses have 
been the subject of judicial decisions. Thus, it has been held that a 
barn may be a domestic building (m). A stable has been held not to be 
a domestic building for the purpose of the provision of an open space 
at the rear (n). 

An erection to be a ‘‘ new building ” within the meaning of bye-laws 
must be a structure to which the bye-laws are intended to apply, and 
hoardings, enclosing land used for preparing wood for hoardings, were 
held not to be new buildings to which the bye-laws applied (o). [5863 

A foundation and brick casing to a boiler sunk into the ground is 
not a new building (p), neither is a conservatory of wood and glass (g), 
nor is a portable theatre erected for a short period, and an injunction 
may therefore be granted to restrain the council from pulling it down 
on the ground that it infringes a bye-law (r). A bye-law prohibiting 
the erection of any building by the side of a new street before the street 
had been constructed has been held valid (s) ; a wooden structure in 
the nature of a bungalow with wheels attached has been held to be a 
new building (t), and the conversion of a house into a series of fiats is the 
erection of a new building (w). [5873 

(i) Eepton School Governors v. Bepion [1918] 2 K. B. 133 ; 38 Digest 

196, 324, ' 

(k) 18T5, s. 158 ; 13 Statutes 690. As to the power of M. of H. to waive 
bye-laws and to substitute otbers, see awfe, p. 302, but this power would not seem 
to free a person from giving notice of intention to build. 

(l) The last para, of s. 157 of the P.H.A., 1875, exempts buildings belonging to 
railway companies and used for the purposes of the railway under any Act of Parlia- 
ment from bye-laws made under the section. 

(w) R, V. Preston R.D.C,, Ex parte Longworth (1911), 106 L. T. 37 ; 38 Digest 
192, 296, 

(n) Collins v. Greenzoood (1910), 103 L. T. 36 ; 38 Digest 186, 262, See also 23 
Halsbury, p. 416. 

(o) Slavghter v. Sunderland Corpn. (1891), 60 L. J. (M. C.) 91 ; 38 Digest 184, 235, 

ip) Gery v. Black Lion Brewery Co, (1891), 55 J. P. 711 ; 38 Digest 184, 23S, 

(q) Ilibbert v. Acion Local Board (1889), 5 T. L. R. 274 ; 38 Digest 180, 2X2, 

(r) Nezmll v. Ormskirk U,D,C, (1907), 71 J. P. 119 ; 38 Digest 183, 232, 

(s) Baker v. Portsmouth Corpn, (1878), 3 Ex. D. 157 ; 38 Digest 194, 311, And 
see Robinson v. Barton-Eccles Local Board (1883), 8 App. Cas. 798, per Lord Selbokne, 
L.C., at p. 801 ; 26 Digest 269, 86, 

(t) Andrews v. Wirral R,D,C,, [1916] 1 K. B. 863 ; 38 Digest 183, 233. 

(u) ^ Cammed, Laird db Co, v. Brorniridge (1919), 88 L. J. (K. B.) 1301 ; 38 Digest 
182, 227, 
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IV. Appboval of Plans 

SiibmissioB oi Plans. — Before a person niay embark upon building 
operations either of a temporary or of a permanent character he must 
submit his proposals to the borough council or district council and in 
such manner as the bye-laws or regulations of the council may require. 
This application is distinct from and anterior to a notice of intention 
to commence building works, which is primarily for the purpose of warn- 
ing the council or their representatives, that building operations are 
being begun. The preliminary proposals are submitted to the council 
to give them an opportunity of examining them by the light of the 
bye-laws and of approving or disapproving or approving them subject 
to amendment. The preliminary proposals are usually submitted in 
the form of : 

(a) A survey plan of the site (frequently from an ordnance survey 

enlarged) to a scale of 44 ft. ~ 1 in., or 22 ft, === 1 in. indicating 
thereon the adjoining thoroughfare (a) and adjacent buildings 
wdth their frontage lines and open spaces surrounding. 

(b) Scale plans generally to - in. = 1 ft. with illustrative sections. 

These are required to be sufficiently comprehensive to indicate 
not only the exact outlines, levels (&) and construction of the proposed 
building, but also the purposes for which it is being erected and the 
classification of the building under the bye-laws (c). £588]] 

Purely structural matters and sti'eet matters are usually considered 
by the surveyor or by the engineer if one is employed by the council ; 
health matters such as position of water-closets (d) or cesspools, or the 
ventilation of rooms, by the M.O.H. and the sanitary inspector ; these 
several individuals presumably advise the committees of the council. 
[589] 

Eetention. — Where sect. 16 of the P.H.A. Amendment Act, 1907 (e), 
has been applied by order to a borough or district, the section allows 
the council to retain any drawings, plans, elevations, sections, specifica- 
tions and written particulars, descriptions, or details deposited with and 
approved by them in pursuance of any enactment for the time being in 
force in the district or of any bye-law thereunder (/). It will be seen 
that the section covers only documents which have been approved by 
the council. [590] 

Period lor Approval, — Where a notice, plan or description of any 
work is required by any bye-law to be laid before the council, they 
must, within one month after the same has been delivered or sent to 
their surveyor or clerk, signify in waiting their approval or disapproval 
of the intended w^ork to the person proposing to execute the same ; and 
if the w^ork is commenced after such notice of disapproval or before the 
expiration of such month without such approval, and is in any respect 

(a) As to new streets, see Towns Improvement Clauses Act, 1847, s. 57 ; IS 
Statutes 549 ; which, however, is only in force in boroughs and districts to which it 
has been applied by a local Act. 

(b) Towns Improvement Clauses Act, 1847, s. 38 ; 13 Statutes 544. In force 
only where applied by a local Act. 

(c) For various classifications of buildings, see anie, p. 303. 

(d) As regards privies, etc., a report of the surveyor or sanitary inspector is con- 
templated in P.H.A., 1875, ss. 36, 41 ; 13 Statutes 640, 642. 

(e) 13 Statutes 916. 

(/) As to right to retain plans deposited in pursuance of a bye-law, see Gooding 
V. Ealing Local Board (1884), 1 T, L. K. 62 ; 38 Digest 193, 30i. 
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not in conformity with any bye-law of the coiincil^ they may cause so 
much of the work as has been executed to be pulled down or removed (g). 
[5013 

Commeiicemeiit of Work. — ^If sect. 15 of the P.H.A. Amendment 
Act, 1907(A), has been applied by order to a borough or district, the 
deposit of any plans or sections of any street or building, in pursuance 
of any bye-law in force, may by notice in waiting to the person by whom 
the plans or sections have been deposited be declared by the council 
to be of no effect, if the wwk to which the plans or sections relate is not 
commenced within three years of their deposit. Notice of this pro- 
vision must be attached by the council to every approval of an intended 
work of "which plans and sections have been deposited. [5923 

. Enforcement ■ of Conditions on Approval of Mew Street. — ^^¥here a 
council have approved any plans and sections for a new street, subject 
to any conditions imposed or authorised by any bye-lav/s in force in 
the area, those conditions may be enforced at any time by the council 
against the owner for the time being of the land to which the conditions 
relate (i), and such conditions should be registered as a local land charge 
(see title Local Land Charges). [5933 

V. Alteration OF Buildings 

Bye-laws. — ^Where Part III. of the P.H.A. Amendment Act, 1890, 
has been adopted by the council of a borough or district, sect. 23 (4) 
of the Act (k), allows the council to make bye-laws to prevent buildings 
which have been erected in accordance with bye-laws {/) from being 
altered in such a way that if at first so constructed they would have 
contravened the bye-laws. 

Sect. 33 of the same Act provides that where the plan of a building 
in which the building is described otherwise than as a dwelling-house, 
has been deposited with the council in pursuance of an Act or %e-iaw, 
any person who uses or permits such building to be used for the pur- 
poses of habitation (other than by a caretaker) shall be guilty of an 
offence and liable to a penalty. But where the building has an open 
space in the rear sufficient to comply "with the requirements of the Act 
or bye-ia-ws, and where such structural alterations are made as are 
necessary to render the building fit for a dwelling-house, it may be used 
as a dwelling-house. C594] 

Conversion of BuMings. — ^Reference has been made on p. 800, cmle, 
to sect. 28 of the P.H.A, Amendment Act, 1907, which requires certain 
building operations to be treated as the erection of a new building. 
One effect of this provision is to ensure the deposit of plans and 
sections (m) with the council as in the case of entirely new projected 

(g) P.H.A., 1875, s. 158 ; 13 Statutes 690. If the submitted plans comply 
with the bye-laws, the council have no jurisdiction to refuse to approve them and if, 
the facts being admitted, they refuse to approve the plans on the ground that 
bye-laws are not being complied with, the court can review their decision by wan- 

damiis, E. v. Preston E.D.C,i Ex parte Lonmorth (1011), lOG L. T. 37 ; 38*^Digest 

' ''' ' " 

(M) 13 Statutes 91 G. 

(i) Housing Act, 192.5, s. 100 (2) 13 Statutes 1058. 

(tc) 13 Statutes 834, 

(t) The words are ‘‘ bye-laws made under the P.H.As.,” but bye-laws made under 
Acts repealed by the P.H.A., 1875, and not inconsistent with that Act are deemed 
to be made under the P.H.A., 1875 (see s. 326 of the latter ; 13 Statutes 759). 

(in) As to which, see ante^ p, 3Q5. 
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works, thus, keeping all building operations regarding 'dwellings within 
their area ^under their supervision. „ Where' an .owner, adapted an old 
railway carriage placed in a field so.' as to convert it into' a dwelling- 
house, but left untouched the main portion, -of the shell,, it was held that 
he had erected a new building within sect, 23 of the Act of 1907 (w). 

. The appellants pulled down' part' of a very old inn, including certain', 
outer walls, but left the rest standing. They gave notice and deposited 
plans. showiiig their intention to erect a new part wiiere the ■ old part 
stood, but the notice and plans did not extend to the wiiole building. 
It was held, overruling v. Hoar<? (o), that on the .true construc- 

tion of the above section only such part of a building as had been 
pulled dowui to be re-erected was to be deemed a new building and 
that the appellants had therefore complied with the bye-laws in sub- 
mitting only partial plans and sections (|>). 

VI. IIoAEDs. DUBiNG Building 

The erection of hoards, gantrys, scaffolding and similar siriic Lures 
ill streets during building operations is governed by sect, 80 of the 
Towns Impiwement Clauses Act, 1847 (§^), but if Part III. of the 
P.H.A. Amendment Act, 1890, has been adopted for a borough or urban 
district, sect. 80 of the Act of 1847 is superseded by sect. 84 of the Act 
of 1890 (r). Sect. 80 of the Act of 1847 is not in force in a rural district, 
because sect. 34 of the Act of 1890 has been extended to rural districts 
in general by order of the M. of H. { 5 ). 

Sect. 34 of the Act of 1890 requires every person intending to build 
or take down any building, or to alter or repair the outward part of 
any building in a street or court, to cause close-boarded hoards or fences 
to be put up to the satisfaction of the council, unless they otherwise 
consent in writing. If the council require, a convenient covered plat- 
form and handrail as a footway for passengers must be provided and the 
hoard or fence must be sufficiently lighted at night. 

There is no enactment generally requking a licence for the erection 
of such structures, but wdiere sect. 82 of the P.H.A, Amendment Act, 
1907 ( 35)5 has been applied by order of the M. of H. to a borough or 
district, a hoarding or similar structure which is in or abuts on or adjoins 
a street {u), must not be used for any purpose unless it is securely fixed 
to the satisfaction of the council. p963 

(n) Ilanmhan v. Leigh-on-Sea U,D,C., [1909] 2 K. B. 257 ; 88 Digest 182, 

See also Lumiey’s Public Health, 10th ed., 1117. 

(o) [1914] 2 K. B. 798 ; 38 Digest 181, 220. 

(p) E. V. Foofs Cray U.D.C., [1916] 1 K. B. 246 ; 38 Digest 181, 221. 

(q) 13 Statutes 556. This section is applied to boroughs and urban districts in 
general by s. 160 o'f the P.H.A., 1875 ; IS Statutes 691. 

(r) 13 Statutes S37. • ■ 

(s) The R.D.C. (Urban Powers) Order, 1981 ; S.R. & O., 1031, No. 580 ; 24 
Statutes 262. See also ante, p. 283, note {%). 

(i) 13 Statutes 923. 

(u) Whether such hoarding is “ in or abutting on or adjoloing any street ” is a 
question of fact to be decided by the Justices. Stockport Corpn. v. RoUinson (1910), 
102 L, T, 567 ; 26 Digest 507, 2603. A hoarding for advertisements 60 ft. long and 
12 ft. above a hedge, no part of such hoarding being nearer to the street than 2 ft. 
and having the hedge betw'een it and the street, does not “ abut ” on the street 
{Barnett v. Covcil (1903), 90 L. T. 29 ; 26 Digest 567, 2601). 
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Burial Authorities ; 

Burials and Burial Grounds ; 

: , /CEMETERIES'; 

Cemetery Superintendent ; 

Consecration ; 

For General Law relating to Disposal of the Dead, See Halsbury’s Laws of 
England (2nd Ed.), Vol. 3, Title “Burial and Cremation,” and Vol. 11, 
Title “ Ecclesiastical Law.” 


Obsorvations. — ^From the earliest times among civilised 
nations burial has been the prevalent custom of disposing of the dead, 
and the only one contemplated by civil and ecclesiastical law, though 
the courts have never stigmatised other methods as unlawful (a). 
Such disposal “ in a decent maimer ” is a duty resting upon some one, 
either by burial or burning, for cremation of human remains is not un- 


Corpses ; 

Cremation ; 

Disused Burial Grounds ; 
Mortuaries. 


(a) B. V. Price (1884), 12 Q. B. D. 247 ; 7 Digest 563, 3S0. 
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lawful provided it is conducted in such a manner as not to amount to a 
nuisance {b), or is not intended to prevent a coroner holdin£>* an 
inquest (c) ; but it is unlawful in this country, generally speaking, to 
dispose of a body without a registrar’s certificate or coroner’s order (d). 
1597 ] . , 

. The Rights and Duties o! Private Persons.— -Briefly, under the com- 
mon law% an executor with available assets must give Christian,” that 
is decent,” burial to a testator who has left a valid will. A husband 
must bury his wife (and apparently lie is liable even though separated 
from her and she leaves no assets) ; and a parent a deceased child, 
failing which class of persons the duty devolves upon the householder 
in whose house the person dies, unless any ecclesiastical prohibition 
attaches to the burial (e). Neglect to act in these cases may be a common 
law misdemeanor (/). As regards the burial of the poor, there is an 
obligation cast on the councils of counties and county boroughs (as 
successors to the guardians) to provide for the burial of poor persons 
dying in their institutions^ but a23parently none for those dying outside (^). 
Provisions enabling the burial of poor persons to be undertaken by 
county and county borough councils are now contained in the Poor 
Law Act, 1930, sects. 75 — 78 (g), and will be dealt with in the title 
Burials and Burial Grounds. pOS] 

All parishioners and inhabitants of a parish have, further, a common 
law right to be buried in the parish churchyard (apart from any pro- 
liibitions imposed by ecclesiastical law), and with the performance of 
the service of the Church of England. The whole of the churchyard 
is consecrated ground, and it is the duty of every minister of the Estab- 
lished Church to perform the burial service at the burial of a person 
entitled to sepulture therein, on being given convenient notice {h). 
Since the establishment of burial grounds under the Burial Acts, 
1852 to 1906 (i), and cemeteries under the P.H. (Interments) Act, 

1879 (k)) these burial places have become a substitute for the parish 
churchyard, and under the Burial Laws Amendment Act, 1880 (Z), a 
body may be buried in consecrated ground without, or in unconseerated 
ground with, the use of the Church of England service. Previous to 
1880, no Minister of the Church of England was allowed to perform the 
burial service in unconsecrated ground. £5993 

A shortened form of service over an unbaj^tised person, an ex- 
communicate, or felo de se (all these being excluded from churchyard 
burial by ecclesiastical law) is also permitted by sect. 13 of the Act of 

1880 ; nor may a minister refuse to perform a service in the case of a 
person bajDtised according to the forms of a church or sect other than 
the Church of England (m). A layman may even baptise “ in the 
Name of the Trinity ” (n). At one time, Christian burial was denied 


(b) E. V. Price (1884), 12 Q. B. D, 247; 7 Digest 563, Z80. 

(c) E. V. Stephenson (1884), 13 Q. B. D. 331 ; 7 Digest 563, 3S1, 

(d) As to registration, etc., see title Bueials and Burial Grounds. 

(e) E, V. Sieivart (1840), 12 A. & E. 773 ; 7 Digest 522, 13, 
if) E, V. Vann (1851), 2 Den. 325 ; 7 Digest 522, U, 

(g) 12 Statutes 1005. 

(h) Canones Ecclesiastici (1603), 68. Further as to this, see 3 Halsbury (Hail- 
sham ed.), pp. 460 et seq, 

(i) 2 Statutes 190 ei seq. (k) 13 Statutes 796. 

(0 2 Statutes 242. 

(m) Kemp v. Wickes (1809), 3 Phillim, 264; 7 Digest 531, 113 ; Titchmufsh y. 
Chapman (1844), 1 Rob. Eecl. 175, at p. 182 ; 7 Digest 530, 106. 

(n) Escott Y. Mastin (1842), 4 Moo. P. C. C. 104 ; 7 Digest 531, 114. 
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to heretics, persons not receiving the Holy Sacrament at least at Easter, 
and to persons killed in duels, tilts and tournaments (o). 

This right to Christian burial, however, does not mean a right to 
be buried m the church (p) (a privilege dependent upon a “ faculty,” 
though a right of burial in a church may be prescribed' as belonging to 
a messuage ” {q )) ; nor does it include a right to be buried near relatives 
or in any particular part of the churchyard, nor to the erection of a 
monument or the construction of a vault. Furthermore, with regard 
to burials in churches, the Church Building Acts have imposed certain 
restrictions against disturbing the soil or pavements of churches, but 
for these reference must be made else'where (r). Subject to the per-* 
mission of the incumbent and churchwm’dens, non-parishioners are 
frequently buried in a churchyard, but should such a practice result in 
hardship to parishioners by limiting the space available to them for 
sepulture, it might possibly be restrained by injunction (5). EdOOj 

It is a misdemeanor to disinter a dead body without lawful 
authority, even for a pious and laudable purpose ” {t), A faculty is 
necessary for the removal of human remains from one consecrated place 
of burial to another. It is illegal to temove human bones from a church- 
yard without a faculty. Such lawful authority ” above mentioned 
would include a coroner’s order for an inquisition or a licence of a 
Secretary of State [u), A faculty to disinter a corpse for the purpose of 
identifying it may be granted without w^aiting for a licence from the 
Home Secretary, but it cannot be carried into effect until such licence 
is obtained (a). COOi] 

The law does not require that mterments should be made in any 
particular place, nor in any particular manner. No particular ceremony 
is now necessary ; but the burial should be decent,” w^hich is 
apparently all that is meant by “Christian” burial. It therefore 
follows that a burial is not unlawful in private ground, provided that 
the user of the ground for that purpose does not amount to a nuisance (if) 
and there is no infringement of a statutory prohibition against burial. 
Apart from nuisance, a disregard of decency wDuld be a mis- 
demeanor (c). It has been held, furthermore, that a body need not be 
buried in a coffin, though it should be carried to the grave “ decently 
covered ” (d), E6O23 

No person can by will, or otherwise, legally dispose of his body 
after death (there being no “ property ” in a corpse, though the shroud, 
etc., could be a subject of larceny). It follows that a testator’s repre- 
sentatives can legally disregard any directions he might have given 
with regard to the disposal of his remains (e). In this connection it is 
curious to note that the Cremation Regulations provide some safeguard, 
though in a negative way, for it is unlawful to cremate the remains of 


( 0 ) See 1 Gib, Cod. 450. 

(р) Midi V. Btidmell (1827), 4 Hag. Ecc. 164 ; 7 Digest 529, 95 ; Bum v. 
mill (1867), 31 J. P. 644 ; 19 Digest 456, 3036, 

iq) Waring v. Griffiths (1758), 1 Burr. 440 ; 7 Digest 528, 85, 

(r) See 3 Plalsbury (Hailsham ed.), p. 491. 

(s) See Halsbary (2nd ed.), Vol. III., p. 467. 

it) Beg, V. Sharpe (1857), 26 L. J. M. C. 47 ; 7 Digest 521, 7. 

(u) S. 25 of the Burial Act, 1857 ; 2 Statutes 236. 

{a) See Brooke Little’s Law of Burials, p. 9. 

(6) (Lord) v. Byas (1877), 5 Ch. D. 944 ; 7 Digest 548, 272. 

(с) B. V. Pn'ee, ante. 

(d) R. V. Stemart, ante. 

(e) Williams v. Williams (1882), 20 Ch. B. 659 ; 7 Digest 521, 8. 
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a person who is known to have left a written direction to the contrary {/). 
Again, the statutory application for cremation (g) provides an oppor- 
tunity for near relatives to object to the proposed procedure, an action 
which the medical referee is bound to consider (A). [[dOJiJ 

But the personal representatives are required by sects. 7 and 8 of 
the Anatomy Act, 1882 (i), to give effect to any request made by a 
person, before his decease, that his body should not undergo an anato- 
mical examination, or on the other hand to any direction gh'-en by 
him that such an examination should take place, but in this case subject 
to no objection being made by the widow or widower or the nearest 
known relative. 

The Development of the Policy of Burial Lav^r in Englanci — In the 
reign of William IV., various cemeteiy companies were constituted 
by local Acts, and later the councils of certain boroughs obtained 
power by local Acts to provide cemeteries. The Cemeteries Clauses 
Act, 1847 (/i!), was passed for the purpose of shortening future local 
Acts authorising the provision of cemeteries. The first great Burial 
Act of 1852 (1), which apx-)lied only to London, followed, and was extended 
to England and Wales by the Burial Act of the following year, and made 
possible the provision of a burial ground for a parish by the mere passing 
of a resolution by the vestr}^ The group of Acts known as the Burial 
Acts, 1852 to 1906 (Z), provide for the closing by Order in Council of 
over-full churchyards, and the discontinuance of burials therein, and 
hnaliy put an end to a condition of things which, as far as city grave- 
yards were concerned, was appalling. From the year 1852 the policy 
of the law regarding burials proceeds upon the lines of measures for the 
closing of insanitary and overcrowded burial grounds, the formulation 
by the H.O. (now the Minister of Health) of regulations regarding 
burials for the protection of the public health and the maintenance of 
public decency, the establishment of burial boards, the provision and 
mainteziance of burial grounds for single and combined parishes, and 
the gradual transference of the duties and liabilities of the original 
burial boards to the councils of boroughs and urban districts and 
parish councils (m), and provision of mortuaries. Burial authorities 
are made responsible for the management and conduct of their burial 
grounds, the central authorities maintaining control by, aim, 

certain powers and duties imposed upon the Minister of Health and the 
H.O. (with regard to bye-laws, table of fees, etc.), and pariicularly by 
the system of compulsory registration of both deaths and burials (n) 
and the important and detailed statutory requirements connected with 
the procedure of burial. The old-time parish register of burials, liable 
to loss and destruction in various ways, is being replaced by records, 
uniformly made, painstakingly kept and carefully preserved, and 
available when needed, although, of course, the register of burials in the 
parish churchyard must still be kept. It may be observed here, with 
regard to regulations made by burial authorities, that those in use 
show certain variations. In many cases they are those which were 
originally approved by the Secretary of State at the time when the ]>urial 


(/) Cremation Regulations, 1930 ; S.R. & 0., 1930, No. 1010, Ait. 4, 

(g) Ibid,, Schedule, Form A. (h) Ibid,, Art. 12. 

(i) 11 Statutes 659, 660. {kj 2 Statutes 255. 

(1) Ibid., 190 et seq. (m) See title Burial Authobitier, 

(?i) See, for the law and practice of Registration, title Burials and Burial 
Grounds. 
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ground was originally provided. Little change lias been made in revised 
regulations for the last fifty years, though with regard to bye-laws 
concerning cemeteries under the P.H. (Interments) Act, 1879 (o), 
the M. of H, issue a model set (p). 

The policy and practice of providing for sanitary and decent burial 
is further exemplified by the passage of the P.H. (Interments) Act, 
1879 (g), providing an alternative means by which a borough council or 
district council could establish a cemetery. The distinction between 
a cemetery under the 1879 Act and a burial ground under the Burial 
Acts is a purely legal one. The Act of 1879 made the provision of a 
burial place possible without reference to vestry, parish council or parish 
meeting, and a local authority providing a cemetery under this Act 
does not become a burial board, but the provision of and maintenance 
of a cemeterv is added to their powers as a sanitary authority under 
the P.II.A. '[606] 

Miscellaneous Rights of Burial. — ^Mention has been made above of 
the effect of the Burial Laws Amendment Act, 1880 (f), on the procedure 
in the case of the burial of persons under ecclesiastical prohibition. 
The following cases of irregular ’’ burial should also be noticed. 
[607] 

Murderers, — By the Capital Punishment Amendment Act, 1868, 
sect. 6 (s), it is provided that the body of every executed offender is 
to be buried within the walls of the prison where judgment of death 
was executed, but in the event of there being no convenient space 
therein, in some other fit place appointed by the Home Secretary in 
writing. [608] 

Felo de se, — The old practice of burial in a highway and impaling 
with a stake was abolished in 1823 (f). Now suicides may be buried 
in any one of the ways prescribed or authorised by the Burial Laws 
Amendment Act, 1880 (?^), and any form of orderly religious service 
may now be used except the burial service of the Church of England 
by a Minister of that Church (a), [^99] 

Browned Persons. — The burial of drowned persons, found in or cast 
on shore by the sea or tidal or navigable waters, is regulated by the 
Burial of Drowned Persons Acts, 1808 (5), and 1886 (c). See also title 
COEPSES. [6103 

Seamen, — The expenses of the burial of any master, seaman or 
apprentice dying as the result of an injury sustained in the service of 
his ship are defrayed by the owner of such ship without any deduction 
from wages due ; otherwise (in the case of a natural death) reasonable 
expenses incurred can be deducted from the deceased’s wages (d), 

mi 

Persons Dying of Infectious Disease, — The dead body of any person 
dying from an infectious disease must not, without the sanction of the 
M.O.H. in writing, or of a registered medical practitioner, be retained 


(o) 13 Statutes 790. (p) Series XIV. 

(q) 13 Statutes 796. (V) 2 Statutes 242. 

(s) 4 Statutes 643. (t) By Stat., 4 Geo. 4, c. 52 (Felo de se). 

{u) 2 Statutes 242. 

(a) The Interments (Felo de se) Act, 1882 ; 2 Statutes 277. 

(b) 2 Statutes 273. 

(c) Ibid., 279. 

(d) See ss. 34, 35 of the Merchant Shipping Act, 1906, as amended by the 
I^Ierchant Shipping Acts (Amendment) Act, 1923 ; 18 Statutes 450. 
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imburied for more thaa forty-eight hours elsewhere than in a public 
mortuary or in a room not used at the time as a dwelling-place, sleeping- 
place or workroom (^). This is an ado|)tive section. (See title Corpses.) 
Provision is made by the 1930 Cremation Ptegulations (/) for the crema- 
tion of a person dying of plague, cholera or yellow fever on board ship 
or in hospital or in a temporary place of reception. [012] 

Stillborn Children. — *It is an offence, under a penalty not exceeding 
£10 on summary conviction, for any person to bury or procure to be 
buried the body of a deceased child as though it were stillborn. No 
stillborn child may now be buried without a registrar’s certificate or 
coroner’s order (g), and cemetery regulations usually provide that the 
statutory certificate must be delivered to the superintendent of the 
cemetery when the body is left for interment, otherwise the body will 
not be allowed to be left. [dlSj 

Cremation.— Though the procedure regarding cremation as at present 
practised in this countiy is controlled by the Cremation Act, 1902 [h). and 
regulations made under that Act (^), its legality follows from the famous 
judgment of Sir James Fitzjames Stephen in R. v. Price (k), that the 
burning of a dead human body is not unlawful provided it is so conducted 
as not to be a nuisance at common law. This judgment and that in 
J?. V. Stephenson {l\ that a burning is unlawful if performed for the 
purpose of preventing a coroner from holding an inquest, paved the 
way for the practice of cremation. Several private crematoria were 
erected as a result, but the 1902 Act is noteworthy by reason of the 
fact that it allows a crematorium to be established by any burial 
authority or any cemetery authority by whom a cemetery has been 
provided under the P.H. (Interments) Act, 1879, or under a local Act. 

E 61 U 

Owing to the danger that cremation may destroy evidence of a 
possible crime an elaborate procedure peculiar to this method of dis- 
posal of the dead body has been prescribed (m). For this procedure 
and for the powers of providing and operating crematoria and restric- 
tions thereon, see the title Cremation. [6153 


(e) See tiie Infectious Disease (Prevention) Act, 1890, s. 8 ; 13 Statutes 820. 

(/) 1930, S.II. & O., No. 1016, Art. 14. 

(g) Births and Deaths Registration Acts, 1874, s. 18 ; 1926, s. 15 ; 15 Statutes 
742, 770 ; and the Registration (Births, Stillbirths, Deaths and Marriages) Consoli- 
dated Regulations, S.R. & O., 1927, No. 485. 

(h) 2 Statutes 281. 

(z) The 1930 Regs, (sitpm) are the latest. 

(k) (1884), 12 Q. B. B. 247 ; 7 Digest 563, 3S0. 

(l) (1884), 13 Q, B. D. 331 ; 7 Digest 563, 381. 

(m) See Cremation Regulations, S.R. & O., 1930, No. 1016. 
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Definition oi Burial Authority.’’ — ^There are two distinct codes of 
law governing the provision by public authorities of burial grounds or 
cemeteries : (1) the Burial Acts, 1852 to 1906 (a), which originally were 
administered by burial boards appointed for the purpose ; and (2) 
the P.H. (Interments) Act, 1879 (5), applying the Cemeteries Clauses 
Act, 1847, which is administered by borough and district councils. 
To avoid confusion, a ground for burials provided under the Eurial 
Acts is generally referred to as a burial ground, and a ground for 
burials provided under the Act of 1879 is usually called a cemetery. 
Similarly the authorities for the execution of the two groups of Acts 
are often distinguished by referring to them as burial authorities and 
cemetery authorities respectively. 

During the last quarter of the nineteenth century, the legislature 
adopted a policy of providing for the abolition of the numerous classes 
of ad hoc authorities which existed, and for the transfer of their powers 
and duties to the borough council, district council or parish council. 
But in a borough or urban district, the abolition of an existing burial 
board depended on the adoption by the council of a resolution taking 
over the powers and duties of the burial board, and a certain number 
of burial boards still exist, who usually act for the whole or a portion 
of a borough or urban district. 

As it was desired that the provisions of the Burial Act, 1900 (e), 
should extend to cemetery authorities as well as burial authorities, 
and also to authorities who had provided a cemeteiy under a local Act, 
the term “ burial authority ’’ was defined in sect. 11 of that Act as 
meaning ‘‘ any burial board, any council, committee or other local 
authority having the powers and duties of a burial board, and any 
local authority maintaining a cemetery under the P.H. (Interments) 


(a) 2 Statutes 190 et seg. 


{h) 13 Statutes 796. 


(c) 2 Statutes 248. 
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Act, 1879,' or uncler any local Act,’’ an exactly similar definition being 
given by the Cremation Act, 1902 (c^), for the purposes of that Act. 

, Functions of Burial Authorities. — The function of the burial authority 
strictly so called is to carry into execution the provisions of the Burial 
Acts, 1852 to 1906 (e), whether the authority be the burial board 
originally appointed Iby resolution of the vestry (/) or a local authority 
to which has been transferred tlie powers and duties of a burial board, 
for as already explained the functions of a burial board may now be 
vested in a variety of bodies, ranging from a parish council to a borougli 
council, all being executive authorities for tlie purposes of the Burial 
Acts. It iniglrb be mentioned here that not only may a borough 
eoiineil or U.D.C. be invested with the powers of a burial board in the 
waj^s indicated later in this article, but occasionally such councils may 
possess the functions of a burial board by virtue of provisions in local 
Acts, or even a statutory order dealing with local boundaries. £6173 

It is the duty of a burial authority under the Burial Acts, 1852 to 
1906 (e) : 

(1) To provide a burial ground for its area by purchase, or contract 

with cemetery owners for the same purpose. The earlier 
Burial Acts provided for the establishment of a burial ground 
for the civil parish, the later Acts for ecclesiastical and other 
areas not being civil parishes in like manner as for civil 
parishes. The burial board may provide more than one burial 
ground, with the approval of the Minister of Health (g). 

(2) To arrange, in accordance with statutory requirements, for 

the necessary finance in regard to the provision of a burial 
ground, to enter into necessary contracts, keep minutes of 
proceedings, and to appoint officers and servants. 

(S) To provide for the general management, regulation and control 
of the burial ground or grounds, in the manner laid down by 
the Burial Acts or any regulations thereunder. 

(4) To apply, if thought ht, for the bishop to consecrate a portion 

of the burial ground and provide for tlu^ erection of a chapel 
or chapels (Z^). 

(5) To arrange for a table of fees for interments, etc. (Z), subject 

to the approval of the M. of H. 

(6) To submit for II.O. approval a table in respect of fees to be 

received for services rendered by a minister of religion (A;). 

(7) To make arrangements for the carrying out of statutory require- 

ments with regard to registration of burials, graves, etc. (l). 

The consent of the vestry had in some instances to be obtained, 
but in a borough or urban district the civil powers of the vestry are 
now transferred to the borough council or U.D.C. by sect. 269 of tlie 
L.G.A., 1938 (m). £618] 


(d) 2 Statutes 281. (e) IMd., 190. 

(/) Burial Act, 1852 ; Burial Act, 1858 ; 2 Statutes 190, 210. 

(g) Burial Act, 1857, s. 3 ; 2 Statutes 227 ; M. of H. Act, 3910, s. 3 ; 3 Statutes 417, 

(h) Burial Act, 1900, ss. 1, 2 ; 2 Statutes 248, 240. 

(i) Burial Acts, 1852, s. 34 ; 1855, s. 7 ; 202 ; ibid., 220 ; 1900, s. 12 ; and 

M. of H. Act, 1919, s. S ; 3 Statutes 417. 

(k) Burial Act, 3900, s. 8 ; 2 Statutes 249. 

(l) See title Bukials and Burial Grounds. 

(m) 20 Statutes 449. 
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Descriptions o! Burial Authorities.—Generaily (outside tlie Metropolis) 
the powers and duties of a burial authority can be exercised by : 

(1) A burial board. 

(2) AnU.D.C. 

(3) A borough council. 

(4) A parish council. 

(5) A joint committee. 

(1) The Burial Board is the creation of the Burial Act, 1852 (??.), 
and administers that Act and the amending Acts of 1853, which extended 
the provisions of the 1852 Act beyond the limits of the Metropolis ; 
1854 ; 1855 ; 1857 ; 1859 ; 1860 ; 1871 ; 1880 ; 1900 ; and 1906. 
1^203 

(2) An U.D,C, may be invested (though with variations) with the 
functions of a burial board in the following ways : 

(i.) by Order in Council under sect. 4 of the Burial Act, 1857 (o) ; 
(ii.) under sect. 49 of the L.G.A., 1858, as re-enacted by sect. 343 
and Sched. V. of the P.H.A., 1875 (2:?), by a resolution of 
the vestry (q), constituting the council a burial board in- 
stead of electing a separate burial board ; 

(iii.) under sect. 44 of the Sanitary Act, 1866 (29 & 30 Viet. c. 90), 
re-enacted by the P.H.A., 1875, sect. 343 and Sched. V, 
which provides for the transfer (p) of the powers of the burial 
board by a resolution of the vestry, with the agreement of 
the council and the burial board ; 

(iv.) under sect. 62 of the L.G.A., 1894 (r) ; and 
(v.) under the provisions of a local Act or a statutory Order dealing 
with local authorities. 

Note. — By sect. 62 of the L.G.A., 1894, a borough council or U.D.C, 
were allowed, by resolution, to take over the powers and duties of any 
burial board acting for the whole or part of their area. See, for the full 
changes brought about by the 1894 Act, Lumiey’s Public Health and 
the introduction to Brooke Little’s Law of Burials, 3rd Ed., pp. 
101—106. £621] 

(8) A Borough Council may be invested with the powers of a 
burial board by an Order in Council under sect. 1 of the Burial Act of 
1854 {s). It should be noted that by sect. 2 of this Act, the borough 
council is to he a burial board. The Act further provided for the pay- 
ment of expenses out of the borough fund and borough rate (sect. 3), 
borrowing (sects. 4, 5), and conveyances and sales of land (sect. 6), 
all of which matters are now provided for, as respects local authorities 
(except burial boards elected as such) in the L.G.A., 1933, Parts VII., 
VIII. and IX. {t), and most of these sections of the Act of 1854 are 
accordingly repealed. 

In addition, the procedure indicated in paras, (iii.) to (v.) above is 
available in boroughs as well as urban districts. £621a3 


[n) For text of the Act of 18,*52 and amending Acts, see 2 Statutes 190 et seq. 

( 0 ) 2 Statutes 228. For petition, see Encyclopaedia of Forms, 2nd ed., Vol. II., 
p. 579. 

(p) 13 Statutes 705, 781. By s. 269 of the L.G.A., 1933 ; 20 Statutes 449, 
the functions of the vestry, except so far as they relate to the alTairs of the Church 
or to charities, are transferred to the borough council or U.D.C. 

(q) As to vestry, see that title. (r) 10 Statutes 816. 

(s) 2 Statutes 214. (t) 26 Statutes 391, 404, 412. 
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(4) A Parish Council — By sect, 7 (1) of the L.G.A., 1894 («), the 

parish meeting lias the exclusive power of adopting the Burial Acts, 
1852 to 1906, in a rural parish in lieu of the vestr^L The power is to be 
exercised by the parish meeting passing a resolution to provide a burial 
ground (sect. 7 (8)). After the passing of the resolution, no burial board 
need be elected, as, by sect. 7 (7), the parish council will be the burial 
board if the parish has a parish council, and that whether the Burial 
Acts were adopted for the whole or a part only of the parish. If, 
however, the rural parish has not a parish council the better course is 
to refrain from adopting the Burial Acts, and to ask the B.D.C. to 
provide a cemetery for the parish under the P.H. (Interments) Act, 
1879 (a) (see below), the expenses to be defrayed as special expenses 
chargeable to the parish or parishes for wdiich the cemetery is provided. 
Alternatively it would seem that a burial board might be appointed 
by the parish meeting, or an application made to the county council 
for an order establishing a parish council for the parish under sect. 
48 of the L.G,A.„ 1933 [622] . . 

(5) A Joint Committee^ — Sect. 53 of the L.G.A., 1894 (c), provides 

for the exercise by a joint committee of the functions of a burial board 
in a case where the area under that body is neither co-extensive with, 
nor comprised wdthin, a single rural parish. The Local Government 
(Joint Committees) Act, 1897 (d), contains provisions with regard to 
the appointment, status and borrowing po-wers of these joint com- 
mittees, while the 1894 Act provides, inter alia, for the transfer of 
property and debts of existing burial boards on the change-over being 
effected (<5). [[623] 

Cemetery Authorities.~Any borough council, or U.D.C. or Il.D.C. 
may provide a cemetery under the P.H. (Interments) Act, 1879 (/), 
which incorporates the provisions of the Cemeteries Clauses Act, 1847 (g), 
without reference to vestry, parish council or parish meeting. A local 
authority using this alternative scheme for supplying a burial ground 
for its district would not function as a burial board, though the 
provisions of the Burial Act, 1900 (A), apply equally to burial boards 
under the Burial Acts and to cemetery authorities under the 1870 
Act. Certain other provisions of the Burial Acts {e,g. sect. 7 
of the Burial Act, 1853, dealing with the allotment of unconsccrated 
land) are applied also to cemeteries by the 1900 Act. 

Further as to cemeteries, see the title Cemeteries. 

In concluding this article it might be mentioned that in 1927 there 
were in England 115 burial areas under specially elected burial boards, 
167 under borough councils, 199 under urban district councils, 235 
controlled by joint committees, 736 under parish councils and 28 under 
parish meetings. £624] 

London. — The provision of burial grounds and cemeteries for London 
is in the hands of the local authorities and of private companies. The 
powers of the former are derived from the Bui'ial Acts, 1852 — 1006 (i), 
and of the latter from private Acts. The Burial x\cts may be put in 


(u) 10 Statutes 779. 
(d) 26 Statutes 320. 
(d) 2 Statutes 280. 
(/) 13 Statutes 796. 
(h) Ibid., 248. 


(a) 13 Statutes 790. 

(c) 10 Statutes 810. 

(e) S. 67 of the 1894 Act. 
(g) 2 Statutes 255, 

(i) Ibid., 190 et seq. 
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force, in the whole or a part of a metropolitan borongli, by a resolution 
of the council. In the City of London, the common council act as a 
burial board under sect. 43 of the Burial Act, 1852 (k), and the City of 
London (Burial) Act, 1857 (Z). 

The Government own Brompton Cemetery and , the Royal Naval 
Cemetery at Greenwich. 

In the City of London and in 20 of the metropolitan boroughs the 
Burial Acts are in force in the whole or part of the area, and in 8 boroughs, 
viz. Bermondsey, Bethnal Green, Chelsea, Hackney, Holborn, Poplar, 
Southwark and Stepney, the Acts are not in force. Three of the councils 
of boroughs in which the Acts are in force, viz. Pinsbury, Shoreditch and 
Stoke Newington, have not yet incurred any expenditure thereunder. 
P253 

The P.H. (Interments) Act, 1879 (m), does not extend to London. 

The City of London Corpn. have a crematorium ' at Ilford, but no 
metropolitan borough council has as yet provided one. Crematoria 
have been established at .Golders Green and Woking by the London 
Cremation Society and at West. Norwood by the South Metropolitan 
Cemetery Company. , 


(k) 2 Statutes 204. 

(l) Ibid., 225. The power to appoint a chaplain eoutained iii the Ceioetcries 
Clauses Act, 1847, ss. 27 to BI ; 2 Statutes 261 ; is by the City of London (Various 
Powers) Act, 193S, s. 11 (23 & 24 Geo. 5, c. xxiii.), incorponitcd*' with the Act of 1857. 

(m) 13 Statutes 790. 



( 319 ) 


BURIALS AND BURIAL GROUNDS 



PAGE 


.Intboductoby . - - - 320 

1 . Adoption the Buriae Acts 320 
Boroughs and Ui'ban Bistricts A- 321 

Rural Parishes ~ . ~ , — 322 

,2. Acquisition of Burial ■ ■ 
Grounds ■ ' - - ■- - ' - 323 

Private Burial (h’ounds ~ - 323 

hixteiision of liic Churchy aj’d - 32 !< 
Under the Burial Acts - - 32-i! 

A. Electivt? Burial Boards in 

Boroughs and Urban Dis- 
tricts ~ ^ 325 

(i.) Expenditure ~ - 325 

(ii.) Alienation of Lands ~ 325 
(iii.) Restriction on Use of 
Land by the Burial Act, 

1006 ~ 320 

(iv.) Rateability - - ~ 320 

(v.) Consecration - - 326 

(vi.) Finance ~ - 327 

B. Borough Council acting as 

Burial Board - - - 327 

C. U.DU. acting as Burial 

Board ----- 329 

D. Parish Council acting as 

Burial Board - - - 329 


E. Joint Burial Committees for 
Area Extending into (a) 
more than one Rural Parish, 
or (b) an Ui-ban and a Rural 
Parish - - - - 331 

Note on the Selection of a Site 
for a New Burial Ground or 

Cemetery - - - - 332 

3. Management of .Burial 

Grounds - . - - . 332 

A. The Padsli Churchyard - 332 
Registration of Burials in a 
Churchyard ~ ~ - 334 


See also tides : 

Burial and Creiviation ; 
Burial Authorities ; 
C'emeteriks ; 

Cemetery Superintendent ; 
Consecration ; 


PAGE 


B. Burial Grounds under the 

Burial Acts - ' " - , ■ 335 

Cv Government Control and 
Supervision of Bimal 
Grounds - — - - 330 

D. Practical Administration of a 

Burial Ground - - - 33(i 

Tlie Statutory Recoi’ds - 337 
(i.) Grave Plan - - 337 

(ii.) Register of Graves - 337 
(iii.) Register of Burials - 338 
Other Useful Forms - - 339 

Burial Ground Regulatiojiis - 339 
The Burial Service “ ~ 3i0 

Fees - - - - 340 

4. The Practice and Procedure 

of Burial, including Regis- 
tration - - - - 342 

A. Without Reference to 

Coroner - - - - 342 

(a) IMedical Certiheate - - 342 

(b) Registration - - ~ 342 

(c) Burial - - - - 343 

(d) Irregular ” Certification 344 

B. With reference to Coroner ; 

Registration of Stillbirths 
, and Deaths - - - 314 

(a) Registration in Cases 

where Inquest Held - 345 

(b) Certificates for Disposal >- 346 

5. Burial of the Poor - - 347 

The Poor Law Act, 1030 -- 347 

Expenses of Burial - - 3 18 

0. Burial of Ashes aft;eji Cbk- 
■ .MATION'. — - . ' .- V 348 

7. Purchase and Transfer of 

Rights of Burial - - 349 

Forms - , . ^ ' - , - ■ 350 

London ----- 352 


Corpses ; 

Cremation ; 

Disused Buejal Grounds ; 
Mortuaries ; 

Open Spaces. 


[Note. — Occasional references have been made in this Aiiicle to Brooke I^ittle^s 
Law of Burials (3rd ed.), but such have been limited to matters coneerning 
which rather more detailed information might prove helpful to the reader.] 


For practice from point of view of private individuals. 


320 


Local Government- Law. AND Administration. 


InteodtietorF.— Tlie subject-matter of the following article is chiefly 
abstracted from the group of Acts known as the Burial Acts, 1852 — 
1906 (^x). Cemeteries provided by a borough council under the P.H. 
(Interments) Act, 1879 (b), or by a district council under that Act, 
and cemeteries provided by cemetery companies are dealt with in the 
title Cemeteries. 


1. Adoption of the Burial Acts 



The Burial Acts are classed as adoptive Acts (c), although in reality 
they contain no provision for their adoption. The Acts are set in 
motion by an initial resolution to provide a burial ground, and this 
process is called in the L.G.A., 1894 (d), the ‘‘ adoption of the Burial 
Acts.” [626] ' ^ ■ 

Under sect. 10 of the Burial Act, 1852 (<?), and later enactments, 
a special resolution to provide a burial ground for the parish w^as passed 
by the vestry. A burial board was then elected by the vestry ( / ), and 
by sect. 23 of the same Act, the vestries of two or more parishes are 
able to join in the provision of a common burial ground and elect a 
joint burial board. In the case of parishes and other areas in rural 
districts, the power of adoption was transferred from the vestries to 
parish meetings by the L.G.A., 1894 (g). In boroughs and urban 
districts, the functions and liabilities of the vestry, or of any meeting of 
inhabitants in the nature of a vestry, of every parish or place within 
the borough or urban district, except so far as they relate to the affairs 
of the church or to charities, are transferred as from June 1, 1984, 
to the borough council or U.D.C. by sect. 269 of the L.G.A., 1933 (h). 
By the same section, the functions and liabilities of the churchwardens 
of every parish within a borough or urban district, except so far as they 
relate to the affairs of the Church or to charities, are also transferred to 
the council. [627] 

A resolution to provide a burial ground conld be adopted by the 
vestry, or by a meeting in the nature of a vestry meeting, for the follow- 
ing areas, subject, however, as shown below to the consent, in certain 
instances, of the M. of H. : 

(i.) A parish as defined by sect. 68 (4) of the B. & V.A,, 1925 (x). 

^ (ii.) Two or more parishes united for ecclesiastical purposes or with 
a joint church or burial ground or for which the inhabitants have been 
accustomed to meet in one vestry for common purposes (k). 

(iii.) A parish, township or other district, which has heretofore had 
a separate burial ground, but is not a poor law parish (1), 

(iv.) An area as above with no separate burial ground (m). 

(v.) The remainder of a parish as defined by sect. 68 (4) of the 
R. & V.A., 1925, for part of which a burial board has been appointed (n), 
[628] 

(a) 2 Statutes 190 et seq. (&) 13 Statutes 796. 

(c) See title Adoptive Acts. (d) S. 7 : 10 Statutes 779. 

(e) 2 Statutes 192. 

(/ ) For the powers and duties of a burial board, see title Bubiad Authokities. 

(g) See pp. 322, 323, post. 

(h) 20 Statutes 449. 

(i) 14 Statutes G88, and see Burial Act, 1852, ss. 10, 11 ; 2 Statutes 192. 

(k) Burial Act, 1855, s. 11 ; 2 Statutes 221. See also E. v. Coleshill Overseers 
(1864), 34 L. J. (Q. B.) 96 ; 7 Digest 541, 212. 

(l) Ibid., s. 12 ; 2 Statutes 222. 

(m) Burial Act, 1857, s. 5 ; 2 Statutes 228. 

(n) See Vinerv. Tollbridge Churchwardens (1859), 23 J. P. 773 ; 7 Digest 541, 20S. 
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In tlie following cases the consent of the M. of H. is necessary ; 

(vL) Two or more parishes united for ecclesiastical purposes, or 
which have liad a common church or burial ground, or the inhabitants 
of which ha\’-e been accustomed to meet in one vestry, if any one of such 
parishes is a parish as defined by sect. 68 (4) of the R. & V.A., 1925 (nn), 
or has a sepcirate buriai ground (o). 

(vii.) Any parish (as defined above) or place divided into tw’o or 
more districts for all or any ecclesiastical purposes, if any one. has a 
separate burial ground (p). 

In cases (vi.) and (vii.), the resolution of the meeting must be sent 
to tlie ^^linister for his approval before the burial board is appointed, 
and he may attach certain conditions before giving such approval (q), 
E 62 DJ 

Boroughs and Frhan Districts. — As already explained, any resolution 
to provide a burial ground for a parish in a borougli or urban district 
will in iuiturc be adopted b,y the borough or district council instead of the 
vestry. By sect. 02 (2) of the L.G.A,, 1894 (r), it had already been 
pi:ovided that the iiiirial Acts should not be adopted for any part of a 
l)oroi!gh or urban district without the approval of the council. This 
provision not only covers the adoption of the Acts for any area in the 
boi’ough or urban district which is a parish (as defined above), but any 
other area therein. Borough councils and urban district councils have, 
therefore, a complete control over the adoption of the Buriai Acts, 
within the areas for %vhich they act. 

Technical difficulties in the adoption of the Burial Acts for a special 
area in a borough or urban district are often obviiited by a decision of 
the council to provide a cemetery under the P.H. (Interments) Act, 
1879 (s), instead of proceeding under the Burial Acts, 

The desirability of adopting the Burial Acts for an area within a 
borough or urban district usually arises throiigli tlie receipt from the 
.I\I. of II. of notice that he proposes to make a representation to His 
Majesty in Council under sect. 1 of the Burial Act, 1853 (t), that an exist- 
ing cliurchyard is ovci'crowxlcd and should be closed for burials. Should 
it be decided to proceed under the Burial Acts, rather than the IMI. 
(Interments) Act, 1879, the question of adopting the Burial Acts for 
any area within a borough or urban district (that is to say, of passing a 
resolution in favour of the provision of a burial ground for that area) 
after June 1, 1934 (the date of the coming into operation of the L.G.A. , 
1933), devolves on the council, as the successors of the vestry or vestries. 

In the remainder of tliis article, the position will be described 
after the coming into operation of the L.G.A., 1933 (ii). £0303 

It seems desirable, in view of the requirement in sect. 10 of tlic 
Burial Act, 1852 (a), that 7 clear days’ notice of the meeting of the 
council sliould be given, although under para. 2 of Parts II. and HI. 
of Sclied. III. to the L.CLA., 1983 (5), 3 clear days’ notice of an ordinary 
meeting of a borough or district council is alone necessary. If it be 
resolved at the meeting that a burial ground be provided, a copy of 


(nn) 14 Statute G8S. 

(o) Burial Act, 1857, s. 9 ; 2 Statute 231. 

(p) Burial Act, 1860, s, 4 ; 2 Statutes 240. 

(g) Burial Act, 1871, s. 1 ; 2 Statutes 241, 

(r) 10 Statutes 810. (s) 13 Statutes 796. 

(9 2 Statutes 210. (u) 26 Statutes 295. 

(a) 2 Statutes 193. {b) 2G Statute 497, 498. 

L.G.L. 11. — 21 
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the resolution signed by the chaii*man of the meeting must be sent 
to the M. of H. (c). ^631] 

Only ratepayers of the parish (that is, persons assessed to and paying 
poor rates of the parish, occupiers whose rates are paid by the owner of 
the property or in lieu of whom the owner is rated, or owners paying 
rates in lieu of the owner by agreement (d)), may be appointed members 
of the burial board for that parish, an exception being made in the case 
of the incumbent, who need not be a ratepayer {e). One-third of the 
members (or as nearly as may be) retire yearly at such time as is decided 
upon by the borough council or U.D.C., retiring members being eligible 
for re-appointment, and the resignation of any member taking effect 
upon notice being given to that effect to the borough council or U.D.C. 

A vacancy in the board is to be filled up within one month from its 
occurrence, and notification of it must be sent immediately to the 
council. The vacanc}^ may be filled by the burial board itself at any 
meeting, should there be neglect on the part of the council to fill the 
vacancy. Should the board make no appointment, an election by the 
council is good even after the expiration of the one month (/). Only 
ratepayers are eligible to fill vacancies, but although sect. 4 of the Burial 
Act, 1855 (g), made no exception in favour of a non-ratepayer incumbent 
proposed for a vacancy, it is presumed that, as he is eligible for an 
original appointment by the proviso to sect. 11 of the 1852 Act, that 
proviso would be read into the present section. The power of the burial 
board to act is not nullified by vacancies thereon, provided there be 
present the necessary quorum of three (/^). £6323 

When members of a burial board were appointed or vacancies filled 
at vestry meetings, a poll of the ratepayers could be demanded, and the 
Burial Boards (Contested Elections) Act, 1885 (^), authorised the 
expenses of any such poll to be defrayed by the burial board. Although 
the Act is not repealed by the L.G.A., 1933, it would appear that no 
poll can be demanded, where members of a burial board are first 
appointed, or vacancies are filled, by the council of a borough or urban 
district, and that the Act of 1885 will become obsolete. £6833 

In furtherance of the policy adopted in the L.G.A., 1894, of abolish- 
ing special authoidties for the purposes of the adoptive Acts, such as 
burial boards, the council of any borough or urban district may by a 
resolution passed under sect. 62 of that Act (k) abolish any burial board 
acting for the whole or part of their borough or urban district and 
transfer to themselves the powers, duties, property, debts and liabilities 
of the burial board. The section does not apply, however, where a 
part of the district of the burial board extends beyond the boi’oiigh 
or urban district. C6843 

Eural Parishes. — In a iwal parish, the power of adopting the Burial 
Acts, or in other words the power of resolving that a burial ground be 
piDvided, was by the L.G.A., 1894, transferred from the vestry to the 
parish meeting (Z). If it should be desired to adopt the Burial Acts 
for a part only of a rural parish, the question would be considered at a 


(c) See s. 10 of the Burial Act, 1852 ; s. 4 of the Burial Act, 1900 ; 2 Statutes 
192, 251. 

(d) K. & V.A., 1925, s. 11 (7) ; 14 Statutes 635. 

(e) Burial Act, 1852, s. 11 ; 2 Statutes 193. 

(/) R. V. South Weald Overseers (1864), 5 B. & S. 391 ; 7 Digest 542, 216. 

(g) Burial Act, 1855, s. 4 ; 2 Statutes 219. 

(h) Burial Act, 1852, s. 14 ; 2 Statutes 194. (i) 2 Statutes 247, 

(k) 10 Statutes 816. (I) S. 7 (1) ; 10 Statutes 779. 
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parish meeting of the electors of that part of the parish (m), subject to 
the consent of the M. of H. where such consent is required by the Acts, 
It is suggested that the provisions of the L.G.A., 1894, as to the adoptive 
Acts, preclude the adoption of the Burial Acts for an area extending 
beyond the limits of a rural parish (n). 

The procedure for the adoption of the Burial Acts in rural areas 
is as follows : Not less than fourteen days’ notice must be given of the 
parish meeting at which the proposal of adoption is to be considered (o) ; 
under the L.G.A., 1894, a poll of the electors could be demanded by 
one elector, but this will be altered by the L.G. A., 1933 (p), so as to 
provide that a poll shall not be taken, unless either the chairman of the 
meeting consents, or the demand is made by not less than 5, or one-third, 
of the electors present at the meeting, whichever is the less. A simple 
majority, either at a parish meeting or poll, is sufficient to carry the 
resolution, as in the case of the vestry. The resolution should strictly 
take the definite form “ that a burial ground be provided,” but a 
resolution to ‘‘ adopt the Burial Acts,” would probably be effective. 
The resolution having been duly carried, a copy must be forwarded to 
the M. of H. (q). The expenses of a poll consequent on a parish meet- 
ing are chargeable separately upon the parish, even although the poll 
was held for a part only of the parish (?*). In a parish having a separate 
parish council such expenses are paid by the parish council. Expenses 
of parish councils and parish meetings are dealt with in sect. 193 of the 
L.G.A,, 1933, in which section a limit is fixed (subject to revision by 
the Minister) to the sums that may be raised for expenditure other than 
under the adoptive Acts, in the ease of parishes having a parish council 
and in the case of parishes not having a parish council including expen- 
diture under the adoptive Acts, but nothing in that section is to alter 
the incidence of chai’ge of any rate levied to defray expenses incurred 
under any of the adoptive Acts. 

Where the Burial Acts ai’e adopted for the whole or part of a rural 
parish, and the parish has a parish Gouncil, a burial board is not 
appointed, but the parish council become the authority for carrying 
the Burial Acts into execution ( 5 ). There would be difficulties in 
executing the Acts, if the Acts were adopted for a rural parish without 
a parish council, and it would be preferable either for application to be 
made to the county council to establish a parish council under sect, 
48 of the L.G. A., 1933, or to the R.D.C. to provide a cemetery for the 
parish under the P.H. (Interments) Act, 1879. ipBB j 

2. The Acquisition or Burial Grounds 

Private Burial Grounds. — Dead bodies may be buried in any private 
burial ground outside the Metropolis or a limit of two miles therefrom 
provided no nuisance is thereby created, and there is no Order in 
Council in force prohibiting burials in the parish in which such ground is 
situate. It has been suggested (i) that such a ground, being a burial 


(w.) S. 7 (4) ; 10 Statutes 7T9. 

(n) 3 Haisbury (Hailsham ed.), 550. 

(0) L.G.A., 1933, Sehed. III., Part VI,, para, 2 (2) ; 26 Statutes 502. 

(p) Sehed. III., Part. VI., para. 5 (4) ; 26 Statutes 503. 

(q) S. 10 of the Burial Act, 1852, as amended by s. 4 of the Burial Act, 1900 ; 
2 Statutes 192, 251 ; and the M. of H, Act, 1919, s. 3 ; 3 Statutes 417. 

(r) L.G.A., 1933, s. 193 ; 26 Statutes 411. 

(s) L.G.A., 1894, s. 7 (7) ; 10 Statutes 779. 

(/) Brooke Little, Law of Burials, 3rd ed., 380. 
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ground, would be subject to the provisions of the Eegistration of Burials 
Act, 18,64 (w), as far as possible,, and a register, etc., provided.. Further- 
more, it has been held (a) that a private burial ground provided within 
an area subject to such, an : Order , in , Council, after approval by the 
Secretary of State, is subject to the provisions of the Burial Acts. 

Though a discussion of the matter is outside the present article, it 
might be mentioned here that Orders in Council for the discontinuance 
of burials under sect. 2 of the 1852 Burial Act, are not to extend to any 
burial ground “ of the people called Quakers, or of the persons of the 
Jewish persuasion,” used solely for the burial of the bodies of such people 
and persons respectively, unless the same be expressly mentioned in 
such order, and nothing in that Act shall prevent the burial in any such 
burial ground in which for the time being interment is not required to 
be discontinued, of the bodies of such people and persons respectively (5). 
Neither shall such Order in Council be deemed to extend to any non- 
parochial burial ground being the property of a private person, unless 
the same be expressly mentioned in such order (6). [dSOj 

Cemeteries owned by cemetery companies are dealt with in the title 
Cemeteries. 

Extension of the Churchyard. — ^An ecclesiastical corpn., aggregate 
or sole, may by deed enrolled sell any land adjacent to any cemetery 
or burial gTouncl, not exceeding one acre, subject to certain require- 
ments (c), while the group of Acts known as the Church Building 
Acts (d) contain detailed provisions as to the acquisition of lands for 
churchyards similar to those to be found in the Lands Clauses Acts. 
They contain powers for compulsory purchase, provide for gifts of land, 
and empower the Ecclesiastical Commissioners (mier alic^ to provide 
a churchyard, including proper access thereto. A statutory form of 
conveyance is provided under the Acts (e), and such a conveyance is 
exempted from stamp duty (/). Lands conveyed under these Acts are 
to be consecrated, after which they vest in the incumbent. 

Provisions for grants of land for churchyards are also to be found 
in the School Sites x4cts, 184d and 184<9 (g), as extended by the Con- 
secration of Churchyards Acts, 1867 and 1868 (h). Grants of land for 
the provision of a tarial place may also be made under the Places of 
Worsiiqi Sites Act, 1873 (i), and the amending Act of 1882 (j). In the 
case of grants by an ecclesiastical corpn. sole below the dignity of bishop, 
the consent of the bishop is necessary. Treasury consent is required 
in the case of a municipal corpn., and that of the M. of PI. where parochial 
property is alienated, [637] 

Under the Burial Acts. — I.e, by burial boards and authorities 
entrusted with the carrying out of the provisions of the Burial Acts (k). 
C63SJ 


(le) 2 Statutes 27'6. ■ 

(a) Greenwood v. Wadsworth (1873), L. R. ly Eq. 288 ; 7 Digest 548, 271, But 
see also comments on this decision in Brooke Little’s Law of Burials. 3rd. ed., 

(b) Burial Act, 1852, s. 3 ; 2 Statutes 191, 

(c) Burial Ground Act, 1816 ; 6 Statutes 697. 

(d) 1818 — 1884 ; 6 Statutes 155, 698 et seq. See Halsbury’s Laws of England 
(2nd ed.), VoL II., title Ecclesiastical Law.” 

{e) Church Building Act, 1822, s. 2 ; 6 Statutes 747. 

(/) Ibid,, s. 28 ; 6 Statutes 758. (g) 7 Statutes 275, 284. 

(h) 6 Statutes 886 et seq. (i) Ibid,, 1238 et seq. 

(j) Ibid,, 1241. Ik) See title Buhiax. Authomties. 
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A. Elective Burial Boards in Boroughs and Urban Districts. 

B. . Borough Council acting as a Bmdal Board. 

C. U.D.C. acting as a Burial Board. 

D. Parish, Council acting as a Burial Board,. 

E. : Joint Burial Committee for Area Extending into {a) more than one 
Mural Parish i or (b) an Urban and a Rural Parish. 

A. Elective Burial Boards in Boroughs and Urhcvn Districts . — It has 
already been explained (1) that before a burial ground could be provided 
by a burial board, the Burial Acts have first to be “ adopted ’’ by the 
passing of the statutory resolution. The burial board duly appointed 
is a body corporate by the name of The Burial Board for the parish of 
, in the county of By that name it has perpetual 

succession and a common seal, may sue and be sued, and acquire and 
hold lands for the purposes of the Burial Acts without licence in mort- 
main (m). 

The duty of the burial board on its appointment is to proceed %vith 
all speed to provide a burial ground for its area. It must take into 
account convenience of access, and the ground may be either within or 
outside the burial area (n) ; it may, subject to the approval of the 
M. of H., provide more than one burial ground (o). With the consent of 
the borough or U.D.C. it may enter into an agi^eement to purchase any 
lands convenient for its purpose ; it may purchase from a cemetery 
company (p) any cemeter}^ or part of a cemetery, or may contract with 
a cemetery company for the reception of bodies. This last course is, 
however, rarely adopted. The power of purchasing land can only be 
exercised by agreement, and a burial board has no power of buying 
land compulsorily (q). £6393 

(i.) Expenditure. — Should the council refuse or neglect to sanction 
the expenditure decided upon by the burial board for the purpose of 
providing a burial ground (or a chapel thereon), the Minister of Health 
is empowered to dispense with this sanction. He may take similar 
action as regards the borrowing of money, the purchase of lands and the 
provision of a mortuary {r). After an inquiry, if the Minister is satisfied 
that the burial board is unable to proceed in its duties owing to the 
aforesaid refusal or neglect, he is empowered to authorise the board 
to expend such sums as are necessary for providing and laying out the 
burial ground. £6403 

(ii.) Alienation of Lands. — ^A burial board may, subject to the 
approval of the borough or U.D.C., sell and dispose of any lands pur- 
chased under the Burial Acts, and use the sums so obtained for the pur- 
poses of those Acts {s), subject to the statutory requirements as to the 
form of conveyance to be used and the receif>t for the purchase money {t). 

{1) See ayUe, p. 320, “ Adoption of the Burial Acts.” 

(m) Burial Act, 1852, s. 24 ; 2 Statutes 198. 

(n) Ibid., s, 25. 

(f?) Burial Act, 1857, s. 3 ; 2 Statutes 227 ; M. of H. Act, 1019, s. 3 ; 3 Statutes 
;4i7.;,:;y^^' ■ ./■' .,^4 '^4,^ 

(p) Burial Act, 1852, s. 26 ; 2 Statutes 198. For a form of Agreement to Pur- 
chase, see Encyclopaedia of Forms, 2nd ed., Vol. II., p. 587 ; and for Purchase, 
ibid., p. 596. 

(q) Ibid., s. 27 ; 2 Statutes 199. 

( t ) Burial Act, 1855, s. 6 j 2 Statutes 220 ; Burial Act, 1900, s. 4 ; ibid., 251 ; 
U. of H. Act, 1919, s. 3 ; 3 Statutes 417. 

Act*. "1052, S '. 28::;' ':2' Stfetes- 199. ■ ' 

(t) Ibid., s, 28. See also the Lands Clauses Consolidation Act, 1845, s. 132 : 
,2;StatutesqiM.:v:::'^ 
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A burial board, too, may with the approval of the M. of IL, let on lease 
any superfluous land purchased by it under the Burial Acts, provided 
such land has not been consecrated, nor any interment made therein, 
and the board may reserve power to resume possession of such land 
for burial purposes on giving six months’ notice (w), but after con- 
secration, alienation of land would be impossible without de-consecration 
unless for some purpose for which a faculty could be obtained. In 
this eonhection it may be observed that unconsecrated land set apart 
for burial, and maintained by a burial authority for such a purpose, 
must not be used for any other purpose without the consent of the 
M. of H. {a), 

A borough or U.D.C. may purchase a cemetery closed by Order in 
Council, which may be within the parish for which they act as a burial 
board, but the Order in Council closing the burial ground is not affected 
by such a purchase (Z?). [641]j 

(iii.) Restriction on Use of Land for Burial by Burial Act, 1906,— 
No ground not used or appropriated for a cemetery before August 14, 
1855, may be used for burial under the Burial Acts, wdthin one hundred 
yards from any dwelling-house, without the consent in writing of the 
owner, lessee and occupier of such house (c). This consent (d), however, 
is not required where the dwelling-house is or was begun to be erected, 
or is or was erected or completed, after any part of that burial ground 
has or had been so used or appropriated (e). This prohibition, however, 
is against actual interment. Unless any burial takes place there is 
nothing to prevent land being appropriated wdthin the limit ; and the 
distance is to be measured as the crow flies, and from the walls of the 
dwelling-house (/). In the light of the above observations, it will 
be appreciated that it is desirable to appropriate ” land required for 
a burial ground as early as possible. In practice, before taking any 
steps with regard to the acquisition of a burial ground, it is advisable 
to approach the Ministry. [642] 

(iv.) Eateability , — ^A burial board is rateable with regard to its 
burial ground subject to the limitation that land acquired by a burial 
board, with or without any building erected or to be erected thereon, 
may not, while used for such purposes, be assessed at a higher value than 
that at which it was assessed when it was so acquired (g), C^433 

(v.) Consecration , — A burial board, or local authority with the powers 
thereof may, if they think fit, apply to the bishop to consecrate any 
portion of a new burial ground approved for this purpose by the 
Secretary of State (//.), and on an omission by the authority so to do 
within a reasonable time the Secretary of State, on the request of a 
reasonable number of persons, and if satisfied that the fees are either 
secured or have been paid, may make the application {%) ; furthermore 


{u) Burial Act, 1855, s. IT ; 2 Statutes 224. 

{a) Burial Act, 1900, s. 6 ; ibid,, 251, 

(&) . Burial Act, 1857, s. 8 ; 231. 

(c) Burial Act, 1855, s. 9 l ihid,, 221, 

(d) Subject to an exception with regard to certain special rights acquired before 
November 27, 1906. 

(e) Burial Act, 1906, s, 1 ; 2 Statutes 253. 

(/) Wright V. Wallasey L, B, (1887), 18 Q. B. D. 783 ; 7 Digest 549, 27 B. 

(g) See s, 15 of the Burial Act, 1855 ; 2 Statutes 223. 

(h) Burial Act, 1900, s. 1 (1) ; 2 Statutes 248. For Form of Application, see 
Encyclopaedia of Forms, 2nd ed., Vol. II., pp. 609, 611. 

(i) Burial Act, 1900, s. 1 (2) ; 2 Statutes 248. 
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it is quite sufficient to indicate the boundaries of the consecrated and 
uiiconsecrated portions of a burial ground provided under the Burial 
Acts by boundary marks of stone or iron (kj. Refusal by a bishop to 
consecrate may be followed by an appeal to the Archbishop (1), and the 
allotment of tiie unconsecrated part of the burial ground is subject to 
the sanction of the Home Secretary (m). Consecration of a portion of a 
cemetery by a Roman Catholic bishop is generally, if not always, 
accompanied by the stipulation that only Roman Catholics will be buried 
in the consecrated portion. As to erection of a chapel or chapels, and 
the use of the same ; rights of sepulture ; duties of incumbents ; etc., 
see titles Burial AND Cremation ; Consecration. Cd443 

(vi.) Finance , — The expenses of a burial board in providing and 
laying out a burial ground under the Burial Acts and building a chapel 
or chapels, are limited to the sum authorised by the borough or U.D.C. 
for that purpose (n), but such control is not imposed with regard to 
expenditure in other matters. 

Generali}^, the expenses of a burial board are chargeable upon the 
general rate, which takes the place of the poor rate (o). In practice the 
board issues certificates, calling for contributions from the rating 
authority. Where the rating authority and the area of the board are 
cO“terminous, the amount required is paid out of the general rate, 
otherwise the amount is raised as an additional item of the general rate 
levied upon that part of the rating area corresponding with the area 
of the board (/i). 

The expenses of providing and laying out a burial ground, etc., may, 
however, subject to the sanction of the borough or U.D.C. , and the 
aj)proval of the M. of H., be raised as a loan on the security of the rates 
from which these expenses are payable (p). A burial board may 
borrow by way of mortgage on the rates chargeable with their expenses ; 
or by terminable annuities for a life or lives or for a term of years (g) ; or 
by debentures or annuity certificates (r) ; while, finally, the Public Works 
Commissioners can advance money to burial authorities under the 
authority of the Public Works Loans Acts, 

B, Borough Council acting as a Burial Boay^d . — ^A borough council 
may be invested by Order in Council with pmvers for providing places 
of burial in cases where there is a difficulty or inconvenience in providing 
such under the Burial Act, 1853 (s). If the borough council then decide 
to provide a burial ground they become a burial board, and the Burial 
Acts apply to them, with modifications, though the provisions of those 


{k) Burial Act, 1857, s. 11 ; 2 Statutes 232. 

{1) Ibid,, s. 12, as amended by s. 12 of the Burial Act, 1900 ; ibid,, 232. 

(m) Burial Act, 1853, s. 7 ; 2 Statutes 213. For Form of Application, see 
Encj^clopsedia of Forms, 2nd ed., Vol. II., p. 609. 

(n) Burial Act, 1852, ss. 19, 20 ; 2 Statutes 195. See ante, for the position where 
the council refuses to sanction the expenditure. 

(o) As to the General Rate Fund of (1) a borough, (2) an U.D.C., see ss. 185 — 
187 and 188—189 of the L.G.A., 1933. 

ip) Burial Act, 1852, ss. 19, 20 ; 2 Statutes 195 ; R. & V.A., 1925, ss. 1—4, 62 ; 
14 Statutes 617, and the Overseers Order (S.R. & O., 1927, No. 55) ; 14 Statutes 
770. 

(q) Burial Act, 1852, s. 20 ; Burial Act, 1857, s. 21 ; 2 Statutes 196, 234. Fifty 
years is the maximum period for the repayment of a loan ; see s, 20 of the Burial 
Aet,.':;i85'7':I^>2Btatutes;;234.,.'':^ 

(r) See ss. 4, 31, 34 of the Local Loans Act, 1875 ; 12 Statutes 242, 252, 253. 

(s) Burial Act, 1854, s. 1 ; 2 Statutes 214. The Form of Petition will be found 
in the Encyclopjedia of Forms, 2nd ed., Vol. II., p. 579. 
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Acts with regard to constitution, incorporation, meetings, entries of pro- 
ceedings, etc., of a burial board, and particularly as to the sanction or 
approval of the vestry do not apply (if). The borough council may 
determine for what parish or parishes wholly or partly within the 
borough, the burial ground (or grounds) are deemed to be provided {u)^ 
and where an Order in Council provides that a parish within the borough 
is not to be assessed towards the execution of the Acts, the expenses of 
the council are met by an additional item of the general rate levied, 
under sect. 2 (5) of the R. V.A., 1925, on the burial area {a). £6463 

A borough council will also act as a burial board, where the council 
have by a resolution under sect. 62 of the L.G.A., 1894 {h), taken over 
the powers, property, debts and liabilities of a burial board for an area 
in the borough, or where the burial board by agreement with the council 
have made a similar transfer under sect. 44 of the Sanitary Act, 1866, 
as re-enacted in Sched. V. to the P.H.A., 1875 (c). 

As a burial board, the borough council will in future exercise its 
functions in part under the Burial Acts and in part under the L.G.A., 
1933 (d). It will be seen that several of the provisions of the Burial 
Acts, 1852 and 1854, are entered in the Eleventh Schedule to the Act 
of 1938 as repealed, except so far as they relate to burial boards appointed 
under the Burial Acts, 1852 to 1906, meaning burial boards elected as 
such. But the Burial Act, 1862, is wholly repealed, together with sects. 
6 and 11 of the Burial Act, 1854. Thus in relation to burial business, 
the borough council will be governed by the provisions as to meetings 
and proceedings in sects, 75, 76, and Parts II. and V. of the Third 
Schedule to the Act of 1933, and the provisions as to committees and 
joint committees in Part III. of the Act (d). They may also acquire land 
by agreement, whether within or without the borough, under sect. 157 
of the L.G.A., 1933 (d). With the consent of the M. of H., land may be 
acquired notwithstanding that it is not immediately required for the 
purpose of the council’s functions as a burial board (e). The council may 
also, under sect. 163 of the Act (d), with the approval of the M, of LL, 
appropriate surplus land belonging to them to the purposes of the 
Burial Acts, but if the land is to be used as a burial ground, the appro- 
priation will only be allowed by the Minister after local inquiry and 
consideration of any objections made by pei’sons affected by that use of 
the land. The same section would enable the council, with the 
Minister’s approval, to appropriate surplus burial land, which had not 
been consecrated, to any other purpose for which the council were 
authorised to acquire land. Provisions as to the sale or exchange of 
surplus land will also be found in sect. 165 of the Act of 1933 (d), and 
in relation to a borough council, this section will supersede sect. 28 
of the Burial Act, 1852 ( /), which is repealed except as to burial boards 
elected as such. On the other hand as respects letting surplus burial 
land, it seems to be intended that the council should still proceed under 
sect. 17 of the Burial Act, 1855 (g), rather than under sect. 164 of the 
L.G.A., 1933 (d), because no repeal of sect. 17 is made by the Act of 1933. 
No doubt this course was due to the restrictions imposed on letting by 
sect. 17, viz. the consent of the Minister to the letting us necessary, 


(i) Burial Act, 1854, s. 2 ; 2 Statutes 215. 

(u) Ibid,, s. 7 ; iUd,, 217. (a) md., s. 9 ; iUd., 217. 

10 Statutes 816. (c) 13 Statutes 782. 

(d) 26 Statutes 295 et seq, (e) L.G.A., 1933, s. 159. 

(/) 2 Statutes 109. (^) JMd., 224. 
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and land wMch has been con^ or in which an interment has 

taken place, cannot be let under the section. £6473 , ■ ; . ' 

^Similarly, a borough council acting as a burial board will in future 
borrow under sect. 195 of the L.G.A., 1988 (A), with the consent of the 
Blmister, instead of under sect. 20 of the Burial Act, 1852 '(i),'' arid 
maximum period for the repayment of a loan will, under sect. 198 (1) 
of the Act of 1938, be 60 3^ears instead of 50 years (j). The method of 
borrowing, the security for the loan, the mode of repayment and the 
formation of any sinking fund will all be governed by Part IX. of the 
L.G.A., 1988 (/^). 1648] , 

C, U.D,C. acting as a Burial Sect. 49 of the L.G. A., 1858 {/^,), 

which is re-enacted in Sched. V. to the P.PI.A., 1875 (i), allowed the 
vestry when the appointment of a burial board for a parish in an urban 
district had been resolved upon, to decide that the U.B.C. should be 
the burial board, but if the parish was a vrard for the election of 
councillors, the members of the council for the ward formed the burial 
board, where the yestry decided that no burial board should be elected. 

An U.D.C. may also be constituted a burial board by an Order in 
Council under sect. 4 of the Burial Act, 1857 (m). This provision is 
much on the same lines as sect. 1 of the Burial Act, 1854 (n), referred to 
on p. 327, mite^ allowing a borough council to be constituted a burial 
board by Order in Council. 

An U.D.C. will also act as a burial board, ivhere the council have 
by a resolution under sect. 62 of the L.G. A., 1894 (o), taken over the 
powers, property, debts and liabilities of a burial board for an area in 
the urban district, or lyhere the burial board by agreement with the 
council have made a similar transfer under sect. 44 of the Sanitaiy 
Act, 1866, (p), as re-enacted in Sched. V. to the P.H.A., 1875 (g). 

In all these instances, the U.D.C. will in future exercise its functions 
as a burial board in part under the Burial Acts and in part under the 
L.G. A., 1988, as has been described on p. 828, ante, with reference to 
a borough council acting as a burial board. 

The expenses of an U.D.C. as a burial board will be defrayed out 
of the general rate of the urban district, or if the burial area comprises 
a part only of the urban district by an additional item of that rate 
levied, under sect. 2 (5) of the R. & V.A., 1925 (?*), on the burial area. 
'p493 

D. Parish Council acting as a Burial Board.~li the Burial Acts 
are in force in the whole or part of a rural parish with a parish council, 
the parish council are the burial authority hy virtue of sect. 7 (5), (7) 
of the L.G.A., 1894 {s), and wdll in future derive their powers in part 
from the Burial Acts and in part from the L.G.A., 1983. 

The powers of a parish council for the acquisition of land for the 
purposes of a burial ground are now^ contained in sects. 167 and 168 of 
the L.G.A., 1988 (t). Hence it may acquire such land, whether situate 
within or without the parish, by way of purchase, lease or exchange. 

Should a parish council find itself unable to purchase by agreement 


(li) 26 Statutes 412. (i) 2 Statutes 196. 

(j) See the proviso to s. 198 (1) and Eighth Schedule to the Act ; 26 Statutes 
414, 510, in which the Burial Acts are not entered. 

(k) 21 & 22 Viet. c. 98. (1) 18 Statutes 782. 

(m) 2 Statutes 228. (n) Ibid., 214, 

(o) 10 Statutes 816. (p) 29 & 80 Viet. c. 90. 

Iq) 18 Statutes 782. (r) 14 Statutes 620. 

(*s*) 10 Statutes 779. (i) 26 Statutes 898. 
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and on reasonable terms suitable land required, it may represent the 
case under sect. 168 (u) to the county council of the comity in which the 
parish is situated. Should that body be satisfied that suitable land for 
the said iiurpose cannot be purchased on reasonable terms b}?- agreement 
and that the circumstances ai'e such as to justif}^ the county council 
in proceeding under the section, the county council must cause a local 
inquiry to be held in the parish by one or more members, or such officer 
of the council as the council may appoint for the purpose. Notice of 
such inquiry is then to be published in the parish and a notice of the 
land proposed to be taken served upon the owners, lessees, and occupiers 
of the said land (tenants for a month or less period excepted). 

On completion of the inquiry, and after hearing objections, the 
county council may make and submit to the Minister of Health an 
order for the compulsory purchase of all or part of the land proposed 
to be taken. If no objections are made, or those made are withdrawn, 
the Minister must (if satisfied that the proper notices have been published 
and served) confirm the order with or without modification. 

The order is to be carried into effect by the county council, but the 
land, when acquired, is conveyed to the paiish council (sect. 168 (3)) (b). 
The county council in making, and the Minister in confirming, the order 
is to have regard to the extent of the land held in the neighbourhood by 
any owner, and to the convenience of other property belonging to the 
same owner; he is also, as far as is practicable, to avoid taking an 
undue or inconvenient ’’ quantity of land from any one owner (sect. 
168 (4)). Unless the Minister of Health so directs, the person holding 
the inquiry is not allowed to hear counsel or expert witnesses. 

Should the county council refuse to make an order as above, the 
parish council may petition the Minister who, after holding a local 
inquiry, may, if he thinks proper, make the order, which will take effect 
as though it had been made by the county council and confirmed by the 
Minister. 

Power is given to the parish council by sect. 170 of the Act of 1983 (v) 
with the consent of the parish meeting, and of the Minister, to sell or 
exchange land not required for the purposes for which it was acquired, 
but in letting surplus burial land the parish council should proceed 
under sect. 17 of the Burial Act, 1855 (uj), rather than under sect. 170 
of the Act of 1933, as section 17 is not repealed as to parish councils 
by the Act of 1933 (see ante, p. 828). 

In future, a parish council will bori'ow for burial purposes, subject 
to the consent of the M. of H. and of the county council, under sect. 
195 of the L.G.A., 1933 (w), and the maximum period for the repa 3 mient 
of a ioan. will, under sect. 198 (1) (^) of the Act, be 60 years. The method 
of borrowing, the security for the loan, the mode of repayment and any 
sinking fund will all be governed by Part IX. of the L.G.A., 1933 (a), 
but under the proviso to sect. 196 (1) (^) of the Act a parish council can 
only borrow by way of mortgage. The consent of the parish meeting and 
the approval of the county council are necessary, under sect. 193 (4) 
of the Act (c), before the parish council incur any expense or liability 
which will involve a loan. 

To meet the expenditure of a parish council precepts are issued to 
the council of the rural district in which the parish is situate, and will 


(u) 20 Statutes 398. (v) JMd., 400. (m) 2 Statutes 224. 

(it?) 26 Statutes 399. (y) Ibid,, 414. (a) Ibid,, 412. 

(b) Ibid., 4Vii, {cy iMd., 411. 
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be met by tlie le¥y of an additional item of the general rate, under sect. 
2 (5) of the R. & V.A., 1925 {d), on the burial area. 

E, Joint Burial Cominittee for Ai'ea Eoctending into (d) more than 
one Mural Parish, or (b) an Urban and a Mural Parish, These joint 
burial committees are numerous and were created by sect. 53 (2) of the 
L.G.A., 1894 (<?). That sub-section provided that where the area under 
any of the adoptive Acts would not be comprised within one rural parish, 
the powers and duties of the authority should be transferred to the 
parish councils of the rural parishes, wholly or partly comprised in that 
area, or if the area was partly comprised in an urban district (/) to 
‘ those parish councils and the district council of the urban district, 

I to be exercised by a joint committee appointed by those councils . 

’ Whei'e there is no parish council for a rural parish, the parish meeting 

j is. substituted. ' . 

These joint committees are not corporate bodies and any land 
acquired by the joint committee must therefore be conveyed to the 
constituent councils. C6513 

The provisions of the Act of 1894 were later supplemented, but only 
as respects joint burial committees appointed under sect. 53 of the 
Act of 1894, b}^ the L.G. (Joint Committees) Act, 1897 (^). The Act 
provides that any expenses of the joint committee shall be defrayed, 
any money required shall be borrowed and any receipts arising shall 
be divided, by the councils appointing the joint committee, in such 
proportion as they may agree upon or as, in default of agreement, 
may be determined by the county council, or if one of the appointing 
councils is a comity borough council by the M. of H. [952] 

Any money borrowed for the use of the joint committee must be 
borrowed by the constituent councils, because the joint committees 
are not corporate bodies ; and the Act of 1897 provides that the consent 
of the Minister shall be required to the borrowing, and no other consent 
shall be required. In this instance, thex'efore, no consent of the county 
council or a parish meeting is necessary to enable a parish council 
to borrow for burial purposes. The usual practice is that application for 
the Minister’s consent to a loan should be made by the clerk of the 
joint burial committee, accompanied by all necessary particulars and 
by evidence that each of the constituent councils agree to a named 
proportion of the loan being raised by them. It would appear that the 
loan should be sanctioned and the money borrowed under sect. 195 
of the L.G.A., 1933 {/^), especially as parish councils by sect. 12 (3) 
of the L.G.A., 1894 (i), were prohibited from borrowing for the pur- 
poses of any of the adoptive Acts, otherwise than in accordance with 
the L.G.A., 1894, and that the Act of 1897 should not be regarded 
as containing the borrowing power but merely as dispensing with the 
necessity of the consent of the county council and of a parish meeting 
under sect. 195 of the Act of 1933 to the loan (//,). £653] 

The number of members of a joint burial committee should be 
settled by agreement between the constituent councils, but any difference 
as to the constitution of a committee may, under the L.G. (Joint 
Committees) Act, 1897 {j), be determined by the M. of H. Sect. 

{d) 14 Statutes 620. {e) 10 Statutes 810. 

(/) In this Act, ‘‘ urban district ” includes a borough, and district council” 
includes a borough council ; see s. 21 of the Act. 

ig) 2 Statutes 2S0. {h) 26 Statutes 412. 

(i) 10 Statutes 785. Repealed by the L.G.A., 1933, 

{j) 2 Statutes 280. 
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1 (1) (c) of that Act applied to the proceedings of a joint burial com- 
mittee, blit para, (c) is repealed by the L.G.A., 1983, and their proceed- 
ings will in future be goyerned by sect, 96 of that Act (A;), which allows 
standing orders to be made by local authorities who appoint a Joint 
committee under any enactment, and gives the person who presides 
at a meeting of the joint committee a second or casting vote. £6543 

It will be observed that sect. 58 (2) of the L.G. A., 1894 (kk), did not 
apply, where no part of the burial area was within a rural parish, 
when the L.G.A., 1894, came into operation. No part of this sub-section 
is repealed by the L.G.A., 1983, and sub-section (4) of sect. 91 of that 
Act (1) excludes the joint burial committees, to which reference has been 
made, from the scope of that section. Therefore, they will still con- 
tinue to be appointed under sect. 53 (2) of the L.G.A. , 1894. £655 J 

■ Note on the Selection of a Site for a New Burial ■ Ground or Cemetery. 
-—Any one called upon to assist in the choice of a cemetery or burial 
ground site should consider the H.O. suggestions on this subject, dated 
November, 1872 (ll): “ The site for a burial ground should be chosen 

ihr enough from dwellings to secure their inmates from danger or 
annoyance ” (see the restriction imposed by the Burial Act, 1906, 
ante, p. 326) “ and near enough to the mass of the population to avoid 
as much as possible the cost and inconvenience of conveying funerals 
a too great distance.” “ Land at building-ground price is generally 
too dear for graves . . . (but) ... it is often more economical to pay 
a rather higher price for land ” conveniently situated. Such matters 
as soil and drainage should be taken into consideration, the ideal soil 
being a dry, open one which facilitates decay, etc. Some soils again 
are expensive to dig and to drain. ‘‘ The neighbourhood of any open 
reservoir or conduit conveying water used for domestic purposes should 
be avoided, and great care taken that no wells or streams supplying 
such water are liable to be polluted by drainage from graves.” 

It is obvious that the more the money laid out the higher will be the 
charges for burial, or the greater the charge on the rates ; but while a 
Imrial authority would perhaps not look for a substantial profit from its 
burial ground or cemeteries, ratepayers have a right to require that 
they should, as far as practicable, be self-maintaining. The memor- 
andum of the Local Government Board on the sanitary requirements 
of cemeteries (m) should also be consulted. £656] 

3. The Management of Burial Grounds 

A. The Parish Churchyard. — The incumbent of the parish church 
is not the owner of the churchyard in the full sense of the term, though 
he is the person in whom the freehold is vested. Hence in a proper case 
a civil court would grant an injunction to restrain any unauthorised 
interference with the churchyard, even by a rector or incumbent, at 
the instance of the churchwardens (n), and even if the incumbent is 
the freeholder and opposes it, a faculty may still be granted to make 
alterations in the churchyard. 

Custom may differ in particular churchyards. Hence though in 
some it may still be the duty of the incumbent to maintain the church- 


(k) 26 Statutes 357. (kk) 10 Statutes 810. (^) 20 Statutes 355. 

(U) Set out in Brooke Little’s Law of Burials, pp. 098 et seo, 

(m) Ibid,, p, 719. 

(n) Marriott v. TarpUy (1838), 9 Sim. 279 ; 19 Digest 292, 855 ; but see also 
Maiien v. Gedge (1889), 41 Ch. D. 507 * 19 Digest 203, d65. 
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yard and its fences in a proper state (o), generally this duty, including 
that of the churchwardens in certain other matters, has been transferred 
to the parochial church council (p). Wide powers are also possessed 
by the Ecclesiastical Commissioners to make alterations and improve- 
ments, etc., to the 'walls and boundary fences of existing churchyards 
provided under the Church Building Acts (g). 

While every parishioner and inhabitant of a parish and every person 
dying within the parish has the right to be interred in the parish church- 
yard or graveyard (though not in the church), it does not appear to be 
generally kiiov/n that an exclusive right to the use of a particular part 
of the churchyard for the purposes of burial can only be acquired by 
the issue of a faculty from the Consistory Comt of the diocese in which 
the churchyard is situated ; but neither in the case of the churebyard 
nor the cemetery does the faculty or deed convey the freehold of the 
particular plot of land. Non-parishioners, or strangers to the parish, 
do not possess the above right (which is one enforceable at common law 
as well as in the Ecclesiastical Court), though, in practice, they are 
frequently interred in the parish churchyard with, generally, the con- 
sent of incumbent and churchwardens. There appears to be no 
authority for dispensing with the approval of the latter. Should, 
however, inconvenience to the parishioners foe caused b}^ the burial 
(without a faculty) of a stranger in the parish churchyard, the burial 
would be an offence against ecclesiastical law and possibly could be 
restrained by injunetion (r). 

The faculty for the grant of an exclusive right of burial in a par- 
ticular part of the churchyard, or for the construction of a vault, may 
be limited. It may be granted ‘‘ to the family of such a person as long 
as they remain inhabitants and parishioners,’’ or ‘‘ to so-and-so, his 
heirs and family.” On the other hand the grant of an exclusive right 
of burial in a cemetery (s) is usually in perpetuity, subject to the 
regulations in force at the cemetery for the time being, and also to the 
fees and payments relating to buiials and other matters which may affect 
the plot of ground concerned. 

The choice of the particular part of the churchyard in which a body 
shall be buried is a matter for the discretion of the incumbent and 
churchwardens and “ there cannot be a good custom entitling the 
inhabitants of a particular parish to be buried as near as possible to 
their ancestors ” (^). The mere common law right of burial in a church- 
yard is a right of burial in the usual manner. It includes no right to 
the erection of a monument, nor the construction of a vault. The 
“ manner” of burial is a matter peculiar^ 'within the control of the 
Ecclesiastical Court, 

A faculty is necessary for the erection of a monument, but in practice 
the permission of the incumbent is alone usually sought. Such a faculty 
may be withheld by reason of the nature of the proposed inscription 
to be placed on the memorial. While it is the duty of the incumbent 
(and one which is sometimes rather arbitrarily interpreted) to super- 

{o) A duty that may be enforced by indictment or if the liability is not denied, 
by proceedings in an Eeelesiasticai Court {Claydon v. Dimcombe Churchwardens 
(1638), 2 Roll. Abr. 287, pi. 52 ; 7 Digest 526, 6S* 

(p) By the Parochiai Church Councils (Powers) Measure, 1921, s. 4 (i.), (ii.), (c) ; 

6 Statutes 74. 

(q) 6 Statutes, title "‘Ecclesiastical Law,” 

(r) 3 Haisbury (Haiisham ed.), 467. 

(s) See Deed of Grant, post^ p. 350. 

(t) 3 Haisbury (Railsham ed.), 468. 
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intend the placing of inscriptions on monnmentSj a faculty would never- 
theless be granted without the incumbent’s consent if unreasonably 
withheld. The property in a monument remains in the person who 
set it up during his life, thereafter it devolves upon the heir of the 
deceased whom it honours (w). 

Existing statutory restrictions against burial in or near churches, 
enforceable by penalties recoverable summarily, being somewhat outside 
the scope of this article, need not be mentioned here. 

To some extent the care of the churchyard is in the hands of the 
sexton, an office which, in ancient parishes, is a freehold for life. 

Penalties for “brawling” in a church^mrd are provided for in the 
Ecclesiastical Courts Jurisdiction Act, 1860 {a), while “ brawling ” by 
a clergyman is penalised by an old statute of Edward VI. {h). For a 
detailed account of matters mainly within the scope of ecclesiastical 
law, and outside the jurisdiction of local authorities, reference must be 
made elsewhere, e.g, 3 Halsbury (Hailsham ed.), title “ Burial,” and 
11 Halsbury (Hailsham ed.), title Ecclesiastical Law.” [3573 

Registration of Bimals in a Churchyard, — In the parish churchyard, 
the duty of keeping the register of burials falls upon the rector, vicar, 
curate or officiating minister of the parish, and the registration must 
be made in books prescribed for the purpose (e). It is the duty of the 
person specified above, as soon as possible after the burial (and in no 
case later than seven days) to record and enter “ in a fair and legible 
handwriting ” the prescribed particulars, viz. : “ name,” “ abode,” 
“when buried,” “age,” “by whom the ceremony was performed,” 
and to sign the entry. The register books are to be deemed to belong 
to the parish or chapelry and are to remain in the power and custody 
of the rector, etc. (d). They are to be kept in a chest or safe of a 
character to be prescribed by the bishop of the diocese, which is to be 
painted and repaired in accordance with his directions (^), and, except 
when in use, are to be kept under constant lock and key. Those not 
in actual use may be deposited in the diocesan record office. 

Searches are to be permitted at reasonable times both in the church 
or diocesan registry, and certified copies under the hand of the rector, 
vicar or curate who has the keeping of the registers may be obtained 
at fees ranging from one shilling (stamp duty one penny, payable by 
adhesive stamp duly cancelled) (/). As to the correction of errors, 
and the procedure for the rectilication of the same, reference should be 
made to sect. 21 of the Forgery Act, 1830 (g). 

It might be noted here that where a burial has taken place in the 
consecrated ground of a churchyard or graveyard without the rites of 
the Church of England under the Burial Laws Amendment Act, 1880 (h), 
the person responsible for the burial must, on the same or next day, 
forward a certificate of such burial in the proper form to the rector, 
vicar, incumbent, or other officiating minister in charge of the parish 
. . . or district or, in the case of any burial ground or cemetery vested 


(u) 3 Halsbury (Hailsham ed.), 471. 

(a) 6 Statutes 196. 

(&) Stat. 5 & 6 Edw. 6, c. 4, s. 2 ; 6 Statutes 1137. 

(c) Parochial Registers Act, 1812, s. 1 ; 15 Statutes 692. 

(d) Ibid,, s. 5. 

(e) Parochial Registers and Records Measure, 1929, s. 10 ; 6 Statutes 1247. 

(/) See Stamp Act, 1891, ss. 1, 64 and Schedule I. ; 16 Statutes 618, 637, 650 
(g) 15 Statutes 699. (h) S. 10 ; 2 Statutes 245. 
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in a burial authority, to the person required by law to keep the register 
of burials (t), who must thereupon enter such burial in the register of 
burials of such parish or district, or of such burial ground or cemetery, 
and such entry shall form part thereof. The entry, instead of stating 
by whom the ceremony of burial was performed, shall state by whom 
the same has been certified under this Act. It is a misdemeanor to 
neglect this duty. 

It is a felony, punishable by a maximum sentence of penal servitude 
for life, to destroy a register or knowingly make a false entry therein (k) ; 
while forgery of a register or a copy, or of a seal of a burial board or burial 
authority with intent to defraud or deceive, is likewise a felony punish- 
able by fourteen years’ penal servitude (Z). 

B. Burial Grounds under the Burial Acts.— Burial boards are 
empowered to lay out and embellish any burial ground within their 
jurisdiction, a duty which applies to local authorities which are either 
biuial boards or exercise the powers of the same (m), and genex'aliy the 
management, regulation and control of burial grounds subject to the 
provisions of the Burial Acts and the supervision of the M. of H., is 
vested in and exercisable by the burial board or burial authority. 
The M. of H. (formerly the Secretary of State) is empowered to make 
regulations for the protection of public health and the maintenance of 
public decency (w). The Minister may also from time to time direct 
inspection of a burial ground to ascertain whether such regulations have 
been carried out (o), and a penalty not exceeding £10, on summary 
conviction, is provided for the obstruction of the inspector. 

The regulations still in force in many burial grounds (as distinct 
from cemeteries) seem to be those applied by the Home Secretary, 
or since 1900 by the L.G.B. or M. of H,, wdien sanction was given to 
the provision of the ground. A code of regulations under sect. 44 of 
the Burial Act, 1852, seems to have been drawn up by the H.O. many 
years ago (p), but it is not clear that this code extends to all burial 
grounds. It is believed that it was the practice of the H.O. to give a 
direction by letter that the code should apply (in some instances with 
modifications) to a particular burial ground. The M. of H. (successors 
to the L.G.B.) to whom the Secretary of State’s powers 'were transferred 
in this behalf in 1900 (q) have not apparently made fresh regulations 
under sect. 44 of the Act of 1852. Any person having the care of a 
burial ground to wdiich the regulations apply, vrho violates or neglects 
a. regulation is liable on summary conviction to a fine of £10 (r). Some 
burial regulations forbid any earthen grave to be dug within one foot 
of any other grave, others vary the distance, while regulations regarding 
burials in common graves differ. A usual regulation seems to be that 
'' one body only shall be buried in any earthen grave on the same day, 
unless the bodies be those of members of the same family ,* and that 


(i) See 2 )osff p. 338, ‘‘Register of Burials.” 

(k) Forgery Act, 1861, s. 36, as amended by Forgery Act, 1913, s. 20 ; 4 Statutes 

585, 

(l) Ibid,, s. 5 (2) ; 4 Statutes 792. Cf, provisions of s. 15 of the Burial Act, 
1857 ; 2 Statutes 233, re registers of a burial authority. 

(m) Burial Act, 1852, s. 30 ; 2 Statutes 200. 

(n) Ibid,, s. 44. 

(£>) Burial Act, 1855, s. 8 ; 2 Statutes 220. 

(p) This is given on pp. 713, 714, of Brooke Little’s Law of Burials, 3rd ed. 

(q) Burial Act, 1900, s. 4 ; 2 Statutes 251, 

(r) Burial Act, 1855, s. S ; 2 Statutes 220. 
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every coffin be forthwith covered with earth at least a foot thick, which 
shall be closely rammed down, never to be disturbed.” 

It should also be noted that the H.O. have from time to time issued 
“Circulars” and “Directions” and “ Suggestions ” with regard to 
burial grounds. ' 

As to the acquisition under the Open Spaces Act, 1906, of a burial 
ground by a local authority, see the title Open Spaces. [059 J 

C. Government Control and Snpervisioii of Burial Grounds,^ — As^ to 
the closing of a burial ground because it is overcrowded, see the title 
Disused Burial, Geounbs.' 

The Minister of Health may obtain an Order in Council requiring 
churchwardens or other persons having the care of vaults or places 
for burial to do certain acts to prevent these places becoming a danger 
to health. The expenses of so doing are recoverable out of the general 
rate, and the order must be published in the London Gazette {s)» Should 
there be default by persons not being churchwardens in complying with 
the Order the Minister may authorise the churchwardens. In such a 
case the latter have powers of entry, etc., for the required purpose, and 
it is a misdemeanor to obstruct them or persons acting under their 
instructions (i). 

The Minister of Health may also apply for an Order in Council 
making regulations, as regards public health and decency, in the case 
of burials in common graves in the metropolitan cemeteries mentioned 
in Schedule B. to the Burial Act, 1852 (u), or in any cemetery provided 
under a local Act. Any order must be published in the London Gazette^ 
and the penalty for violation or wilful neglect to observe the regulations 
is £10 (a). 

Finally, the Secretary of State may appoint a person to hold an 
inquiry as to consecration of a burial gi'ound, the building of a chapel, 
fees to ministers and sextons, and may assign the remuneration and 
pay the expenses of the inquiry out of moneys provided by Parliament. 
He may also, however, order the burial authority (or other parties 
conceimed) to pay the whole or part of the expenses of the inquiry (5). 

D. The Practical Administration of a Burial Ground.—In the follow- 
ing paragraphs, which are of a practical nature, the term cemetery will 
be used to include both “ burial grounds ” and “ cemeteries,” this 
section of the article being one that deals with points common to both. 

The burial authority will appoint its clerk (who may also act 
as registrar of burials) (c), and a superintendent of the cemetery. It is 
advisable that the statutory records, books and plans should be under 
the control of the clerk, who is generally the clerk to the local 
authority and has a cleiical staff to assist him, though duplicate 
documents may conveniently be kept at the cemetery superintendent's 
office. With regard to the statutory grave plan (d), which should be 
prepared by a qualified surveyor, it is almost essential that the superin- 
tendent should have a copy. This plan should plot out in advance, 

23 '2 'Statutes' -235... - 

(t) Burial Act, 1859, s. 1 ; ibid,y 238. 

(u) Ibid,, 210. 

(a) Burial Act, 1857, s. 10 ; ibid,, 232. 

(b) Burial Act, 1900, s. 5 ; 251. 

(c) See the Registration of Burials Act, 1864, s. 1 ; ibid,, 276. Sometimes the 
cemetery superintendent is the registrar of burials. 

(d) Injm, 
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grave spaces and paths. It should have a numbering system at once 
reliable and accurate. Further practical considerations suggest that 
the cemetery clerk (the official who deals with burial a.ffairs) should not 
take fees in person, but these should be paid direct to the accountant’s 
department and a receipt given. When this is shown to the cemetery 
clerk he is in a position to book the grave. 

Fees, regulations and registration of burials wdll be dealt with 
elsewhere (^). 

The Statutory Records —A cemetery authority is under statutory 
obligation to keep the following three records, viz. : 

1. , A grave plan. 

: 2. A register of graves. 

8, A register of burials. 

(i.) Grave Pkm.— ^ The area to be used for graves shall be divided 
ill grave spaces, to be designated by convenient marks, so that the 
position of each may be readily determined, and a corresponding 
kept on which each grave space shall be shown ” (/). In the case of 
the cemetery, a similar plan is required by sect. 41 of the Cemeteries 
Clauses Act, 1847 (g). 

In practice, it will be found convenient to make two copies of the 
plan (under the surveyor’s direction), sixteen feet to the inch being a 
suitable scale. Graves available for purchase should have a distinctive 
colour according to class (there are usually three classes, as well as 
“ common graves ”), and the nmnbering should be marked con- 
secutively in advance by the surveyor who draws up the plan. In a 
large cemetery the ground is sometimes divided into sections, e,g. A, 
for consecrated ground ; B, for Nonconformist, and so on. As to the 
purchase and transfer of rights of burial, see p. 349. C6623 

(ii.) Register of Graves. — No. IV. of the statutory regulations usually 
in force (h)^ provides for a register of graves^ its requirements being the 
name and age of each person buried, and the date of the interment. The 
corresponding record required by sect. 41 of the 1847 Act (i) is a register 
of grants of exclusive rights of burial, containing the name and address 
of each grantee. The headings of the register (which is the burial 
authorities’ ledger ”) will therefore contain ail the information required 
by statute (and any further information the cemetery authority may 
find convenient) in the case of private graves. There is no apparent 
necessity to keej) in all cases a register of common graves, for burials 
in the latter being usually made consecutively until the grave is full, 
the burial register {q.v.) wdil be sufficient for reference. It will be found 
convenient in the register of private graves to give particulars of the 
grave, number of interments allowable, name and address of purchaser 
or transferee, the number in the burial register, and the particulars of 
interments. Some burial authorities {h) have an excellent system of 
leaving a space in the register for a signed receipt of the deed by the 
purchaser of the grave. It cannot be too strongly insisted that any 
scheme ensuring accuracy in a matter of this kind is commendable. 

(e) For Fees, seepost, p. 340; Regulations, posif, p. 339; and Registration, post, 
pp. 342 et seq. 

if) Regulation II. of the H.O. series, see ante, p. 335. 

(g) 2 Statutes 264. 

(k) the H.O. Circular of November, 1872, last paragraph ; further as to this, 
Brooke Little, 3rd eel., p. 706. 

(i) 2 Statutes 264. 

(k) E,g. the Battersea Borough Council. 

L.G.L. II.— 22 
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Some burial authorities add to their register of graves additional infor- 
mation likely to prove useful to them, e.g, ‘‘ Has the grave a monu- 
ment ? ’’ or, Is this a case in which fees are paid for planting ? ” As 
a considerable income may accrue to a burial authority from the care 
of graves, this last entry may prove useful. 

As to common graves, owing to the prohibition in para, vi., of the 
ILO. regulatio^^ (Z) of the interment in a grave of more than one body 
at one time, unless where members of the same family are interred, it 
is customary for burial authorities who usually have to arrange for 
more than one common interment on the same day, to keep in use as 
many common graves as will allow of the largest number of common 
interments likely to take place in any one day. Sometimes twelve to 
fifteen bodies are buried in a common grave, which is frequently dug 
to a depth of fifteen to twenty feet, a foot of soil at least being left 
between each coffin, such number being dependent upon the numb^er of 
children under the age of twelve years. There seems to be no maximum 
depth prescribed under any statutory regulations in force governing 
common graves, in practice the matter being one that is affected by the 
conditions prevailing in the particular burial ground or cemetery, e.g, 
nature of soil, drainage, etc. Once filled, common graves are not to be 
reopened. [663]J 

(hi.) Register of Burials— All burials in any burial ground under the 
Burial Acts, or in a cemetery (or in any other burial place, e.g, a vault, 
not subject to special statutory provisions as to registration of burials) 
must be registered in register books (m). Such a register usually con- 
tains the following entries : 

1. Register number. 

2. Name, age and address of person buried. 

8. Home address, and place where death occurred. 

4. Nature of certificate (‘‘ death certificate ” or ‘‘ coroner’s order,” 

etc.). 

5. Date of burial. 

6. By whom ceremony performed. 

7. By whom certificate given under Burial Law^s Amendment Act, 

1880 (n). 

8. In what ground buried (Church of England, Roman Catholic, or 

unconsecrated), 

9. Whether parishioner or non-parishioner. 

10. Section of ground and number of grave. 

11. If new private gravcj state class. 

12. Depth of private grave prior to interment. 

18. Remarks. 

It will be noted that not all these items are statutorj?" requirements, 
but the additional headings may be useful for purposes of record and 
reference. In such a register, the insertion in the “ Remarks ” column of 
the word “stillborn ” will sufficiently explain the entry in such a case. 

In order to ensure accuracy, the register of burials and of private 
graves should be checked, say monthly, by comparing the entries therein 


(1) See Brooke Little, pp. 713, 714. 

(jn) Buriai Act, 1853, s. 8 ; 2 Statutes 213; Cemeteries Clauses Act, 1847, 
s. 32 ; ibid., 262 ; Registration of Burials Act, 18G4, ss. 1, 7 ; ibid., 276. 

(n) A provision rendered necessary by the Burial Laws Amendment Act, 1880, 
s. 10 and Sched, B. ; 2 Statutes 245, 247 ; extended to cemeteries under the P.H* 
(Interments) Act, 1879, by s. 9 of the Burial Act, 1900 ; 2 Statutes 252. 



Bukials and Bubial Gbound^^ 


839 . 


with the “ death certificates ” and “ coroner’s orders.” The grave plan 
can be checked by ticking off the grave spaces sold from the register of 
private graves. Lastly, “ common graves ” can be checked, when full, 
from the burial register. 

Other Useful Forms— It is also suggested that, beyond the require- 
ments specified above, a burial authority might, with advantage, keep 
in use other books and forms, e,g, : 

(a) Notice of Interment, i,e. the form that is filled up at the office 
of the burial authority when any one purchases a grave or arranges for 
an interment. These forms are usually distributed to undertakers. 
[6653 

(b) A. Fee Book. — This should contain a copy of the particulars of 
fees ■which the cemetery clerk hands to the undertaker to be paid in 
the accountant’s office. When the receipt for the fees is shown to the 
cemetery clerk he is in a position to book the order for -the grave. 

lemj 

(c) Deed of Conveyance of a Grave Space. — [See f ‘ Purchase and 
Transfer of Rights of Burial,” p. 849, post.^ £667] 

(d) Notice as to Planting of Graves. — reasonable time after the 
purchase of a grave, it is suggested that the clerk should call the owner’s 
attention to the willingness of the authority to plant and keep the 
grave in order on payment of a fee. It could be conveniently done 
when the deed of conveyance is issued. All planting charges, as a matter 
of convenience, should be made to fall due on one annual date, if at 
all possible, and an annual reminder should be sent if unpaid. As 
many burial authorities receive a considerable income from this source 
the matter is one worth attention. [6683 

(e) Various notices, as e.g. 'that sent to an undertaker or other person 
responsible for a burial, wffiere an interment takes place without the 
statutory certificate or order or the statutory declaration (o) has not 
been filled up, pointing out the consequences of the omission. £669] 

Burial Ground Eegulations.— It \YOuld be supei'fiuous to set out at 
length the comprehensive rules and regulations which, with certain 
variations, apply to all burial grounds and cemeteries, and which are 
displayed in a prominent position. These regulations in each case have 
been api^roved and adopted by the controlling authority who reserve 
the right, from time to time, to make any alterations that the}?- deem 
necessary. 

Briefly, they deal '^vith every matter concerning management, 
e.g, times and hours of opening, instructions with regard to notices of 
interments, and the payment of fees. Generally a cemetery is open 
for interments every w^eekday from 10 a.m. to 12 noon, and 1 p.m. to 
4.80 p.m. (Saturdays 9,80 a.m. to 12 noon), with the exception of 
Christmas Day, Good Fidday, Bank Holidays and days appointed for 
any general fast or thanksgiving. An additional fee is usually pre- 
scribed in the scale for funerals beginning betAveen 12 noon and 1 p.m., 
or AThich extend beyond noon or beyond the closing hours mentioned. 

Notices should also be draAAm up referring to statutory requirements, 
e.g. the necessity for the certificate Avith regard to a stillborn child, 
as well as other children, Avhich must be delivered Avhen -the body is 
left for interment ; and the delivery of the registrar’s certificate or 

(o) For tins, see S.R. & O., 1927, No. 485, Fifth Schedule ; 15 Statutes 814. 
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coroner’s order at the time of interment to the person avIio bnries, or 
performs the burial service. 

Other regulations govern the size and depth of private graves, state 
the necessity for the production of the deed of conveyance before the 
opening or re-opening of a reserved grave space, prescribe in some detail 
the type and material permissible for the construction of gravestones, 
monuments and curbing, and state the rights of the burial authority 
with regard to the removal or replacement of these. A clause is 
usually included disclaiming responsibility for accidents to monuments 
or gravestones in the absence of negligence on the part of the authority’s 
servants. Further regulations sometimes prohibit "'touting” within 
the precincts for the erection or repair of monuments, etc., or for other 
work connected with any grave ; and deal with the preservation of 
order, tidiness, and the protection of the authority’s property. £6703 

The Burial Sewice. — It frequently happens that the persons con- 
cerned with an interment prefer to leave arrangements for the attend- 
ance of a minister of religion in the hands of the cemetery authority. 
It is therefore advisable that the latter should be in a position to 
comply with any request of this kind. It is consequently the practice 
for the authority to arrange through the Free Church Council for the 
services of a Nonconformist minister, who will officiate at all Noncom- 
formist burials. A similar arrangement is come to with the rural dean 
(or other dignitary) for the services of a clergyman to perform the Church 
service (or such portion of it as is desired) at Church of England funerals. 
Usually the gentleman chosen is in residence near the cemetery, and the 
fees may be paid over to the imral dean by the authority for distribution 
by him. The attendance of a Roman Catholic priest is also provided 
for by arrangement with the Roman Catholic bishop. The regulations 
of the authority usually contain a clause indicating the arrangements, 
and giving the usual times (usually half-hourly) for services. An 
additional fee, prescribed in the scale, ma.y be charged for a service 
held at times other than at the usual time. By sect. 1 of the Parochial 
Registers Act, 1812 (p), officiating ministers have to keep registers of 
burials at which they officiate. The form of such a register (in v/hich the 
entries must be numbered consecutively) is given by Sched. (C) to the 
Act. This register is conveniently kept at the superintendent’s office. 
£6713 

Fees. — There are two chief tables of fees to be considered in con- 
nection with a burial ground : (i.) those payable for interments, private 
graves, the right to erect monuments (g), which need the approval of 
the M. of H., and when appi'oved are required by statute to be displayed 
conspicuously in some part of the cemetery ; and (ii.) those payable for 
services rendered by ministers of religion or sextons which require H.O. 
approval (?■). A further class of fees includes such items as the fee for 
planting ; the fee for exhumation (apart from the H.O. fee) ; a fee for 
registering the transfer of ownership of a grave. These fees, being a 
domestic matter, do not require the consents necessary for the two statu- 
tory tables mentioned above. Copies of both these tables are in practice 
supplied gratis to undertakei’s, though it appears to be the policy of 
burial authorities to encourage, as much as possible, personal dealings 

(p) 15 Statutes 692. 

(q) Burial Act, 1852, ss. 33, 34 | Burial Act, 1855, s. 7 ; Burial Act, 1900, s. 4 ; 
2 Statutes 202, 220, 251. 

(r) Burial Act, 1900, s, 3 j 2 Statutes 240.. 
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■between themselves and tlieir clients. The second mentioned table 
of fees, on the default of the local authority, can be settled by the 
Seci-etaiy of State ; but in either case the fees must he collected by the 
authorit5rand paid over to- the ministers who have rendered the services 
(tlie actual division being a matter that concerns those persons or bodies 
with whom arrangements w^'ere made for their attendance) (6*). A 
statutory fee not exceeding £2 has also been fixed as payable where the 
H.O. issues a licence (i) for the removal of a body, or remains of a body, 
which has been interred in any place of- burial {u). [0723 

Though the object of the establishment of iminicipal, etc., cemeteries, 
as has been observed elsewhere,' is not primarily to make profit, they 
should be rim, if possible, wdthout incurring loss, hence business principles 
should apply to their management. The following practical points 
regarding fees are suggested in this connection ; 

(i.) While fees should be sufficiently high to meet expenditure, they 
should bear favourable comparison wdtli those of neighbouring 
cemeteries. £6783 

(ii.) Wliile it is customary to charge higher fees for non-inhabitants 
than inhabitants it would, from a practical point of view% be a short-* 
sighted policy, merely with the object of attracting interments, to charge 
low non-parishioner rates. A cemetery may thus be quickly filled 
and the consequent necessity of providing an extension on new ground or 
area will arise. With regard to the latter possibility, local authorities 
should keep an eye on the rate at which the cemetery is being filled, 
and the chance of purchasing new land at a favourable time and price, 
and fix non-parishioner charges accordingly. A local authority could, 
apparently, exclude non-parishioners from its burial ground ; but 
see the exception in the case of “ poor person,” post, pp. 347, 348. 
[6743 

(iii.) It is advisable that the fee for an inclusive right of burial should 
cover the issue of the deed (a). [6753 

(iv.) Clergy fees must be the same in amount for both the con- 
secrated and unconsecrated parts of the cemetery. The Home 
Secretary, how^ever, is -willing, wdiere chai-ges for gra-^m spaces vary 
according to position, to approve varying fees -fcherefor (b) ; hence a 
smaller fee can be prescribed for the poorer classes. The clergy fee 
being now collected by the burial authority, it is desirable also that the 
interment fee should include the clergy fee. The cemetery authority 
and not the relatives are liable to pay the clergy fee. [6763 

(v.) The scale of fees should be as simple and intelligible as possible, 
and persons desiring to purchase graves or arrange for interments should 
be encouraged to deal direct with, the cemetery authority. Though 
private graves should be classified (according to position, etc.), it is 
desirable that there should be at least one class of private grave pro- 
vided at a fee wdthiri the reach of the humblest parishioner who is therebj^ 
encouraged to have a private grave rather than a right to a common ” 
interment. [6773 


( 5 ) See “ Burial Service,” ante, p, 340, 

(t) Under s, 25 of the Burial Act, 1857 ; 2 Statutes 236. 

(tt) Fees (Increase) Act, 1923, s. 7 ; 2 Statutes 254. 

(a) See “ Purchase and Transfer of Rights of Burial,” p. 349. 

(b) tl.O. Directions, dated Jan. 1, 1901 (printed in Brooke Little’s Law of 
Burials, p, 697). 
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(vi,) The scale of fees should cover the removal and replacement of 
ordinary gravestones only, the fee in the case of monuments being fixed 
according to size, weight, etc. The authorities sometimes decline to 
deal themselves with heavy monuments. In any case they should be 
careful to place aii}^ liability for accident upon the person concerned. 

4. .The Practice and Procedure of Burial, including Registration 

A. Burial without Reference to Coroner. — In the title Burial and 
Cremation it has been pointed out that the death of any person casts 
a duty upon some other person (or group of persons) with regard to the 
disposal of the remains. 

In the present section it is assumed that the death is “regular” 
(see post), and has occurred in a private house. It is forthwith the 
duty of the nearest relatives of the deceased present at the death {a) ; 
or failing such a person of every relative dwelling or being in the same 
sub-distriet ; or failing them of each person present at the death 
and of the occupier of the house; or failing them of each inmate 
of the house, and of the person causing the body to be buried to give, 
to the best of (their) knowledge and belief, information of the particulars 
required by law regarding the death, within five days of the death, to 
the registrar of the sub-district in which the death took place. It is 
forbidden {d) to dispose of the body of a deceased person except on 
a registrar’s certificate or a coroner’s order. One of the statutory 
requirements needed by the registrar is a “ medical certificate of the 
cause of death. ” [6793 

(a) The Medical Certificate —The iovm of certificate now required 
is that contained in the Third Schedule of the Registration (Births, 
Stillbirths, Deaths and Marriages) Consolidated Regulations, 1927 {e), 
and is given by the medical practitioner who was in attendance at the 
illness. It contains, besides the details necessary for complete identi- 
fication, what in the doctor’s opinion is the immediate cause of death, 
and mentions as well any morbid conditions noticed by the practitioner 
signing. Should he, however, be of the opinion that the cause of death 
appears to be one calling for farther inquiry he will withhold the 
certificate and report the matter to the local coroner. Should this 
official decide that an inquest is necessary the eventual burial of the 
body can only take place on the coroner’s order, but if the coroner 
should decide that an inquest in the particular case is not necessary 
(see below for the circumstances in which it mmt be held), he will 
acquaint the medical practitioner as early as possible and the latter 
will complete and sign the certificate. At the same time the doctor 
must hand the informant a notice to the effect that he has signed a 
medical certificate in the case of the person concerned (/). EfiSO] 

(b) Registration . — The death must be registered in the sub-district 
in wfiiich it occurred, and the medical practitioner must deliver, at the 
earliest opportunity, the “ certificate of death ” to the registrar of 
the sub-district. This is required by sect. 6 of the Act of 1926 (g), and 


(c) The Births and Deaths Registration Act, 1874, s. 10 ; 15 Statutes 740. 

(d) The Births and Deaths Registration Act, 1926, s. 1 ; 15 Statutes 768. 

(e) S.R, & O., 1927, No. 485 ; 15 Statutes 775 ; amended bv Regs, of 1930 : 
S.R.&:0., 1930,No.89. 

(/) For the form of this, see the 1927 Regulations, Fourth Schedule. 

(g) 15 Statutes 770. 
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the certificate should not be handed to the informant, as sect. 20 of the 
Act of 1874 allowed. (As to the time limit of twelve months with regard 
to registration, see Article 63 of the 1927 Consolidated Regulations.) 

The particulars required by the registrar are contained in nine 
columns, and coyer — date of death ; address, name, sex, age and rank 
or profession of deceased ; cause of death (from the certificate mentioned 
above). The informant signs in column 8, and the registrar should read 
over to him the particulars he has entered and make any corrections 
that may be necessary (/i^). The signature and official description of 
the registrar follow. The registrar then issues without fee to the 
informant a certificate that he has registered the death (i). Copies of 
the registration entry (necessary for various purposes, e,g, where the 
deceased is an annuitant, pensioner, or the holder of a life insurance 
policy and proof of death is needed) can, however, be obtained for a 
fee of two shillings and sevenpence, but various enactments provide for 
cheaper certificates in special cases. £681 J 

(c) The BuriaL - — The person procuring the burial having the 
registration certificate is now in a position to make arrangements 
for the sepulture. It may be that such requires the purchase of a new 
grave space, or necessitates the re-opening of an existing one. It is 
customary to leave in the undertaker’s hands a great part of the arrange- 
ments which would otherwise fall upon the person performing the duties 
he may have legally acquired (as executor), or assumed as a friend. 
Assuming that it has been decided that the burial shall take place 
in a burial ground or cemetery belonging to a local burial authority 
the executor will be handed a table of fees covering charges for vaults 
or brick graves and “ re-openings.” Such fees will vary in the case 
of earth graves, being divided into classes according to their position. 
For this iDurpose the grave plan (A), which may be seen either at the 
office of the burial authority, or at the superintendent’s office at the 
cemetery, will be consulted. Should it be necessary to re-open a vault 
or grave, the deed acknowledging the right must be produced (Z). 
The table of fees will contain also the charges for erecting, removing, 
or replacing headstones, for planting and turfing, and various other 
matters authorised by the cemetery authority with (if required) the 
proper statutory approval, and will provide also for a copy of the entry 
in the register of burials (m). The undertaker will, if required, make all 
arrangements through the burial authority for the attendance of a 
minister of religion at the burial in accordance with the practice at 
the cemetery or burial ground (n). 

The actual burial will now proceed in accordance with the bye-laws 
and regulations concerning burials in the particular cemetery or burial 
ground (o). Notice of interment will have to be given on the proper 
forms ; at the same time the undertaker will discharge all fees due. 
The burial cannot, in theory, take place without the production of the 
registrar’s certificate or coroner’s order for burial. In practice, how- 
ever, the burial authority will (in the proper circumstances) accept a 
declaration in the form allowed by sect. 1 (1) of the Births and Deaths 


(h) Directions as to the keeping of the registers are given by Part III. of the 1927 
Consol. Regs. ; 15 Statutes 770. 

(^) “ The Certificate for Disposal after Registry,” 1927 Consol. Regs., Art. 
84 (2) ; 15 Statutes 800. 

(k) See ante^ pp. 337 et seq. 
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Registration Act, 1926 (j?), that such a. certificate or coroner’s order has 
been given, and stating the reason for its non-prodiiction. The form 
used, which must be signed by the declarant, contains an intimation 
that the document referred to (or a duplicate thereof) must be sent to 
the authority as soon as possible, and that failure on the part of the 
responsible person to produce it will render him liable on summary 
conviction to a penalty of 405. 

Whenever an interment takes place without the production of the 
certificate or order it is usual for the clerk to the burial authority to 
give warning at once, to the undertaker or person procuring the burial, 
of the statutory penalty for failing to produce the document. 

The incidents of a burial, which, for purposes of comparison has been 
termed regular,” have been treated above. It will now be necessary to 
discuss the practice in cases where the medical practitioner’s certificate 
of death points to the desirability of extra precautions, or further pro- 
ceedings are occasioned by default in some particular or other. £6823 
Irregiilar'^^ Certification, — 1. In a case where within twelve 
months of a death (and fourteen days have expired) a registrar learns 
of a death, but has received no particulars of the same, he must send, 
on a form provided by the Registrar- General, a requisition to the person 
he believes can best supply the information. For this purpose the 
192T Regulations give lists of persons, in varying degrees of responsi- 
bility, who can be called upon for this purpose, according to whether 
the death took place in a house, in a public institution, or where a death 
was not in a house and a body was found exposed {q). If after making 
a second requisition the registrar fails to obtain the information he 
requires, the matter must be reported to the Registrar-General. 
£6883 

2. In a case where a registrar is informed of a death or a finding of 
a body after twelve months of either event, he must report the facts to 
the Registrar-General. On receiving from him a written authority to 
register (which must be preserved), he arranges for the informant, 
and the superintendent registrar to be present at his office and then 
proceeds to fill in the register in the ordinary except that in column 
8 he adds, “ on the authority of the Registrar-General,” and the super- 
intendent registrar also signs in column 9 (r). £6843 

B. Burial with Reference to Coroner : Registration of Stillbirths and 
Deaths. — Before registering a death within twelve months of date, or a 
stillbirthj a registrar must report to the coroner {$) : 

(i.) A death not attended during last illness by a medical prac- 
titioner; or regarding which he has been unable to obtain 
a completed medical certificate as to cause of death. 

(ii) A death which he has reason to believe to have been unnatural, 
or caused by accident, violence or neglect, or attended by 
suspicious circumstances, or the cause of which appears to be 
unknown. 

(iii.) A death due to one of a large number of causes which 
include abortion, industrial disease of the lungs, food and 
other forms of poisoning. 


(p) 15 Statutes 768. The form prescribed is printed ihid,^ p. 814. 

{q) Art. 61 of the 1927 Regulations (S.R. & O., 1927, No. 485) ; 15 Statutes 791. 
(r) Ibid,, Arts, 78, 74 and s. 35 of the Births and Deaths Registration Act, 1874; 

{s) See 1927 Regulations (S.B. & O., 1927, No, 485), Art. 75, ibid., 795, 
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(iv.) A death after: an operation necessitated by injiirys or under an 
operation or an ansesthetic. 

(v.) A' death where, the deceased was not seen by the certifying 
medical practitioner after deaths nor within fourteen days 
before death. 

(vi.) An alleged stillbirth where the registrar has reason to believe 
that the child was born alive. 

In these eases the registrar must make a report on the form provided 
by the Begistrai’-General, Furthermore, if the registrar has reason 
to believe the circumstances of a death are such that some other person 
besides himself should report to or notify the coroner, he must satisfy 
liimself that this has been done. A registrar must not register a death 
or stillbirth which he has reported to a coroner (as in the preceding 
paragraph) until he has received a coroner’s certificate or a notification 
that the coroner does not intend to hold an inquest. 

When a registrar, however, is informed hj a coroner that the latter 
does not intend to hold an inquest on a death or stillbirth the registrar 
must proceed to register the death, etc., in the usual way, subject to 
certain modifications (t). Such a notification as the above must be 
in writing, and this, with every coroner’s certificate of cause of death 
after post-mortem without inquest, must be delivered to the super- 
intendent registrar. £^853 

(a) Registration in Cases where an Inquest has been held{u), — A 
registrar must not register a death or stillbirth of which he is informed 
that a coroner intends to hold an inquest, until he has received the 
coroner’s certificate. If the same is not received within a certain time 
after the inquest he must report the matter to the Registrar-General. 
If the place of death of the deceased is unknown, the death is registered 
for the sub-district where the inquest was held. 

Where it appears from a eorGner’s certificate that a child, on whom 
an inquest has been held, was stillborn or that there is not sufficient 
evidence of it having been born alive, the registrar must register the 
death with the modifications showm in Art. 79 (a) to (e). In column 6 
(Signature, Description and Residence of Informant) ‘‘ Coroner . . 
is to be entered, wdiile in column 8 (Nature of E^ddence upon which 
registered as Stillborn) the words, Coroner’s . . . Certificate after 
Inquest held . . followed by date of inquest {a) must be wnitten. 

Registration in a case wdiere the registrar obtains a certificate from 
a coroner after an inquest has been adjourned under sect. 20 of the 
Coroners (Amendment) Act, 1926 (5), and not resumed, is piwdded for 
in Art. 81. 

When the entry of a stillbirth or death is complete, the registrar 
notes upon the coroner’s certificate the number of the place of entry 
in the register and the name of the sub-district (if not already entered 
by the coroner) and sends to the superintendent registrar the coroner’s 
certificate. 

In a case in which a registrar receives a coroner’s certificate upon 
an inquest on a stillbirth or death which he has previously registered^ 
he can (and must) make a fresh entry in the manner prescribed for entries 


(0 1927 Regulations (S.R. & O., 1927, No. 485), Art. 76 (1) ; 15 Statutes 796. 
(u) Ibid,, Arts. 78—83 ; ibid., 797. 

(a) As to entiy in register of burials of a stillborn, see Management of Burial 
Grounds,” ante, p. 338. 

(b) 3 Statutes 789. 
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on a coroner’s certificate, and add a note “ Ee-registered on coroner’s 
certificate at entry No, , . (c). 

[Note.— Part III. of the 1927 Eegulations contains general directions 
for the keeping of registers, the manner and form, the treatment of 
incomplete entries, corrections of errors, etc., and provides (Art. 20) 
for the delivery of filled register books to the superintendent registrar, 
and the preparation of indexes], [^86] 

(b) Certificates for Disposal. — (1) After Registry. ■ — The certificate 
given by the registrar that he has registered a death is now known as 
‘‘ the certificate for disposal after registry ” (d), and is given on the form 
provided by the Registrar-General. £^87] 

(2) Before Registry . — This certificate, which must also be on a pro- 
vided form, is given by the registrar to the effect that he has received 
notice of a death (d). 

In a case in which the registrar knows, or has reason to know that 
it is, or will be his duty, or the duty of any other person to report a 
death to the coroner, or knows or has reason to believe that the death 
has been or will be so reported (generally by the medical practitioner) 
and so has notified the coroner that he is unable to com23lete the medical 
certificate of the cause of death, the registrar will refuse to give the 
“ certificate for disposal before registry ” in respect of that death unless 
and until he is informed by the coroner that he does not intend to hold 
an inquest on the body : neither will he give such certificate unless the 
circumstances of the death within his own knowledge are such that, 
on the attendance of a qualified informant, he would be able to proceed 
with the registration of the death {e). 

In practice, when the medical practitioner concerned desires to 
report the matter of a death to the coroner, he acquaints (as a matter 
of convenience) the coroner’s officer. It is hardly necessary to add 
that the coroner makes no delay in coming to a decision. 

Where a coroner issues an order authorising burial he must give it 
to the relative of the deceased or other person who is about to cause 
the body to be buried, or to the undertaker (/), and every order contains 
a detachable portion on which the person effecting the disposal of the 
body can insert the details required by sect. 3 (1) of the Births and 
Deaths Registration Act, 1926 (g). 

It should be noted that where a registrar is informed that it is in- 
tended to cremate the body of a deceased person he will not give the 
“ certificate for disposal before registry.” (As to the procedure in such 
eases, see title Cremation.) 

In a case where a body is brought into England, and the death is 
such that there is no liability for registration under the Registration 
Acts, the registrar will give a certificate to that effect {h) for which a 
fee of five shillings is payable. 

By sect. 3 (1) of the Registration, etc., Act, 1926, a notification as 
to the date, place and means of disposal of the body of a deceased person 
has to be delivered to the registrar by the person effecting the disposal 
(the undertaker). The form of such a certificate of disposal is pre- 
scribed by the Seventh Schedule of the 1927 Consolidated Regulations ( i ) . 

(c) Registration, etc., Consol. Regs., 1927, Arts. 82, 83 ; 15 Statutes 800. 

id) Ibid,, Art. 84 (2) ; ibid. (e) Ibid,, Art. 84 (3) ; ibid. 

(/) Coroners’ Rules, 1927 (S.R. & O., 1927, No. 344/L. 13), Art. 5 ; 3 Statutes 800. 

(g) 15 Statutes 769. 

(h) See the 1927 Consol. Regs., Art. 85 and Sched. VI. for the statutory form ; 

800, 814, ^ ’ 

(i) Ibid., 814. 
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The registrar is under an obligation to keep a record in a form 
supplied by the Registrar- General of the issue of certificates for dis- 
posal or coroner’s orders for burial, or certificates for cremation, in the 
order in which he issues them, and on receiving a “ notification of dis- 
posal ” must complete the record (A). He must also note the issiie of 
a duplicate certificate in a separate register. 

If fourteen days elapse from the date of the registrar’s certificate or 
coroner’s order without receipt of the “ notification of disposal ” the 
registrar must make inquiry as to the cause of the delay {1), and should 
he then be informed that the body has not been disposed of, he must 
report the matter to the M.O.H. for the district (Z). Should it then 
appear that disposal has been effected without the statutory notifica- 
tion to him he must forthwith report the matter to the Registrar- 
General (m). 

[Note. — Certificates in the case of stillbirths are given on separate 
forms provided by the Registrar-General.] 

5. Burial of the Poor 

The Poor Law Act, 1930 (n). — The Poor Law Act, 1930 (n), contains 
provisions as to the burial of persons who were receiving poor relief (o). 
As successors to the guardians, the obligation of providing, as occupiers 
of their poor law institutions, for the burial of poor persons dying there- 
in, is also cast upon the councils of counties and county boroughs (p). 

Generally, a county or county borough council may bury the body 
of a poor person which may be within their area, the expenses falling 
upon the county fund or general rate fund (g), and the council may also 
pay the costs of the burial of any poor person dying outside the county 
or county borough, who at the time of his death was in receipt of 
relief from the council, receiving non-resident relief. 

As to the place of burial, sect. 75 (2) of the Act of 1930, requires 
that in all such cases the body must be buried either (i.) in the burial 
ground of the parish where the death occurred ; or (ii.) if the death 
did not take place in a workhouse or separate school, and the dead 
person at the time of his death resided in a parish within the county or 
county borough, in the burial ground of that parish ; (iii.) if the death 
occurred in a workhouse and the deceased before his removal thereto 
resided in a parish within the county or county borough, in the burial 
ground of that parish ; or (iv.) if the death occurred in a separate school, 
in the burial ground of the parish from which the deceased was sent 
to the school, or, if he was sent to the school from a workhouse, in the 
burial ground of the parish from which he was sent to the workiiouse ; 
(v.) if, however, the council have acquired under sect. 6 of the Burial 
Act, 1857 (r), or sect. 77 of the Poor Law Act, 1930, a right to bury in a 
burial ground, the deceased may be buried there unless he in his lifetime, 
or his wife, husband, or next-of-kin has expressed a desire to the 
contrary (s). 

{k) 1927 Consol. Regs,, Art. 87 (2) (3) ; 15 Statutes 801. 

{/) S. 3 (2) of the Births and Deaths Registration Act, 1926 ; ibid., 709. 

{m) 1927 Consol. Regs., Art. 87 (5) (6). 

(n) 12 Statutes 968 et seq. 

(o) Ibid., ss. 75—78 ; 12 Statutes 1005. 

(p) R. V. Stewart (1840), 12 Ad. & El. 773 ; 7 Digest 522, IS. 

{q) Ss. 75, 117. The latter is in part repealed by L.G,A., 1933, and replaced by 
ss. 180, 181, 183, 185, 187 of that Act; 26 Statutes 404—408. 

(r) 2 Statutes 229. 

(s) Poor Law Act, 1930, s. 75 (2) (e). 
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In the first four cases above if the burial ground mentioned has been 
closed and no other provided, or if owing to the crowded state of the 
ground the council consider that interment there would be improper, 
deceased may be buried in the burial gimmd of some neighbouring 
parish (^). If the deceased in his lifetime, or the wife, husband, or next- 
of-kin of the deceased, has expressed a desire to that effect, then, subject 
to the provision just mentioned, the burial is to take place in the 
burial ground of the parish in which deceased resided at the time of 
his death, or if the death occurred in a workhouse or separate school, 
in the burial ground of the parish in which the council are empowered 
to bury him in case (iii.) or case (iv.) above. 

If the deceased in his lifetime, or the wife, husband, or next-of-kin 
of the deceased, has expressed a desire that the burial shall take place 
in any particular burial ground (whether such a burial ground as is 
mentioned in the section or not), nothing in the section is to prevent the 
council from burying the body in that burial ground (#). £<389 J 

Expenses of Burial , — In the cases mentioned above the proper burial 
fees are to be paid to the person legally entitled to them, and for deter- 
mining the amount of such fees, a death in a workhouse, etc,, is deemed 
to be a death in the parish in which the body is buried {a). The council 
may also, when necessary, pay the expenses of burial of any idiot, 
imbecile, or insane person in receipt of relief, sent to an establishment 
for idiots or to a workhouse of another count}^ or county borough {h). 

The county or county borough may reimburse themselves for the 
expenses of the burial out of deceased’s assets (c), and the cost of the 
burial of a person is recoverable in the same way as the cost of any 
relief that might have been given to him when alive would have been 
recoverable (d). 

No officer concerned with the relief of the poor is to derive any 
profit from the burial. He must not act as undertaker for reward, or 
receive money for the use of the body for medical or anatomical pur- 
poses under a penalty not exceeding £5 {e). 

A county or county borough council may contribute tov/ards the 
provision or enlargement of a burial ground either in their county or 
county borough or in the parish in which their workhouse is situated, 
for the purpose of the burial of their poor(/), such sum as may be 
approved by the M. of II. Similarly with that Minister’s approval the 
same authorities may make agreements with the proprietors of a burial 
ground {i,e, a company, burial board, local authority, , committee, etc.), 
for the burial of their poor. 

[Note. — The above is only intended to be a resume of the provisions 
of the Poor Law Act, 1930, with regard to the burial of poor persons. 
As to the burial of poor persons generally, including mental patients, 
see 3 Halsbiiry (Hailsham ed.), pp. 604 et seq.^ £690] 

6. Bubial of the Ashes after Cremation 

After the cremation of the remains of a deceased person, the ashes 
must be given into the charge of the person who applied for the 
cremation, if he so desires. If not, the}^ are retained by the cremation 


(t) Poor Law Act, 1930, s. 73 (2) and proviso (i.) ; 12 Statutes 1003. 

{ti) Jbid.^ proviso (iii.). (a) Ibid,, s, 75 (3), 

(b) Ibid., s. 40 ; 12 Statutes 998. (c) Ibid., s, 20 (2). 

(d) Ibid., s. 76. (e) Ibid,, s. 78. (/) lUd., s. 77 (1). 
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authority,, and in the absence of any special arrangement for their 
burial or preservation, they must be either decently interred in a burial 
groundy or in land adjoining the crematorium reserved for the burial 
of ashes, or scattered thereon. In the case of ashes left temporarily 
in the charge of the cremation authority and not removed within a 
reasonable time, a fortnight’s notice must be given to the person who 
applied for the cremation before the remains are interred or scattered (g). 

The destination of the ashes of a person after cremation which are 
not claimed is clearly expressed by the above paragraph. Assuming, 
however, that they are claimed by the person who applied for the 
cremation, one of the methods for their disposal is burial. The ashes, 
enclosed in a suitable receptacle, may be buried in a grave, the right to 
burial being obtained in the usual manner. It appears to be the practice 
in such a case for the burial authority to charge the usual fees due in 
the case of the burial of a corpse, and presumably the same fee would 
be demanded if, as is sometimes the case, the urn containing the ashes 
is built into an existing or new memorial on a grave. Further, where 
there has been a previous cremation in pursuance of directions left by 
deceased, there is apparently no legal objection to the ashes being buried 
in consecrated ground, accompanied by the use of the burial service (h). 
It should be noted, however, that the incumbent of any ecclesiastical 
parish is under no obligation to perform a funeral service before, at, 
or after a cremation. Upon his refusal to do so, any clergyman of the 
Established Church, not prohibited under ecclesiastical censure, may 
at the request of the person having charge of the cremation or interment, 
and with the permission of the bishop, perform the service witliin the 
cemetery or burial ground (i). 

As to the disposal of an urn containing ashes in a church it has been 
held that it is not forbidden to place this in a church in which burials 
have been ordered to be discontinued ; and in a proper case a faculty 
may be obtained for the purpose (/^). In such a case, however, notice 
of the burial of the remains should be entered in a i^arochial burial 
register to be kept in the church (^;). 

7. Purchase and Transfer of Rights of Burial 

An exclusive right of burial in a burial ground or cemetery (Z), 
conferred by a burial authority, being an incorporeal hereditament in 
the nature of an easement, requires a deed to complete the title in law (m). 
It conveys no freehold right in the land specified in the deed, nor of 
itself the right to erect a gravestone or vault, nor to enter a vault to 
perform a ceremony (n). It does apparently include, ho-wever, a right 
to plant flowers on the grave and keep the head and curb stones in 
repair (o). By sect. 34 of the Burial Act, 1852, and sect. 7 of the 
Burial Act, 1855 (p), subject to the approval of the M. of H. a burial 
board is entitled to make charges for the exclusive right of burial, etc., 
and such fees and charges may be altered and revised from time to time 


ig) Cremation Regulations, S.R. & O., 19S0, No, 1010, Art. 16 ; 23 Statutes 10. 
(/^) Ee Dixon, [1892] P. 386 ; 7 Digest 563, 3$3, 

(i) Cremation Act, 1902, s. 11 ; 2 Statutes 284. 

(k) As to registration of burials in a churchyard, etc., see ante, p. 334. 

(0 Brymi V. Whistler (1828), 8 B. & C. 288 ; 7 Digest 530, 97, 

(m) 3 Plalsbury (Plailsham ed.), 579. 

(yi) See Hoskins-Ahrakall v. Paignton [1929] 1 Cli. 375 ; Dioesl (Supp ). 

( 0 ) A5/%v. / farm (1868), L.R. 3 C. P.523; 7 Digest 543, ; hut McGoimh 
. Lancaster Bunal Board (1888), 21 Q. B. D. 323 ; 7 Digest 543, 231, 

(p) 2 Statutes 202, 220. 
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with the approval of the M. of H. Power to sell, either in perpetuity 
or for a limited time, an exclusive right of burial in a cemetery provided 
under the P.H. (Interments) Act, 1879, is given by sect. 40 of the 
Cemeteries Clauses Act, 1847 (g), and no approval of the Minister is 
needed. [GOIaJ 

Forms, — A few forms, including (1) model deed of conversance, 
(2) an assignment of burial rights, and (3) a statutory declaration and 
an indemnity for use in the case of loss of the grant by the grantee, are 
appended. 

(1) With regard to the conveyance the following points should 
be noted : 

A. Identification is easy. 

B. The right to place a monument, gravestone, etc., is included. 

C. The capacity of the grave space concerned is clearly stated, the 
dates, etc., of interments are entered upon it (and also upon the register 
at the office of the authority), so that it can be discovered at a glance 
what space is still available, if any. 

D. As the document must be produced before the grave will be 
opened for an interment, the risk of any mistake is most remote (r). 

On a grant being made, the original holder is asked to sign the 
register of burials as having received the deed, or failing that, his 
written acknowledgment is pasted into the same record. 

The form of deed printed below is that suggested for Church of 
England or Nonconformist parishioners, etc. Should the grave space 
be situate in a part of the ground reserved for Roman Catholics, the 
following proviso is inserted, in order to satisfy the stipulation made 
at the time of consecration by the Roman Catholic Bishop, etc. {$), 

Provided always that no body shall at any time hereafter be interred in the said 
grave except that of a person who at the time of his or her death was a member of 
the Roman Catholic Church, and that if any dispute shall arise as to whether any 
person proposed to be interred in such grave was at the time of his or her death a 

member of the said Church the decision of the Roman Catholic Bishop of 

or of his Vicar-General (or in the event of there being no Roman Catholic Bishop 
at the time of the Vicar Capitular or other Roman Catholic Clergyman who in accord- 
ance with the regulations of that Church for the time being has general control of 
Roman Catholic affairs over an area within which the said Cemetery is situated) 
on the point shall for the purposes of such interment be final. 

DEED OF GRANT OF EXCLUSIVE RIGHT OF BURIAL 

BOROUGH COUNCIL ^ 

Town Clerk , Ground . 

By virtue of the provisions of the Burial Acts, 1852 to 1906, We, the Mayor, 

Aldermen and Councillors of the 

(Iiereinafter called the Council) being the Authority for the execution of the said 

Acts within the said Borough in consideration of the sum of pounds 

shillings pence, to us paid by 

of 

(hereinafter called the grantee) Do hereby grant this day of 

19...., unto the grantee the exclusive right of Burial in a piece of 

ground six feet six inches in length and two feet six inches in breadth, parcel of the 

Burial Ground of the said Borough situate in the Parish of in the County 

of and shown in the Register of graves kept by the Council as follows :-L 

Vol p See Ho Class 

and also the right to place a monument gravestone kerbing tablet or monumental 
inscription on such piece of ground. 

(r) For the course to be taken if the document cannot be found, see post , p. 333. 

(s) See ante , p. 327. 
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To bold the same to the grantee in perpetuity for the purpose of Burial subject 
to such Rules and Regulations as have been or shall from time to time hereafter be 
made by the Council or other competent authority in that behalf for the manage- 
ment regulation and control of the said Burial Ground and subject to such fees and 
payments as shall from time to time be fixed and settled by the Councif in relation 
to Burials or other matters which may affect the said piece of ground. 

Provided that no monument gravestone kerbing tablet or inscription shall be 
placed on such piece of ground except with the previous approval of the Council 
that every such monument gravestone kerbing tablet or inscription shall be kept 
in repair at the expense of the grantee or other the person or persons in whom for 
the time being the right hereby granted shall be vested and that the Council shall 
have the right to remove any monument gravestone kerbing tablet or weath which 
in their opinion has become unsafe or dilapidated or unsightly or which is not kept 
in proper repair. 


Note.— The grave referred to in this Deed of Conveyance is intended for not more 

than.... ........Interments and the Deed must be produced before the grave 

can be opened. 


Interment 

Register No. 

Date 

Name 

First 1 

Second 

Third 

Fourth 

Fifth 

















The Common Seal of the above-named Mayor, Aldermen and Councillors has 
been hereto aflixed by order of the Council in the presence of 


Town Clerk* 

C6923 

(2) With regard to the assignment an endorsement in the Register of 
graves should be made as soon as the rights are transferred. 

BOROUGH COUNCIL 

I, .of............................ in con- 
sideration of the sum of ...pounds paid to me by 

.....of 

(hereinafter called thp purchaser) do hereby assign unto the said purchaser the 
exclusive right of burial in a piece of ground, etc. {as in Deed of Grant, supra), which 

was granted to of 

in perpetuity by the Mayor, Aldermen and Coimcillors of by a deed 

of grant bearing date? day of 10 ...., and all my estate 

title and interest therein to hold the same unto the said purchaser in perpetuity 
subject to the conditions on which I held the same immediately before the execution 
hereof and I hereby certify that the transaction does not form part of a larger trans- 
action or a series of transactions in respect of which the amount or value or the 
aggregate amount or value of the consideration exceeds £500. 

Witness my hand and seal this day of ID 

Signed Sealed and Delivered by the 
above-named vendor in the presence of : 

Witness’s Name 

Address 



Occupation 


852 


Local Govern]^ Law, ^ and ^ Administration 


(8) As pointed out ante, p. 350, the grant must be^ produced before 
the grave is opened, but these grants are sometimes lost. It is 
suggested that the use of the following statutory declaration and 
indemnity will obviate some of the inconvenience resulting from such a 
loss 

(a) Statutory declaration : 

BOROUGH COUNCIL 

I, ....of 

do solemnly and sincerely declare 

1. That I am the person entitled to exercise the right of burial in.... 

{description of grave as in Deed oj Grant), 

2. That the Deed of Grant made out in (my) (the name of 

has been lost and notwithstanding an exhaustive search for it amongst all the papers 
in my possession or custody the said Deed of Grant has not been found by me and 
I verily believe the same has been lost and cannot be found. 

And I make this solemn declaration conscientiously believing the same to be true 
and by virtue of the Statutory Declarations Act, 18S5, 

Declared at this .....day of 19........ 


Before me, 


A Commissioner for Oaths 
or Justice of the Peace. 

E693a3 


[h] Indemnity: 

BOROUGH COUNCIL 

This Deed o! Indemnity is made the,;......,... day of 19 

Between ........ . . of 

(hereinafter called the Claimant) of the one part and the Mayor, Aldermen and 

Councillors of the acting as the Burial Board for 

the said .(hereinafter called the council) of the other 

part. 

Whereas the Claimant has by a statutory declaration made the 

day of 19.. . declared himself to be the person entitled to 

exercise the rights of burial in the grave {description of grave as in Deed of Grant) 


And the Council in pursuance of such declaration are prepared to allow the said 
Clahnant to exercise such right subject only to his executing this Deed of Indemnity. 
Now this Deed witnesseth as follows 

I. AThe Claimant hereby agrees that in consideration of his being allowed to 
exercise the right of burial in the grave aforesaid he and his successors in title ill 
indemnify the Council against all claims demands charges costs expenses actions or 
losses which the Council may suffer by reason of the exercise of the said right. 

In Witness whereof the Claimant has hereunto set Ms hand and seal the day 
and year first before written. 

Signed Sealed and Delivered by the 
Claimant in the presence of ; 

Witness’s Name 

Address 



Occupation 

London. — In the administrative county of London the metropolitan 
borough councils^ and the common council of the City of London are 
the authorities for providing burial grounds under the Burial Acts, 
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See title Food and Drugs Authorities. 
„ Adulteration of Food. 

„ Unsound Food. 

„ Food and Drugs. 

„ Imported Food. 

„ Preservatives. 

■„ Weights and Measures. 


See also titles : 

Artificial Cream ; 
Condensed Milk ; 
Cream ; 


Ice Cream ; 

Inspectors of Food and Drugs ; 
Milk and Dairies ; 

Sampling of Food and Drugs. 


Introductory. — The sale of butter, margarine and cheese is subject 
to the general provisions of the Food and Drugs (Adulteration) Act, 
1928 (a), under which it is an offence to sell any article of food which is 
not of the nature, substance or quality demanded or has been mixed 
with a foreign ingredient so as to be rendered injurious to health. 
In addition, Part II. of that Act contains special provisions applying 
to buttei', margarine and cheese, and also to milk-blended butter and 
margarine-cheese. In sect. 29 of the Act (b), special conditions are set 
out under which a warranty may be pleaded as a defence, an invoice 
being available as a waiTanty if a defendant has purchased margarine 
or milk-blended butter under the name of butter or margarine-cheese 
under the name of cheese. Further, an employer summoned for an 
offence under Part II. of the Act may avail himself of the right to 
summon the actual offender (c), although no such right is given to a 
person charged under sects. 1 to 5 of the Act. There are also special 
rules (d) for determining whether offences under Part II. of the Act 
are second or subsequent offences. All these special provisions appear 
in the Act in consequence of the fact that it is a consolidating statute, 
which re-enacted, substantially without amendment, a number of older 
Acts in which special restrictions on the manufacture, impoi’tation, 
storage and sale of butter, margarine, milk-blended butter, and mar- 
garine-cheese had been imposed from time to time. £6953 

(a) 8 Statutes 884e^5e{?. (6) S,29 (1) (a) ; ibid,, 902. 

(r)S. 27(6); ibid., 900, (rf) Sched. HI. ibid., 907 

L.G.L, II. — 28 
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■ Speeiai ' Powers o! , Sampling Officers,— In ■ the ordinary course, 
sampling officers (e) of local authorities find themselves obliged to piir- 
chase any samples of food which they wish to obtain. But in the ease 
of butter or cheese or substances purporting to be butter or cheese 
which are exposed for sale without being labelled as margarine, milk- 
blended butter, or margarine-cheese, inspectors may take samples for 
analysis without going through the form of purchase (/), Similarly, 
sampling officers (except market-inspectors and, in London, inspectors 
of weights and measures) may take for analysis samples from any pack- 
age in transit on any public conveyance if they have reason to believe 
that the package contains margarine, margarine-cheese or milk-blended 
butter which is not consigned in accordance with the statutory require- 
ments (g). If the name and address of the consignor appear on the 
package, one part of the sample, duly sealed and marked, must be 
forwarded to him (/^). £^^^3 

Sampling of Butter,. Margarine, Cheese, etc. — In a circular (?’) to 
Food and Drugs Authorities, the M. of H, lias advised that samples of 
these articles should be placed without paper (since paper acts as an 
absorbent) in a dr}^ wide-mouthed stoppered bottle or earthenware 
jar. It is an advantage to use a screw-capped bottle, provided with a 
cork-lined metal lid. If the receptacle cannot conveniently be sealed, 
it should be labelled and then enclosed in an envelope of stout paper 
secured at the ends with the official seal. [6971 

Composition of Butter.— The Minister of Agriculture in 1902 made a 
Regulation (/i:) providing that butter containing more than 16 per cent, 
of water is to be presumed not to be genuine until the contrary is proved. 
It is probably true to say that, except in the case of farm and creamery 
butter made in the United Kingdom, the contrary cannot be proved. 
For it is unlawful to import butter containing more than 16 per cent, 
of water (1) and also to have in a butter factory, or to consign therefrom 
any such butter {'?n), unless it be proved that the butter was not made 
or treated in the factory. 

In sect. 84 of the Act of 1928 (n), “ butter ” is defined as meaning 
the substance usually known as butter made exclusively from milk or 
cream, or both. It may not contain fat other than milk-fat. Salt 
and harmless colouring matters are permitted, but preservatives are 
forbidden by the regulations made under sect. 7 (2) of the Act (n), 
[698] 

Butter Blended with Milk. — It was once a common practice to 
blend butter with milk, the product containing a lower percentage of 
milk-fat and a higher percentage of water than normally made butter. 
Special restrictions were enacted as a result of which milk-blended 
butter has now virtually ceased to be a commercial product. For that 
reason the restrictions on the manufacture and sale of the article need 
not be set out at length. But, briefly, it is requisite that factories of 
milk-blended butter, and the premises of wholesale dealers, shall be 
registered with the Food and Drugs Authority (o) ; that records of 
wholesale consignments shall be kept for inspection (p) ; that all parcels 

(e) S. IG (1) ; 8 Statutes 894. (/) S. 16 (3) ; ibid,, 894. 

ig) S. 16 (4) ; ibid,, 894. (h) S. 18 (2) ; ibid., 896. 

(i) Memo. 36, Foods, 1929. 

(k) Sale of Butter B.eguIations, 1902 ; S.R. & O., 1902, No. 355. 

(0 S. 12 ; 8 Statutes 891. (m) S. 11 ; ibid,, 891. 

(n) S. 34 ; ibid, 905 ; s, 7 (2 ) ; ibid,, 889. (o) S. 8 ; ibid., 890. 

ip) S. 9 ; ibid,, 890. . 
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and packages shall be conspicuously labelled Milk^bleiided butter ” (g) ; 
and that milk-blended butter may not contain more than 24 per cent* 
of water (f). Milk- blended butter does not fail within the statutory 
definitiGii of margarine (,s). £699] 

Eegistration of Butter Factories, — ^All premises on which, by way 
of trade, butter is blended, reworked, or subjected to any other treatment 
(but not so as to cease to be butter), must be registered (t) mth the 
Food and Drugs Authority in accordance with an Order made by the 
Minister of Health. In that Order (u) forms are given for the certificate 
of registration and for the method of its endorsement when a factory 
changes hands. The local authority has no powm* to refuse registration, 
and must forthwith notify all registrations to the Minister of Agriculture 
and Fisheries (a). No premises may be used as a butter factory if they 
communicate otherwise than by a public street with factories of mar- 
garine, margarine-cheese or milk-blended butter or wdth the premises 
of wholesale dealers in those articles. No substance intended for use 
in adulterating butter may be kept in a butter factory, and any oil or 
fat capable of being so used is deemed to be intended for adulterating 
butter unless the contrary is proved (b). Sampling officers of Food and 
Drugs Authorities may inspect butter factories and take samples when 
specially authorised to do so by their council (e). pOOj 

Composition of Margarine. — ^Any substance (other than milk- 
blended butter) which resembles butter is margarine and must be sold 
as such (d). Margarine may be composed of animal or vegetable fats, 
or both. It need not contain any animal fat (e). It is not open to a 
vendor to say that margarine containing an excess of water is, by virtue 
of the statutory definition, genuine margarine, and that it is not 
adulterated (/). 

The manufacture and sale of margarine are hedged about with many 
provisions designed to prevent the substitution of margarine for butter 
and the adulteration of butter with fat other than milk-fat — either of 
which constitutes an offence under sect. 2 of the Food and Drugs 
(Adulteration) Act, 1928. A mixture of butter and margarine is 
margarine,’’ and must be sold subject to the regulations wdiich apply 
to margarine containing no butter-fat at all. But a farther provision 
forbids any margarine to be made or sold, even though duly labelled, 
if the fat of the sample contains more than 10 per cent, of butter-fat (g). 
On the face of it, this requirement prohibits additions 'which might 
increase the value of the margarine to a purchaser ; but the object 
evidently is to prohibit mixtures 'which would taste so much like butter 
as to facilitate fraudulent substitution. 

Other requirements as to the composition of margarine are that it 
may not contain a forbidden preservative (/^) ; and that margarine 
stored at a factory or consigned therefrom may not contain more than 
16 per cent, of water, though the occupier of the factory may escape 

(f?) S. G (5) ; 8 Statutes 888. (r) S. 11 (2) ; iMd,, 891. 

(s) S. 34 ; 2 bid., 905. (^) S. 8 ; ibid., 890. 

(u) Order as to Registration of Butter Factories, etc., 1907 ; S.R. & O,, 1907, No, 
1021 , 

(a) S. 8 (2) ; 8 Statutes 890. (6) S. 10 ; ibid,, 891. 

(c) S. 22 (2) ; ibid,, 808. (d) S. 34 ; ibid,, 905. 

(e) Wilkinson y. Alton (1908), 99 L. T. 119 ; 25 Digest 122, U2, 

(/) Burton <& Sons v. Mattinson (1902), 80 L. T. 770 ; 25 Digest 123, 450 ; Boberis 
y. teeming (1905), 69 J. P. 417 ; 25 Digest 88, 150, 

(g) S. 6 (2) ; 8 Statutes 888. (h) S. 7 (4) ; ibid,, 890. 
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conviction if he prove that the margarine was not made or treated in 
his factory (?1). Further, no margarine containing more than 16 per 
cent, of water or more than 10 per cent, of milk-fat may be imported 
into the United Kingdom The Commissioners of Cnstoms and 
Excise are responsible for enforcing the provisions as to importation 
and have special sampling duties accordingly (Z). 

There is no specific provision forbidding the sale by retail of mar- 
garine containing more than 16 per cent, of water, but this would almost 
certainly be treated by the courts as an offence. C^^OlJ 

Margarine Factories, etc. — Margarine factories and the premises of 
wholesale dealers in margarine must be registered with the Food and 
Drugs Authorit 3 L(m). The manner of registration and the necessary 
forms have been prescribed by the Minister of Health (ti). The local 
authority must foi*thwith notify registrations to the Minister of Agri- 
culture and Fisheries (o). Occupiers of registered premises must keep 
accurate and detailed records of consignments of margarine, and these 
records are open to inspection by officers of the Minister of Agriculture. 
It has been held in Scotland that the power to inspect these records 
carries with it the light to take notes therefrom (p). 

Registered premises are liable to inspection by officers of the 
M. of A. or M. of H., and these officers may take samples for analysis (g). 
Sampling officers of local authorities, however, have no powers of 
inspection or sampling at margarine factories. If a local authority 
wants information as to consignments, the proper procedure is to request 
the Minister of Agriculture to have an inspection made under sect. 9 
of the Act. The Minister has power also to give special authority to his 
officers to enter unregistered premises and take samples if there is 
reason to believe that manufacturing or dealing, of a nature to require 
registration of the premises, is being carried on, or that butter is being 
made or stored on the premises and that inspection is desirable (sect. 
22(3)). £702] 

Labelling and Marking of Margarine. — An elaborate code of rules 
applies to the marking of margarine, and must be observed by manu- 
facturers, importers, brokers, commission agents, and consignors, as 
well as wholesale and retail dealers (r). Every package containing 
margarine must have the word “ Margarine ” marked or branded on 
the top, bottom and sides, in printed capital letters not less than f-in. 
square. A tub at the back of a counter is a package requiring to be 
thus marked (^). Every parcel exposed for sale by retail must be 
labelled in printed capital letters, at least 1| in. square, clearly visible 
to the purchaser. But a number of pieces piled in a stack may form 
one “ parcel,” so that one label on the stack will suffice (t). Parcels 
behind a screen out of the sight of customers are not exposed for sale (u), 


(i) S. 11 (1) ; 8 Statutes 891. (k) S. 12 (1) (f) ; ibid., 892. 

(0 S. 16 (4) ; ibid., 894. (m) S. 8 (1) ; ibid., 890, 

(n) Order as to Registration of Margarine Factories, etc,, 1900 ; S.H. & O., 1900, 

(o) S. 8 (2) ; 8 Statutes 890. 

(p) Hart V. Coken and Van der Laan (1902), 4 F. (Ct, of Sess.), 445 : 25 Digest 

126, c. . s 

(q) S. 22 (1) j 8 Statutes 898. (r) S, 6 ; ibid., 888. 

(b) McNair v. Horan (1904), 91 L. T. 555 j 25 Digest 124, 434. 

(t) ParUmon v. McNair (1905), 93 L. T. 553 ; 25 Digest 124, 455. 

{u) Cram v. Lawrence (1890), 25 Q. B. D. 152 ; 25 Digest 124, 456. 



Butter, Margarine' and Cheese 


857 


but wrapped margarine, on the counter of the shop where customers 
can see the packets, is still exposed for sale in spite of being in 
wrappers (a). 

Further, margarine sold by retail (except in branded or durably 
marked packages), must be delivered in a paper wrapper on the outside 
of which the word “ Margarine ” must be distinctly and legibly printed 
in capital letters at least half an inch long. No other printed 
matter (except a statement of weight) may appear on the outside of the 
wrapper (or of the outer wrapper if there be more than one). But 
margarine sold on bread or fish in a restaurant for consumption on the 
premises need not be sold in marked wrappers (b). 

When butter is demanded, and margarine, not so labelled, is sold, 
it is usual for the sampling officer to prosecute the vendor for the two 
offences of (i) selling butter not of the nature demanded, and (ii) selling 
margarine in an unmarked wrapper. 

The word wrapper ’’ has a wide meaning. When a pound of mar- 
garine was sold in a cardboard box, to which a folded paper was attached 
by a paper band, and the wurd Margarine ’’ was printed partly on the 
box, partly on the paper and partly on the band, it was held that the 
box, paper and band together constituted a “ wrapper ’’ (c). It has 
been held to be an offence to gum on to the wrapper, slips or labels 
containing other printed matter (even the price), and to piint other 
matter on an opaque inner wrapper covered by a transparent outer 
wrapper printed with the word “ Margarine ’’ only (d), but this decision 
was given under the corresponding section of the Butter and Margarine 
Act, 1907 (e), now repealed, which w^as not worded in precise^ the same 
way as sect. 6 of the Act of 1928 ; and therefore the authority of the 
decision now is questionable. 

Margarine may not be described on any wrapper, label, advertise- 
ment or invoice by any name other than (i) “ Margarine ’’ or (ii) a name 
combining the word Margarine ” with a fancy or descriptive name 
approved by the Minister of Agriculture, and printed in type not larger 
than, and in the same colour as, the word “ Margarine ’’(/). The 
Minister is prohibited from giving his approval to any fancy or descrip- 
tive name, if it refers to or is suggestive of butter or an}d:hing con- 
nected with the dairy interest (g). It has been held in Scotland that a 
sheriff was justified in finding that the words “mixed with Maypole 
butter ” on a wrapper were part of the name applied to the margarine (h). 
On the other hand, in an English ease («) the words “ churned with fresh 
milk ” were held not to constitute a fancy or descriptive name. In a 
later Scottish case (k) a full court reviewed these decisions and held 
by a majority that the words "" containing a small quantity of butter 
were merely descriptive and did not form part of a fancy name. 

Although approved fancy names may be used in invoices and 


(a) Wheat v. Browns [1892] 1 Q. B. 418 ; 25 Digest 124, 457, 

(b) Moore v. Pearce^s Dinmg and Refreshment Eoo7ns^ Ltd., [1895] 2 Q. B. 657 ; 
25 Digest 124, 45S. 

(c) Toler v. Bischop (1895), 65 L. J. (M. C.) 4 ; 25 Digest 123, 4oS. 

id) Millard V, Allwood, [1912] 1 K. B. 590 ; 25 Digest 124, 461. 

ie) S. 8; 7 Edw. 7, c. 21. 

(/) S, 6; 8 Statutes 888. 
ig) S. 23 ; ibid., 899. 

(h) Maypole Dairy Co., Ltd. v. Patterson, [1923] S. C. (J.) 85 ; 25 Digest 125, s. 

(i) Hawes v. Stephens, [1924] 2 K, B. 179 ; 25 Digest 125, 465. 

(k) Somerville and Barr, Ltd. v. Chalmers, [1925] S. C. (J.) 70 ; Digest (Supp.). 


S5S Local Goveenment. Law' anB 'Abministration 

advertisements, they may not (contrary to the apparent ineaiiing of 
the snb-sectioii in which they appear) be used on the wrapper ” (I). 
I“702a3 

: ' Cheese and Margarine - Cheese. — Cheese ^ may • not contain any 
fat other than milk-fat, and any substance resembling cheese but 
containing fat not derived from milk, must be sold as ‘‘ margarine- 
cheese under conditions as to labelling and branding exactly 

similar to those which apply to margarine, the name ‘‘ Margarine- 
cheese being used instead of “ Margarine.’’ Factories, and premises 
of wholesale dealers, must also be registered in the same manner as 
described above in the case of margarine. The Minister has not 
exercised his power to prescribe any standards for the percentage of fat, 
water and other ingredients in cheese. £7033 ■ 

London. — The law as set out above is equally applicable to the 
Metropolis, the Food and Drugs Authorities being the Common Council 
in the City of London and the metropolitan borough councils elsewhere 
in the administrative county (n). £7043 


(0 Williams^. Baker, [1911] IK. B. 5^1 25 Digest 125, ; 2 ind Millard v. 

Allwood, [1912] 1 K. B. 590 ; 25 Digest 124, 461. 

pw) S. 6, and see definition of “ cheese ” in s. 34 ; 8 Statutes 88S, 905. 

(n) Food and Drugs (Adulteration) Act, 1928, s. 13 ; ibid., 893. 
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See Euttee,- Maegaeine and Cheese. 
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Inteoductory 

At the present day the making of bye>laws is almost invariably 
authorised by statute, and in relation to local authorities a bye-law ma}^ 
be defined as being a local law made, with due legal sanction, by a body 
of persons in respect of a matter specially referred to that body by 
Parliament. 

Bye-laivs, therefore, are one form of that subordinate legislation 
“ conditional on the use of particular powers or on the exercise of a 
limited discretion ’’ which “ it is no uncommon thing to find entrusted by 
the legislature to persons in whom it reposes confidence (a). £705]] 

Rules and regulations are similar forms of the same subordinate 
legislation ; between them and bye-laws there would appear to be no 
essential difference, but in the case of some statutes (notabl}?- the 
1875) a ^veil-marked distinction is drawn, the term bye-law ” being 
used to denote an ordinance for the breach of which a fine may be 
recovered and the terms of which must have been approved by a Govern- 
ment department, whilst the terms regulation ” or “ rule ” are 
generally restricted to rules, obedience to which is not secured by the 
imposition of a penalty, and which may be drawn up by the local 
authority of their own motion. £706] 

The present tendency of the legislature in passing bills is to lay down 
general principles, and to avoid going into administrative details 

(a) jS. v. Burah (1878), 3 App. Cas. 889, 'per Lord Selborne, at p. 906 ; 17 
Digest 450, 297. 
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which would frequently overload the statute. There is an increasing 
tendency to allow matters of subordinate importance to be dealt with 
by codes of rules^ regulations or bye-laws authorised by the statute. 
C'3'07] 

Delegated authority of this kind must be exercised strictly in 
accordance with the statutory authorisation (b), and in the spirit of the 
enabling statute (c). Statutory rules, orders and bye-laws differ from 
statutes in that the judiciary may question their validity, and examine 
if the conditions precedent have been complied with (d). 

The judiciar}^ may consider if bye-laws are reasonable, and if they 
fail to comply with such tests as the judiciary may apply, then the court 
may quash them or treat them as unenforceable (e). [^TOS] 

There is an old-established doctrine that a body corporate may of 
their own motion by bye-lawn's regulate any matter wdiich is relative to 
the purposes for which they were constituted a corporate body. But 
it is doubtful whether at the present day this doctrine has an}^ applica- 
tion to councils of boroughs or other local authorities, in view of the 
numerous instances in which Parliament has conferred on these bodies 
power to make bye-laws for specific purposes, ilgain, even a powder to 
regulate their proceedings by standing order has been conferred by 
statute on borough councils (/) and other local authorities, a power 
which would not be needed, if bye-laws could be made by virtue of 
the constitution of the council as a corporate body. [709 ] 

A bye-law w^hich requires the confirmation of a government depart- 
ment is often based on a model prepared by that depaidment, or on a 
bye-law which is in force in a neighbouring borough or district. In 
general, a draft of any series of bye-laws pi’oposed by a local authority 
must be open to public inspection for a month before an application 
for confirmation is made, and notice of the intention to apply for 
confirmation must be advertised locally (g). [710] 

There is no discretion latent in a bye-law ,* it should say what may 
or what may not be done unequivocally ; its terms shouki be definite 
and ascertainable by all (/z). [711] 

One of the main reasons for allowing matters to be dealt with by 
bye-law is that the conditions in boroughs and districts often vary, 
and the system allow^s a code suitable to the circumstances of the 
particular borough or district to be drawn up. Many of the subjects 
on which bye-laivs are authorised by the P.H.A., 1875, originally w^'ere 
regulated by direct enactnients in local Acts. But these provisions 
have been found to impede progress because a provision in an Act of 
Parliament is too rigid and can be amended only by further legislation, 
wdiile a bye-law, on the other hand, is elastic, in so far that its terms can, 
by an exercise of simple machinery, be amended to meet any alteration 
of conditions or methods, which experience has slmw-n to be needed. 
17123 


(b) Hacking v. Lee (1860), 2 E. <fe E. 906 ; 13 Digest 556, IISS ; Be Davis, Ex 
parte Davis (1872), 7 Ch. App. 526 ; 42 Digest 783, 2132. 

(c) Richards v. A.-G. of Jamaica (1848), 6 Moo. P. C. C. 381 ; 42 Digest 782, 
2114 ; Schneider v. Bait (1881), 8 Q. B. D. 701, 705 ; 42 Digest 784, 2141. 

(d) Such as publication, Dreiei v. Harlow (1875), 39 J. P. Jo. 420 ; 22 Digest 315, 
3079 ; Timothy v. Fenn (1910), 74 J. P. 123 ; 22 Digest 315, SOSO. 

(e) See post, p. S64s. 

(/) Municipal Corpus. Act, 1882, para. 13 of Second Schedule ; 10 Statutes 660 
(replaced by L.G.A., 1933, para. 4 of Part V. of Third Schedule; 26 Statutes 501), 

(g) See post, p. S62. 

(h) See post, p. 368. 
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Model bye-laws for the control of new streets and buildings and more 
than twenty other subject-matters, under the 1875, were first 

issued by the Local Government Board in 1877. The building bye-laws 
have been drastically revised on numerous occasions as building science 
has progressed (2), and are dealt with in the title Building Bye-la’WS. 

Bye-laws made under statutory powders do not bind the Crown 
unless this is expressly or implicitly authorised by the statute (k), £714 J 

Powers 'OF Local Authorities to make Bye-laws 

Good Eule and Government — By sect. 28 of the Municipal Corpus. 
Act, 1882, an extensive power of making bye-law^s for the good 
rule and government of a borough and for the prevention and 
suppression of nuisances w^as conferred on borough councils. This 
power was extended to county councils by sect. 16 of the L.G.A., 1888, 
but the interaction of these sections and sect. 187 of the P.H.A., 1875, 
was b}^ no means clear. aAII three sections are repealed by the L.G.A., 
1988 (except as to London). Sects. 249 and 250 {1) of that Act provide 
that bye-laws as to both good rule and government and nuisances 
shall be subject to confirmation by the Home Secretary, unless they 
relate to public health or to any other matter, which in the Home 
Secretary’s opinion and that of the M. of H., concerns the functions of 
the latter rather than those of the former, in wdiich event the Minister 
is the confirming authority (m). The validity of a bye-law is not to be 
questioned in any legal proceedings on the ground that the Home 
Secretary or the Minister, as the case may be, was not the confirming 
authority in I'elation to the bye-law (n). Sub-sect. (5) of sect. 249 
also confers on urban and rural district councils a new power of enforcing 
any bye-laws made under the section by a county council which may be 
in force in the whole or any part of their district. 

These bye-laws are further dealt with in the titles Good Rule 
and Government and Nuisances. 

It will be seen from the later portions of this title that owing to 
the nebulous character of the power of making bye-laws given by 
sect. 28 of the Municipal Corpns. Act, 1882, and sect. 16 of the L.G.A., 
1888, several legal decisions have been given illustrating the character- 
istics which a valid bye-law must possess. £7153 

Other Bye “laws. — The powers of making bye-laws given by the 
P.H.A., 1875 to 1982, are numerous ( 0 ), hut convey a mere indica- 
tion of the scope of the b 3 m-laws authorised. This will best be shown 

a reference to the title Building Bye-laws which reproduces 
the various enactments authorising bye-laws as to new streets and 
buildings, and to sect. 80 (common lodging-houses) and sect. 118 
(offensive trades) of the P.H.A., 1875 (p). £7163 

A. N. C. Shelley,. M.A., B.C.L. (M. of H.), R.I.B.A. Journal, 
1922, December 23, and the title Building Bye-laws, ante, at p, 298. 

(k) Gorton Local Board v. Prison Commrs. (1887), repoii:ed, [1904] 2 K, B. 165, n, ; 
42 Digest 690, 1050 ; Cooper v. Hawkins, [1904] 2 K. B. 164 ; 42 Digest 692, 1075. 

(l) 26 Statutes, title “ Local Government.’’ 

(m) L.G.A., 1933, s. 249 (2). 

{n) Ibid., s. 249 (3). 

( 0 ) See 13 and 25 Statutes, title “ Public Health.” Po^ver to make bve-laws on 
various subjects is given by sects. 44, 80, 90, 113, 141, 157, 164, 169, 171, 172 and 
314 of the P Ji.A., 1875, and in addition by other provisions of amending Acts. All 
these bye-laws are subject to confirmation by the M. of H. 

(p) 13 Statutes 658, 671. 


S62 Local Goyernment Law. and Administration 

Of the other bye-law-making powers which aifect a large class of 
the comimmity, the power of making bye-laws under sect. 46 of the 
Education Act, 1921 (^), as to the attendance of children at public 
elementary schools, subject to the confirmation of the Board of 
Education, under the Advertisements Regulation Acts, 1907 and 1925 (r), 
regulating the exhibition of advertisements, and under sect. 10 (s) 
of the Petroleum (Consolidation) Act, 1928, regulating the appearance 
and prohibiting the establishment of petrol filling stations (see title 
Petrol Filling Stations), are perhaps the most important. Both 
advertisement bye-laws and petrol station bye-laws are subject to the 
Home Secretary’s confirmation. [717] 

A power to make bye-laws is often given by local Acts. J 

Publication and Confirmation of Bye-laws 

Procedure. — The L.G.xl., 1933, which repeals the greater part of 
sect. 184 of the P.H.A., 1875 (t), and the whole of sect. 23 of the 
Municipal Corpus. Act, 1882 (the two codes in force before June 1, 1934), 
provides by sect. 250 {u) a code which is applied to bye-laws made 
under the powers set out below and can conveniently be applied by any 
future Act authorising the making of bye-laws. The unrepealed portion 
of sect. 184 provides that bye-laws made by a local authority under the 
P.H.A., 1875, shall not take effect until they have been confirmed by 
the Minister of Health. In applying sect. 250 in any future Act it will 
be necessary to specify only the purposes for which the bye-laws are 
authorised and the Government department by whom they are to be 
confirmed. Sect. 250 applies to any bye-laws made by a county 
council, borough council, district council or parish council after June 1, 
1984, under : 

(1) The L.G.A., 1938, or the P.H.A., 1875 to 1932, except bye- 

laws as to wires in streets made under sect. 13 of the P.H.A, 
Amendment Act, 1890 (a), 

(2) Any enactment in force on June 1, 1984, and incorporating or 

applying sects. 182 to 186 of the P.H.A., 1875, or any of them, 
or sect. 23 of the Municipal Corpus. Act, 1882, or sect. 16 of 
the L.G.A., 1888. 

(3) Any local Act passed before August 11, 1875, being bye-laws 

for a purpose for which, or similar to which, bye-laws may be 
made under the P.H.A., 1875 to 1932 (5). 

(4) Any enactment passed after June 1, 1934, and conferring on 

any of the councils above-mentioned a power to make bye-laws. 

A few amendments of the pre-existing law were introduced into 
sect. 250 of the Act, to which attention will presently be drawn. |[7193 

The bye-laws must be made under the common seal of the council, 
or in the case of b3^e-laws made by a parish council under the hands 
and seals of two members of the parish council (sect. 250 (2)) (u). This 
exception is needed because a parish council have no common seal, 
see sect. 48 (3) of the Act (bb). £7203 

Bye-laws have no effect until they have been confirmed by the 

(q) 7 Statutes 155. (t) 13 Statutes 908, 1118. 

(s) Ibid., 1176. (t) Ibid., 705. 

(u) 26 Statutes 440. 

(a) 13 Statutes 828. These bye4aws are confirmed by the Minister of Trans- 
port, and s. 18 is complete in itself. 

(b) See s. 249 of the L.G.A* 1988 ; 26 Statutes 439, authorising bye-laws for 

good rule and government, etc. (bb) 26 Statutes 329. 
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authority by whom they are to be confirmed, xlt least one month 
before application for confirmation is made, notice of the intention to 
apply for confirmation ' must be given in one or more local newspapers 
circulating in the area to wdiich the bye-laws appl 3 ^(sect. 250 (S)).' For 
at least one month before any such application is made, a copy of the 
proposed bye-laws must be deposited at the offices of the council, and be 
open at all reasonable hours to public inspection without payment 
(sub-sect. (4)). The council must, on application, furnish to any person 
a copy of the proposed bye-laws, or of any part thereof, on payment of 
such sum not exceeding 6d. for every 100 words contained in the copy 
as the council may determine (sub-sect. (5)). E'?'2i3 

Bye-laws should not be adopted and sealed by a council before 
a draft of the proposed series has been submitted to the Government 
department concerned for their preliminary approval. It is desirable 
that this draft should be based on a model series issued b^^ the depart- 
ment, if one has been drawn up, any additional clauses being inter- 
leaved (c). The M. of H. have issued detailed instructions (d) with 
regard to the submission of bye-laws for confirmation and these should 
be carefully studied and strictly complied with. 

The confirming authority may confirm or refuse to confirm any 
bye-law submitted under sect. 250 (e) of the Act and may fix the date on 
which the bye-law is to come into operation, but if no date is fixed 
the bye-law comes into operation at the expiration of one month from the 
date of its confirmation (sub-sect. (6)). This is a new provision. [722] 

Publication of Confirmed Bye-laws. — A copy of the bye-laws, when 
confirmed, is to be printed (/) and deposited at the offices of the council, 
and is at all reasonable times to be open to public inspection, without 
payment (sub-sect. (7)). A copy of the bye-laws is, on application, to be 
furnished to any person on payment of such sum, not exceeding 1^. 
a copy, as the council may detei'mine (ibid.). Sect. 185 of the P.H.A., 
1875 (g), allowed any ratepayer of the borough or district to obtain a copy 
of confirmed bye-laws free of charge. As sect. 185 is repealed by the 
L.G.A., 1983, and sect. 250 of that Act applies only to bye-laws to be 
made by a council, a point will arise whether a ratepayer can demand to 
be supplied, free of charge, with a copy of any bye-laws made before 
June 1, 1984. It is suggested that the best course is to treat this right 
as a right or privilege acquired or accrued under the repealed enactment, 
and thus saved by sect. 88 (2) of the Interpretation Act, 1889 (k), and 
to supply copies of the bye-laws without charge to ratepayers. Sect. 
250 of the Act of 1983 does not reproduce the provision in sect. 185 
of the Act of 1875 directing copies of confirmed bye-laws to be hung up 
in the office of the council, and if this course has been adopted, it may 
be dispensed with after June 1, 1984, as regards all bye-laws to which 
sect. 185 applied. [[7283 

There are two other provisions in respect of which sect. 250 of the 
L.G.A., 1988 (e), differs from the law previously in force. Clerks of county 
councils are required by sub-sect. (9) to send a copy of every bye-law, 
made after June 1, 1984, by their councils and confirmed, to the council 
of every non-county borough or district, situate wholly or in part 
within the county. Reciprocally the clerk of every such council is to 

(c) See Circular Cla issued by M. of H. (January, 1929) which should be consulted. 
{d) Circular C7a (September, 1928). (e) 26 Statues 440. 

{/) In June, 1927, the M. of H. issued a memorandum on the “Printing of 
bye-laws,’’ for the text of which see Lumley’s Public Health, 10th ed., p. 3085. 

(g) 13 Statutes 706. * (h) 18 Statutes 1005. 
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send to the county council a copy of every such confirmed bye-law made 
by his council (ibid,). Similarly the clerk of a R.D.C. is to send a 
copy of every bye-law made after June 1, 1984, and confirmed, to the 
clerk of the parish council of every parish to which the bye-law^s apply, 
or if the parish has not a separate parish council to the chairman of the 
parish meeting of the parish (sub-sect. (8)). The copy so sent is to be 
deposited with the public documents of the parish. £724] 

Any person who destroys, tampers with, pulls down, injures or 
defaces any board on or to which any bye-law is inscribed or affixed 
is liable, on summary conviction, to a fine not exceeding £5 (i), £725] 

Bye-laws made but not Confirmed before June, 1934.— Where a bye- 
law made before June 1, 1984, is not in force on that day by reason of 
its not having been confirmed, or of the time for its disallowance not 
having expired, proviso (ii.) to sect. 807 (1) of the L.G.A., 1983 ( J), allows 
the same proceedings to be taken and with the same effect as if that 
Act had not been passed. The confirmation and prior proceedings 
will therefore continue under the repealed enactments. £726] 

The P.H. (Confirmation of Bye-laws) Act, 1884 (k ), — ^This Act, 
which also deals with the confirmation of bye-laws, is not repealed by 
the L.G.A., 1988. 

Sect. 128 of the Towns Improvement Clauses Act, 1847 (1), sects. 
68 and 69 of the Town Police Clauses Act, 1847 (m), and sect. 42 of the 
Markets and Fairs Clauses Act, 1847 (n), were all incorporated with the 
P.H.A., 1875, and all these sections authorised bye-laws for various 
purposes, such as the regulation of slaughter-houses, hackney carriages 
and markets. Although sect. 184 of the Act of 1875 (o) required bye- 
laws made under that Act to be confirmed by the Local Government 
Board (now the M. of H.). sect. 202 of the Towns Improvement 
Clauses Act, 1847 (p), required bye-laws made under that Act or the 
special Act to be confirmed by a judge of one of the superior courts or 
by quarter sessions, if no manner of confirmation was prescribed by 
the special Act. The decision in the case of Wallasey Tramway Co. v. 
W allasey Local Board {q) suggested that this course should be followed, 
notwithstanding sect. 184 of the P.H.A., 1875. 

Sect. 8 of the Act of 1884 provides that every bye-law made under 
any of the incorporated enactments above-mentioned, by reason of 
their incorporation with the P.H.A., 1848, the L.G.A., 1858 (r), the 
P.H.A., 1875, or any local Act or provisional order, or an Act con- 
firming a provisional order, and every rule and regulation made or to 
be made by the council of a borough or urban district under sect. 48 
of the Tramway'S Act, 1870 (s), should be deemed to require the con- 
firmation of the confirming authority, and not to require any other 
confirmation, allowance or approval. The “ confirming authority ” 
was defined in sect. 2 of the Act as meaning the Secretary of State 
as regards bye-laws, etc., confirmed prior to August 19, 1871, or made 
under any of the incorporated enactments by reason of their incorpora- 
tion with a local Act and confirmed prior to August 10, 1872 ; and as 

(^) L.G.A., 1983, s. 289 ; 26 Statutes 458. {j) Ibid., 469. 

{k) 18 Statutes 801. (/) Ibid., 573. 

(m) 19 Statutes 53 ; 13 Statutes 604. (n) ll Statutes 464. 

(o) 13 Statutes 705. (p) Ibid., 594. 

{g) (1883), 47 J. P. Jo. 821 ; 42 Digest 859, 117. 

(T) 11 & 12 Viet. e. 63 ; 21 & 22 Viet. Ci 98. Both these Acts were repealed by 
the P.H.A., 1875, with the exceptions specified in Sched. V., Part III. of the 1875 
Act. (5) 20 Statutes 27. 



Bye-laws 


865 


■regards other bve-lawSj etc., the Local Government Board' '{now the 
Chaeacteeisti'CS of Bye-laws 

A' bye-law must possess certain attributes, it must be : ( 1 ) reasonable ; 
(2) intr a vires of the authority b^^ whom it is made ; (3) not repugnant 
to the generaMaw ; and (4) certain in its terms, positive and free from 
ambiguity. , [728] 

(1) ReasonaMeness. — -A bye-law must be reasonable (t), A b3=^e-Iaw 
is not.' unreasonable merely because particular Judges may consider that 
it goes further :• than. is prudent,, necessary, or convenient, .or . because it 
is not accom.panied b}’^ a' qua.lifieation .or an,'' exception' which . some 
judges may .consider^ought to be there.(t^), or merely, because its enforce- 
ment may result in inconvenient consequences or damage (t’)? or a 
destruction of property or rights (w). Thus a b^^e-law prohibiting motor 
:cars from .using a public paih:, made, under, a local Act which authorised 
bye-laws for regulating or preventing the admission of horses and 
vehicles to the park, was held to be reasonable (tr), although it cancelled 
a right of way iDieviousiy granted by the council. £729] 

A b^^e-law prohibiting the embarking or disembarking of passengers 
at a quay so long as the local authority maintained a pier and charged 
not more than a certain sum for its use by the public is not unreason- 
able and does not impose a toll on the public (y). £7803 

A bye-law -would probably be held unreasonable if it was found to 
be partial and unequal in its operation as between different classes, 
if it was manifestly unjust, if it disclosed bad faith, or if it involved such 
oppressive or gratuitous interference with the rights of persons as 
could find no justification in the minds of reasonable men (a). 

Bye-laws made by public representative bodies authorised by Parlia- 
ment to make b^^e-laws subject to safeguards prescribed by an Act 
should be benevolently interpreted and supported if possible, but those 
made by corpus., such as railway and other companies carrying on 
business for profit, and only incidentaity for the advantage of the 
public, should be jealousty watched lest they work to the public 
disadvantage (5). £7823 

A b^^e-law for good rule and government made b}^ a count\^ council 
which prohibited any person from playing music or singing within fift^^ 
yards of any dwelling after being requested by a constable or inmate 
to desist w^as held not unreasonable although it was not confined to 
acts causing an anno^mnee or nuisance. The case (c) was heard by a 
Divisional Court of seven Judges, and the above distinction between 

(t) Ehcoodv. Bullock (1844), 6 Q. B. 383 ; 13 Digest 328, $45 ; Stiles v. Galinski, 
[1904] 1 K. B. 615 ; 38 Digest 164, 200 ; Arlidge v. Islington Corpn.^ [1909] 2 K. B. 
127; 38 Digest 164, 

^ (u) Kruse v. Johnson, [1898] 2 Q. B. 01, per Lord Russell, C.J., at p. 100 ; 13 
Digest 326, 631 ; as explained in White v. Motley,, [1890] 2 Q. B. 34, per Channell, 
J., at p. 39 ; 13 Digest 328, 652, See the judgments in these cases for the considera- 
tions to be applied. 

(V) Simmons v. Mailing R.D.C., [1897] 2 Q. B. 433—438 ; 38 Digest 229, 597, 

(w) Slattery v. Naylor (1888), 13 App. Cas. 446, P. C. ; 13 Digest 327, 632, 

(x) A,-G, V. Hodgson, [1922] 2 Ch. 429 ; 36 Digest 250, 30, 

(y) Everton v. Walker (1927), 91 J. P, 125 ; 44 Digest iol, $05, 

(а) Kruse v. Johnson (1898), supra, per Lord Russell of Killowex, C.J., at 
p. 99 ; 13 Digest 326, 631, 

(б) Ihid,, but see contra, per Mathew, J., at p. 109, 

(c) Kruse v. Johnson (1898), szipra. 
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bye-laws made by trading companies and those made by local authorities 
was drawn. In a later case (d), it w^as explained that where a thing is of 
such character as that it can be a nuisance, it is to rest with the local 
aiithorit}?- to say whether it shall be considered to be a nuisance in the 
particular locality for which they have power to make bye-laws. The 
court can say whether it is reasonably possible for the prohibited act 
or thing to be a nuisance ; but they cannot sa}?- whether it should or 
should not be forbidden in any particular locality.” 

A bye-law under a local Act prohibiting the use of steam and other 
mechanical musical instruments in a borough was upheld, although it did 
not exempt small mechanical instruments in private houses (e), 

Lawful preferential treatment is an exception and is a question of 
degree (/), but in special circumstances some preferential treatment 
nia}?" be accorded, as for instance in favour of clubs who make and keep 
up recreation grounds (g). 

A bye-law in restraint of trade is bad unless there is a custom to 
support it (h). But notwithstanding any custom or bye-law every 
person in a borough may keep any shop for the sale of all lawful wares 
and merchandises by wholesale or retail, and use every lawful trade for 
hire and gain, sale or otherwise within a borough (i). This enactment, 
how'^ever, does not prevent the making of bye-laws regulating trades 
under sect. 23 of the Act (/c). £7863 

A bye-law which in effect prohibited the bringing into a market, 
without permission, of articles for which the market had been established 
was held invalid as in general restraint of trade (Q, Without an express 
powder to prohibit conferred by the statute, a power of regulating a 
trade does not authorise a bye-law maldng it unlawful to carry on a 
law^ful trade in a manner otherwise lawful (m). £7373 

A bye-law for regulating trade although it involves a partial re- 
straint may not be unreasonable (n). £7383 

WTiere there is an express power by bye-laws to prohibit or regulate 
the erection of booths on the seashore^ the reseiwation by bye-law 
of a power to grant permissions for such erections rnav be upheld (o), 
£7393 

A stringent byc-Iaw is not necessarily unreasonable because no 
discretion is reserved to the authority in exceptional eases, looking to 
the discretion of justices under the Probation of Offenders Act, 1907 (p). 
£740] 

In order to avoid a bye law upon the ground of its being unreason- 
able, because of some inconvenience that may result from it, it should 


(d) Wki/e V . Morley, [1899] 2 Q. B. 34, per Channels, J., at p. 39 ; 13 Digest 328 , 


(e) Soutkend-on-Sea Corpn, v, Davis (1900), 16 T. L. R. 167 ; SS Digest 159, 68, 
(/) MUcJuim Common Conservators v. Cox ; Same v. Cole, [1911] 2 K" B. 854, per 
Phillibiore and Hamilton, JJ., at p. 875 ; 11 Digest 88, JOT'S. 

(g) Ihicl 

(h) Mesketh v. Braddock, (1766), 3 Burr. 1847 ; 13 Digest 331, 6 $9. See also 
Fazakerley v. Wiltshire (1721), 1 Stra. 462 ; 38 Digest 157, 63. 

(i) Mimieipal Corpns. Act, 1882, s. 247 ; 10 Statutes 655. 

(/d 10 Statutes 584 (replaced by L.G.A., 1933, s. 249 ; 26 Statutes 439). 

(l) Woftley V. Nottingham Local Board (1869), 21 L. T. 582 ; 33 Digest 532, 93. 

(m) Toronto Corpn. v. Virgo, [1896] A. C, 88, P. C, ; 33 Digest 567, 52 S . 

(n) Freemantle v. Silk Throwsters' Co. (1668), 1 Lev, 229 ; 13 Digest 332, T04. 

(o) Williams V. Weston-super-Mare U.D.C. (1907), 72 J. F. 54 ; 38 Digest 160, 76 ; 
Williams v. Weston-super- Mate XJ^D.C. (No. 2) (1910), 74 J. P.370 ; 38 Digest 160, 76. 

ip) 11 Statutes 865. See also Salt v, Scott Hall, [1903] 2 K. B. 245 ; 38 Digest 
196, 327 (breach of building bye-laws). 
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appear tliat tlie incoiiYenienee is a, probable one; for one can hardly 
predicate of any law that some possible inconvenience may not result 
foom it ; but is it likely to happen ? Though the long continuance 
of a bye-law would not legalise it if it were in itself illegal, its operation 
for mamy years is fair evidence of the absence of any intrinsic incon- 
venience in the bye-law. (o'). 

(2) Intra vires of the Authority by Whom Maie» — In testing the 
validity of a bye-law regard must be had to the intention of the enact- 
ment by which the bye-law was authorised (r). 

By sect. 57 of 7 & 8 Geo. 4, c. Ixxv. (now repealed), power was 
given to the court of the mayor axrd aldermen of the City of London to 
make such rules and bye-laws as they should think proper for the govern- 
ment and regulation of the freemen of the Company of Watermen and 
Lightermen and the boats, vessels, etc., rowed or worked within the 
limits of the Act, provided that the rules and bye-laws were not incon- 
sistent with of the laws of the kingdom or the provisions and direc- 
tions contained in the Act. A b^m-law was made which imposed a 
penalty upon any freeman of the company w'ho should set at work to 
row or in any manner navigate, any lighter, barge, etc., within the 
limits, any other person not being a freeman of the company, etc. 
It was held that although there ■was no section of the Act which went to 
the extent of the b^T-e-law in prohibiting the employment of non-freenien 
in rowing and navigating barges, still the bye-law was a good bye-law 
under the powers conferred by sect. 57, there being nothing in its pro- 
hibition inconsistent with law or the provisions and directions of the 
Act ( 5 ). [742 J 

The Municipalities Act, 1868, authorised borough councils in New 
South Wales to make bye-laws regulating the interment of the dead. 
A borough council made a bye-law in 1884 forbidding burials in any 
existing cemetery now open for burials within a distance of 100 yards 
from any public fxuilding, place of worship, school room, dwelling-house, 
public pathway, street, road or place within the borough.*’ There was 
a cemetery within the borough which had been used since 1862, no 
part of which was more than 100 ym^ds distant from a place of worship, 
etc., as mentioned in the bye-law. It was decided that the bye-law 
could not be held to be because it had the effect of closing 

the particular cemetery and depriving the appellant of burial rights 
which he had purchased in 1879 (t). [74B] 

A local authority made bye-laws for the regulation of a pleasure 
ground under sect. 164 of the P.H.A,, 1875 («), including a bye-law 
prohibiting any person from suffering fowl belonging to him to 
enter or remain in the pleasure ground. Six fowls belonging to B. 
strayed inside, there being no fence sufficient to prevent them. It 
was decided that the justices wei'e right in declining to convict as the 
bye-law was repugnant to the law of England and was not waiTanted 
by the section (a). [744^ 

(q) See R. v, Ashwell (1810), 12 East, 22 ; 13 Digest 338, 770, The bye-iaw was 
stated by Lord Ellenborough, C.J., to have been made in 1577. 

(r) Smith v. Gt. Yarmouth Port Commissioners (1919), 88 L. J, K. B. 1190 ; 41 
Digest 960, $5i2 ; Parker v. Bournemouth Corpn, (1902), 86 L. T. 449 ; 38 Digest 165, 
107. 

(s) Edmonds v. Watermen and Lightermen Co, (1855), 24 L. J. C. 124 ; 13 
Digest 329, 664. 

(t) Slattery v. Naylor (1888), 13 App, Cas. 446 ; 7 Digest 549, 277, 

^i) 13 Statutes 693. 

(a) Torquay Local Board v. Bridle (1882), 47 J. P. 183 ; 38 Digest 102, 
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A bye-law made under sect. 28 of the Municipal Corpus. Act, 1882 (&), 
against sounding or playing upon any musical instrument in a street 
in the borough on Sunday is ultra vires (c), and likewise against singing, 
reciting or preaching without a licence (d), but a bye-law under this 
section regulating shooting galleries and roundabouts is intra vires (e), 
notwithstanding the specific power to make bye-laws for the prevention 
of danger from them under sect. 38 of the P.H.A. Amendment Act, 
1890 (/), when in force by adoption. 

A bye-law under sect. 23 of the Municipal Corpus. Act, 1882, against 
the deposit of litter in streets is mtra vires (g). £'^45] 

(3) Eepugaancy io the General Law. — ^All bye-laws which are con- 
trary to the laws or statutes of the Realm are void and of no effect (h). 
Nevertheless ‘‘ a bye-law must necessarily superadd something to the 
common law otherwise it would be idle ” (i). 

A bye-law is not repugnant to the general law merely because it 
creates a new offence and says that something shall be unlawful which 
the law does not say is unlawful. It is repugnant if it makes unlawful 
that which the general law says is lawful, if it expressly or by necessary 
implication professes to alter the general law of the land, or if it adds 
something inconsistent with the general provisions of a statute dealing 
with the same subject-matter, but if it adds something which is not 
inconsistent, that is not sufficient to make the bye-law bad as re- 
pugnant (/c). 

Thus a bye-law under sect. 157 of the P.H.A., 1875 (1), as to new' 
streets, requiring a channel to be constructed of granite cubes on a bed 
of concrete was held not to be repugnant to sect. 150 of that Act, or 
the Private Street Works Act, 1892 (m). [747] 

Where a railway company made under the Railways Clauses Consoli- 
dation Act, 1845, sects. 108 and 109 (n), a bye-law that any passenger 
travelling without a ticket must pay the wffiole fare betw'een the station 
whence the train originally started and the end of his journey, it was 
decided that : (1) the railway company were not entitled to recover 
as a debt the excess fare claimed as the Act gave them no power to create 
such a debt : (2) the bye-law w^as repugnant to the provisions of the 
Act because the Act only authorised the exaction of an additional sum 
from a passenger whose conduct had been fraudulent (o). £748 J 

Following a dispute in an election of common conservators under a 
local Act of 1871, it was decided that nothing done by the conservators 
could diminish an elector’s right under the Act to vote as a tenant or 
occupier unless a powder to do so was conferred by an Act or authority 

{b) 10 Statutes 584. 

(c) Johnson V. Croydon Corpn, (1886), 16 Q. B. D. 708 ; 38 Digest 159, 63» 

(d) Munro v. Watson (1887), 57 L. T. 366 ; 38 Digest 159, 65. 

(e) Teak v. Harris (1896), 60 J. P. 744 ; 38 Digest 159, 67. 

(/) 13 Statutes 839. 

(g) Batchelor v. Sturley (1905), 93 L. T. 539 ; 38 Digest 161, 78. 

(h) London's (Chamberlain) Case (1590), 5 Co. Kep. 62 b, 63 a ; 38 Digest 162, 
81 ; Leathley v. Webster (1755), Say. 251 ; 13 Digest 329, 654. 

(i) R. V. Saddlers' Co. (1861), 3 E. & E. 72 (Ex. Ch.),p€r Mabtin, B,, at p. 80 ; 
38 Digest 163, 85. 

(k) Gentel v. Rapps, [1902] 1 K. B. 160, per Channell, J., at p. 166 ; 13 Digest 
328, 658 ; White v. Motley, [1899] 2 Q. B. 34 ; 13 Digest 328, 652. 

(l) IS Statutes 689. 

(m) 9 Statutes 193 ; Leyton U.D.C. v. Chew, [1907] 2 K. B. 283 ; 26 Digest 555, 
2505. 

(n) 14 Statutes 71, 

(o) London and Bnghton Rail. Co.y. Watson (1879), 4 C. P. D. 118 ; 8 Digest 
m, 749 ; Bearden v. Tozvnsend (1865), L. R. 1 Q. B, 10 ; 8 Digest 111, 748. 
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equal to that of the Act of 1871, and if a bye-law (purporting to be 
made under that Act) had effect as so diminishing an elector’s rights, it 
would be void and must be disregarded (■p). £749] 

A bye-law which creates a monopoly of trade or profit in favour of 
one company or person and excludes all others is contrary to law (g). 
[750] ' 

Where a navigation company were empowered by a local Act to 
make bye-laws for good and orderly navigation and the well-governing 
of bargemen and watermen carrying goods on any part of the navigation, 
this power did not authorise the company by bye-law to prevent the 
public using the river on Sundays except for the purpose of travelling 
to and from divine worship. The bye-laws authorised by the Act do 
not allow the company to regulate moral or religious conduct which are 
left to the laws of God and of the land (r). ['f^l] 

(4) Certainty of Terms. —A bye-law must be certain in its terms ; 
it must contain adequate information as to the duties of those who are 
to obey it { 5 ). 

A bye-law” made by a borough council for good rule and government 
providing that ‘‘no person shall wilfully annoy passengers in the 
streets ” was held void for uncertainty (^). 

By a bye-law made by a county council for good rule and govern- 
ment under sect. 16 of the L.G.A., 1888 (u), any person who in any street 
or public place should make use of any profane, obscene or indecent 
language to the annoyance of passengers was made liable to a penalty. 
Ileldf the bye-law did not apply to the use of alleged indecent language 
in a public house to persons present therein (a). [752] 

A bye-law for good rule and government made by a county council 
prohibiting persons frequenting a street or public place “ for the 2 )urpose 
of selling or distributing any paper or written or printed matter devoted 
wholly or mainly to giving information as to the probable results of 
steeplechases, races or other competitions ” was held to be void for 
uncertainty, as including cases where the sale of the paper was not in 
aid of betting (6). [753] 

The persons upon whom the duty of compliance with bye-laws is 
imposed should be clearly indicated in the bye-laws, and this is S2>ecialiy 
necessary where the duty is to do rather than to forbear from doing ; 
certain and definite language is necessary, vague conditions which re- 
quire an approval of an official are to be deprecated and do not fulfil the 
purpose aimed at by statute (c). [754] 

(5) Ambiguity. — If a bye-law is capable of two constructions one 

of which would make it invalid and the other good, the latter con- 
struction will prevail (d). [755] 

(p) Furvesv, JVimMedon and Putney Gofmnom Conmvators (1890), 62 T. 
529^; . 38 Digest 162, <^5. , 

(q) Davenantw Ihirdls (1598), Moore, K. B. 576 ; 13 Digest 329, 655, 

(r) Calder and Ilchhle Navigation Co. v. Pilling (1845), 14 M. & W. 76 ; 38 Digest 
413, 1023. 

(s) Kruse v. Johnson, [1898] 2 Q. B. 91, per Mathkw, J,, at p. 108 ; 13 Digest 
326, 631 ; Nash v. Finlay (1901), 85 L. T. 682 ; 38 Digest 163, 89. 

(t) Nash V. Finlay, supra. 

(u) 10 Statutes 698. 

(a) Russon v. Dutton {No. 1) (1911), 104 D. T. 601 ; 38 Digest 166, 114. 

(b) Scott V. Pilliner, [1904] 2 K. B. 855 ; 25 Digest 436, 333. 

(c) Circular letter of Local Government Board to Urban Authorities, July 25, 1877. 

(d) Colhnan v. Mills, [1897] 1 Q. B. 396, per Wills, J., at p. 399 ; 14 Digest 44, 

L.G.L, II. — 24 
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A bye-law for good rule and government made by a county council 
ought to be construed to give reasonable effect to the object aimed at (e). 
1756J 

A bye-law -which is void in part is altogether void (/), unless the 
void part can be severed from that which is good and the latter can be 
enforced independently (g). £7573 

A power to make bye-laws for the regulation of trade may be given 
by statute, but such a power does not confer or imply power to prohibit 
or prevent trade ; for the latter power can only be given by express 
words (/?.). But bye-laws operating in partial restraint of trade may be 
supported if they are reasonable (i). £7583 

Abrogation or Waiver of Bye-laws 

Bye-laW'S as such cannot be waived by a local authority because tli^y 
are made under statute (k), but where a discretionary power is conferred 
by the bye-laws, it may be exercised. The presence of a discretionary 
clause does not render valid a bye-law which is for some reason 
invalid (Z). 

When a bye-law is made under an Act of Parliament, the repeal of 
the enabling Act abrogates the bye-law unless the bye-law is preserved 
by a saving in the repealing Act (m). 

In Salt V. Scott Hall (n), Channel!, J., expressed an opinion that all 
bye-laws as to buildings ought to have in them something giving some 
one power to say that their hard and fast rules should not apply to 
particular cases. The Local Government Board, however, stated that, 
in their opinion, bye-laws which are enforceable by penalties should be 
framed in such a way as to prescribe definite requirements as far as 
practicable for every particular state of circumstances to which the 
bye-laws are intended to apply ( 0 ). They considered that the observations 
of the court in the above case were met by the Probation of Offenders 
Act, 1907, sect. l(p), which empowers the justices ujDon the com- 
mitting of a trivial offence or one under extenuating circumstances to 
dismiss the information or accept recognizances from the accused. The 
matter was considered at length by the Departmental Committee on 
Building Bye-laws (q). The Housing Act, 1925, sect. 99 (r), authorises 
the M. of H. to relax building bye-laws in connection with housing 
operations under the Housing Act, 1930, and gives a right to private 
individuals thereafter to depart from the same b^^e-iaws to the same 
extent, and sect. 101 of the 1925 Act, empowers the Minister to revoke 
bye-laws which he is satisfied are, or are likely to be, an unreasonable 
impediment to building. [[7593 

(e) Walker y, Stretton (189G), 60 J. P. 313 ; 38 Digest 166, 112, 

(f ) Com. Dig. tit. Bye-law C. 7 ; Blwood v. Bullock (1844), 6 Q. B. 383 ; 13 Digest 
328, 645, 

(g) JR. V. Lmidie (1862), 31 L. J. M. C. 157 ; 13 Digest 333, 716 ; Strickland v. 
Hayes, [1896] 1 Q. B. 290 ; 38 Digest 164, 97. 

(h) Toronto Corpn. v. Virgo, [1896] A. C. 88 ; 33 Digest 567, 52S. 

(i) Gray v. Sylvester (1897), 61 J. P. 807 ; 38 Digest 165, 105 ; Scott v. Glasgow 
Corpn., [1899] A. C. 470 ; 33 Digest 538, 146, 

(k) Baxter v, Bedford Corpn, (1885), 1 T. L. R. 424 ; 38 Digest 166 , 119 ; Yabbicofu 
V. King, [1899] 1 Q. B. 444 ; 38 Digest 190, 286, 

(l) Waite V. Garston Local Board (1867), L. R. 3 Q. B. 5 j 38 Digest 195, S15. 

(m) Watson v. Wmch, [1916] 1 K. B. 688 ; 13 Digest 338, 772, 

(n) [1003] 2 K. B. 245 ; 38 Digest 196, 327. 

(o) Local Government Board circular letter, July 25, 1877. 

ip) 11 Statutes 365. (q) Cmd. 9213 of 1028. 

(r) 13 Statutes 3057 ; as amended by the Pifth Schedule to the Housing Act, 
1930 ; 23 Statutes 442. ' 
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Apart from the reservation of a discretionary power (s) by bye-law, 
a, local authority cannot waive the requirements of their bye-laws (^) 
nor can they barter away a compliance with bye-laws. A firm of 
builders had, as an enteiqarise of their own, built a number of houses 
within the defendant’s district, but had not complied with the bye-laws 
as to drainage. The council appointed a sub-committee to settle all 
outstanding matters, and it was agreed that the drainage scheme should 
remain, although contrary to the bye-laws. The council then repudiated 
the agreement arrived at with the sub-committee, and it was held that 
a^s it had not been established that the houses formed part of a housing 
scheme to which sect. 99 of the Housing Act, 1925, applied, the verbal 
contract made by the sub-committee w^as not binding on the council, 
because no power to enter into such a contract could be conferred upon 
the sub-committee. Neither had the M. of H. power under sect. 99 
to relax bye-laws in favour of a private building scheme (t^). CT 6 O 3 


CoNSTEUCTION OF ByE-EAWS 

Broad rules for the construction of statutes have been laid down 
from early times. It has been said that their meaning is primarily to 
be sought in themselves (a), by which it is to be understood that all 
the constitutent parts so far as they may be regarded as matter which 
has received the sanction of Parliament are to be duly weighed. It 
has been further said that their grammatical and ordinary sense is 
mainly to be regarded (b). If the collocation of enacting words is in 
itself precise and unambiguous, no difficult}^ arises (c), but if the terms 
employed are ambiguous, then the intention of Parliament must be 
sought first in the statute itself (d), then in other legislation and con- 
temporaneous circumstances (e), and finally in the general rules laid 
down by Sir E. Coke (/) and often since apj^roved (g), namely by ascer- 
taining ; (1) what was the common law before tlie Act ; and (2) what 
was the mischief and effect for which the common law did not provide (A). 
1761J 

Statutory rules, orders and bye-laws differ from statutes in that it 
may be open to the judiciary to question their validity, to examine if 

(s) Note. — T he Minister of Health does hot approve bye-laws w-hich contain 
a discretionary power either to the authority or its oificers. 

(t) Baxter v. Bedford Corpn. (1885), 1 T. L. R. 424 ; S8 Digest 106, 119 ; li. v. 
Newcastle-iipoii-Tyiie Corpn, (1889), 60 L. T. 963 ; 38 Digest 191, 291 ; Be McIntosh 
and Pontypridd Improvements Co. (1891), 61 L. J. Q. B. 164 ; 38 Digest I GO, 120 ; 
Yahbicom v. King, [1899] 1 Q. B. 444 ; 38 Digest 190, 286. 

(u) Bean (WiUkmi) Sons, Ltd. v. Flaxton R.D.C., [1929] 1 K. B. 450 ; Digest 
Supp. 

(a) Ex visciribus actus (Co. Litt. 3816), and see Lincoln College’s Case (1595), 
3 Co. Rep. 5Sb, 59d ; 42 Digest 645, S05. 

(b) Copeman v. Gallant (1716), 1 P. Wms. 314, 320 ; 42 Digest 652, 601 ; TFar- 
burton v. Loveland d. Ivie (1828), 1 Hud. & B. 628, 628 ; 17 Digest 264, t. 

(c) Sussex Peerage Case (1844), 11 Cl. & Fin. 85, per Tindall, C.J., at p. 143 ; 
42 Digest 650, 569. 

{d) See 27 Halsbury, p. 136. 

(e) Ibid., p. 138. 

(/) Ileydoifs Case (1584), 3 Co. Rep. 7 a, 7 b ; 42 Digest 014, U3. 

(g) Salkeld v. Johnson (1848), 2 Exch. 256, per Pollock, C.B., at p. 273 ; 42 
Digest 611, 119 ; Wear River Commissioners v, Adamson (1877), 2 App. Cas. 743, 
per Lord Blackburn, at p. 764 ; 42 Digest 610, 105. 

(h) See 4 Co. Inst. 324 ; Willion v. Berkley (1561), 1 Plowd. 227, 231 ; 42 Digest 
635, 377 ; Stowel v. Zouch (Lord) (1560), 1 Plowd. 353, 366 (Ex. Ch.) ; 42 Digest 635, 
378, and other cases named in 27 Halsbury, p. 132. 
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they have complied with conditions precedent (^), and in the case of 
bye-laws to consider if they are reasonable, as to which there may be 
great diversity of opinion (Ic), If they fail to comply with such con- 
ditions, the court may quash them or treat them as unenforceable (1), 

Statutes of a subordinate legislature and also rules, ordinances, 
orders and bye-laws which have fulfilled all the conditions precedent to 
their validity have the force of statutes and must be construed as 
such (m). 

Bye-laws made by a local authority should be benevolently inter- 
preted (n), 

A bye-law made under a local Act forbade any one to allow any 
awming to project over or upon any public footway, or to hang out goods 
for sale or exhibition so as to project over the public footway or obstruct 
passengers « . . or to hang out any cloth or cause or commit any other 
obstruction, nuisance or annoyance in any street or public place. The 
defendant, the owner of a private house converted the groimd floor 
into a shop and extended it over the forecourt to the public way, and 
the plinth extended 1| inches over the footway. Held, the specific 
offences enumerated in the bye-law were of a temporary character; 
that the general words at the end of the bye-law must be restricted to 
matters ejusdem generis with the offences specifically enumerated ; 
and that as the defendant had made an obstruction of a permanent 
character the conviction was wiDng (o). 

A bye-law provided that every person who should erect a new build- 
ing should cause every pipe in the building for carrying off waste water 
from every lavatory or sink to a sewer to be constructed of lead 
or iron or stoneware, and to be trapped immediately beneath such 
lavatory or sink by an efficient syphon trap which should be ventilated 
into the external air wherever such ventilation should be necessary 
to preserve the seal of such trap. The appellants had constructed rows 
of basins in a new school for the London School Board ; the waste water 
from each basin ran through a pipe into an open drain which was 
trapped before it reached the sewer. It was held that each basin was 
not a lavatoiy and that the case was not within the bye-law (p). 

If a bye-law in terms conflicts with the Act under which it is made 
the bye-law should, if it can, be reconciled with the Act, but if it cannot 
it must give way to the Act (q). 17^^J 

Under sect, 31 of the Interpretation Act, 18S9 (y), expressions used 
in bye-laws have, unless the contrary intention appears, the same mean- 
ings as in the Act conferring the power to make the bye-laws, thus giving 
statutory effect to a principle laid down at an earlier date (s). ^7653 



(i) Drew v. Harlow (1875), 39 J. P. Jo. 420 ; 22 Digest 315, B079 ; Timothy v. 
Fenn (19X0), 74 J. P. 123 ; 22 Digest 315, 3080, 

(k) Kruse v. Johnson, [1898] 2 Q. B. 91, 100 ; 13 Digest 326, 631, 

(l) Dodwell V. Oxford XJnwersity (1680), 2 Vent. 33 ; 13 Digest 326, 618, 

(m) Timothy v, Fenn (WIC), supra ; Drew v, Harlow (1875), supra, 

(n) Kruse v, Johnsofi (1898), supra, 

(o) B, Y, Dickenson (1857), 7 E. B. 831 ; 38 Digest 165, 110. 

(p) Treasure Co, v. Bermondsey Borough Council (1904), 68 J. P. 206 ; 38 Digest 
187, 238, 

(q) Be Davis, Ex parte Davis (1872), 7 Ch. App. 526 ; 42 Digest 783, 2132 ; Irving 
V. Askew (1870), L. R, 5 Q. B. 208 ; 13 Digest 506, 567. 

(r) 18 Statutes 1003. 

(s) BlasMll Y, Chambers (1884), 14 Q. B. D. 479, per Ghove, J., at p. 485 ; 38 
Digest 166, lii. 
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Penalties for Breach 

Imposition.- — Sect. 183 of the P.H.A., 1875 (t), allows a borough or 
district council, by bye-laws made by them under the Act, to impose 
on offenders against the same such reasonable penalties as they 
think fit, not exceeding the sum of £5 for each offence, and in the 
case of a continuing offence a further penalty not exceeding 405. for 
each day after written notice of the offence from the local authority. 
The same section provides that nothing in any Act incorporated with 
the Act of 1875 is to authorise the imposition or recovery under any 
bye-law made in pursuance of such provisions of any greater penalty 
than the penalties above specified. £766] 

Sect. 183 also contained a direction that all bye-laws should be so 
framed as to allow of the recovery of any sum less than the full amount 
of the penalty imposed by the bye-laws. This part of the section is 
repealed by the L.G.A., 1933 {u)f as unnecessary in view of the present 
powers of justices to reduce a penalty under the Summary Jurisdiction 
Acts. £767] 

Sect. 251 of the L.G.A., 1933 (v), reproduces with some amendments, 
in relation to future bye-laws to which sect. 250 applies, the main 
provisions of sect. 183 of the P.H.A., 1875. Thus sect. 251 refers to fines 
instead of penalties, and it is made clear that any fine is to be recover- 
able on summary conviction and the daily penalty of 405. runs for 
each day during which the offence continues after a conviction, instead 
of for each day during which it continues after written notice of the 
offence from the council. Apparently sect. 183 of the Act of 1875, 
not sect. 251 of the Act of 1933, extends to bye-laws in force on June 1, 
1934. These are saved by proviso (i.) to sect. 307 (1) of the Act (?£)), 
which directs that nothing in the repeals made shall affect any bye-law in 
force on that day. Moreover, the recovery of penalties under existing 
bye-laws will in general be made under sect. 6 of the P.H.A. Amend- 
ment Act, 1907 (a), and no part of this provision is repealed by the 
Act of 1933. [768] 

Evidence of Bye Jaws.— x4.s regards the production of bye-laws in 
evidence, sect. 252 (b) of the L.G.A., 1933, is based on sect. 186 of the 
P.H.A., 1875(c), but extends to bye-laws made by borough councils 
as well as county councils, district councils and parish councils, and 
sect. 24 of the Municipal Corpns. Act, 1882 (d), is repealed as well as 
sect. 186 of the Act of 1875. Sect. 252 extends to all bye-laws made 
by any council already mentioned, whether before or after June 1, 1934. 
The section contemplates that the town clerk or clerk of the council 
should endorse on a printed copy of the bye-laws a certificate signed 
by him stating that the bye-laws were made by the council, that the copy 
is a true copy, that on a specified date they were either confirmed by 
the authority named or sent to the Secretary of State, and have not been 
disallowed, and the date, if any, fixed by the confirming authority for 
their coming into operation. A certificate in this form is constituted 
by the section primd facie evidence of the facts stated in it, and without 
proof of the handwriting or official position of any person purporting 
to sign the certificate. £769] 


t) 13 Statutes 705, 

(v) Ihid.y 442. 

(a) 13 Statutes 913. See post, p. 373, 
(c) 13 Statutes 706. 


(u) 26 Statutes 516. 
(w) Ibid., 460. 

(b) 26 Statutes 443. 
(d) 10 Statutes 585. 
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Reeo¥ery of Penalty.— By sect. 251 of the P.H.A., 1875 (e), all 
offences under that Act and all penalties, forfeitures, costs and expenses 
under the Act directed to be recovered in a summary manner or the 
recoveiy of which is not otherwise provided for, may be prosecuted 
and recovered in manner directed by the Summaiy Jurisdiction Acts '(/) 
before a court of siiinmary jurisdiction. 

Some doubt existed whether this provision covered offences against 
bye-laws, but sect. 6 of the P.H. A. Amendment Act, 1907 (g), directs 
that offences under any bye-laws made under the powers of that Act, 
or under the powers of the P.H.A.,. 1875, or any enactment amending or 
extending that Act, may be prosecuted, and penalties recovered, in 
like manner and subject to the same provisions as offences which may 
be prosecuted and penalties which may be recovered, in a suiiimary 
manner under the P.H.A., thus applying sect. 251 and other provisions 
of thC' P.H. A., 1875. ' 

' By sect. 258 of the P.H.A., 1875 {h), proceedings for the recovery of 
a penalty under the Act cannot,.. except as in the Act expressly pro- 
vided, be had or taken by any person other than a party aggrieved, 
or the local authority of the borough or district in which the offence 
is committed, wdthout the -consent, of the Attorney-General. Several 
decisions have been given on the point whether on the facts a person 
was oimvas not “ a party aggrieved ” (?'). 

Where summary proceedings are taken for the breach of a bye-law, 
the proceedings must be taken within the limit of six months from the 
date of the oSence imposed by sect. 11 of the Summaiy Jurisdiction 
Act, 1848 (k), [771] 

Where the application of a penalty under the Act of 1875 is not 
otherwise provided for, one half goes to the informer, and the remainder 
to the council of the borough or district in w^hich the offence was 
committed, but if the comicil be the informer they are entitled 
to the whole of the penalty recovered (Z). Court fees and police fees 
are, however, made a first charge on fines by sect. 5 of the Criminal 
Justice Administration Act, 1914 (m). £772] 

The amending P.H.A. (n) are generally to be construed together 
with the P.H.A., 1875, as one Act, and all powers given to a local 
authority by the Act of 1875 are deemed to be in addition to and not 
in derogation of any other powers conferred upon the authority by 
statute, law or custom, but no person who has been adjudged to pay 
a penalty under the Act of 1875 is liable for the same offence to a 
penalty under any other Act (o). 

Injunction, — ^Where the breach of a bye-law constitutes a con- 
tinuing interference with the rights of the public, it may be restrained 
by injunction, but the Attorney-General is a necessary party (p), and 


(e) 13 Statutes 730. 

(/) Summary Jurisdiction Act, 1848, s. 19 ; 11 Statutes 283, and see note thereto. 
(g) 13 Statutes 913. 

(k) Ibid., 731. 

(z) See pp. 558-“-560 of Luniley’s Public Health, 10th ed. 

(k) 11 Statutes 278. 

(l) 1875, s. 254 ; 13 Statutes 731. 

(m) 11 Statutes 373. 

(n) See 13 Statutes 403 ei seq., and 25 Statutes 408. 

(a) P.H.A., 1875, s. 341 ; 13 Statutes.704, 

{p) A,-G. V. A'shhofM Recreation Ground Co., [1903] 1 Ch. 101 ; 28 Digest 867, 
B6 ; DevonpoH COfpn. v. Tozer, [1903] 1 Ch. 759 ,* 26 Digest 558, 2623. 
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the jurisdiction to grant an injunction is not affected by the fact that 
the offender has already been convicted and fined for his offence (^). 

Bye-laws may be enforced not only by the recovery of penalties 
from offenders, but also, in some instances, by the pulling down of 
offending work (f), the removal of offenders from the place to which 
the bye-laws relate, and the suspension or cancellation of registration 
or licences. This last power is, however, usually conferred express!}^ by 
statute. £775] 

London 

GeneraL — ^The general law relating to bye-laws as set out above 
is equally applicable to the central and local authorities within the 
administrative county of London, and is more particularly referred to 
under their respective titles. 

Part XII. of the L.G.xl., 1933 (^), does not apply to London, and the 
repealed sections and sect. 16 of the L.G.A., 1888, and sect. 23 of the 
Municipal Corpus. Act, 1882 (t), are still in force in London. The L.G.A., 
1888, by sect. 16 (u) provides that a county council shall have the same 
power of making bye-laws in relation to their county or to any specified 
part or parts thereof as a council of a borough have of making bye-laws 
in relation to their borough under sect, 23 of the Municipal Corpns. Act, 
1882, and sect. 187 of the P.H.A., 1875 (a), shall apply to such bye- 
laws. Sect. 23 of the Municipal Corpns. Act, 1882, enables the L.C.C. 
from time to time to make such bye-laws as to them seem meet for the 
good rule and government of the county, and for the prevention and 
suppression of nuisances not already punishable in a summary manner 
by virtue of any Act in force. 

The L.C.C. have power to make bye-laws under the Education 
Acts; Housing Acts; Metropolitan Fire Brigade Act, 1865 ; Highways 
and Locomotives (Amendment) Act, 1878 ; the London Building Act, 
1930 ; Metropolis Management Acts ; Metropolitan Board of Works 
(Various Powers) Acts, 1877, 1882, 1885 ; Open Spaces Act, 1906 ; 
P.PI. (London) Act, 1891 ; The Thames Tunnel xicts, 1887, 1897, 
1900 ; Tramways Act, 1870 ; and a number of L.C.C. General Powers 
Acts; the L.C.C. (Subway) Act, 1893; London Overground Wires, 
etc., Act, 1938 ; and the Merchant Shipping Act, 1894. (These powers 
are summarised on pp. 376 — 378, post) 

Bye-laws have been made dealing with Advertisement Regulations, 
Bridges, Buildings, Sale of Coal, Common Lodging Houses, Conveyance 
of Dead Horses, Drainage and Sanitation, Electric Lighting, Employ- 
ment Agencies, Employment of Children, Foot and Mouth Disease, 
Good Rule and Government, Massage Establishments, Nursing Homes, 
Overhead Wires, Offensive Businesses, Parks, Gardens and Open Spaces, 
Petroleum, School Attendance, Seamen’s Lodging Houses, Shops, 
Slaughterhouses, Smoke Abatement, Subways, Tenement Houses, 
Theatres, Tramways, Tunnels and Woolwich Ferry. A printed collection 
of those in force at May, 1931, has been published {7s, 6d.). [[7763 

Metropolitan Borough Councils. — ^The London Government /ict, 


(q) A,-G, V. Wimbledon House Estate Co,^ Lid,, [1904] 2 Cli. 34 ; 28 Digest 3GS, 
42, 

(r) See Building Bye-laws, ante, p. 298. (s) 20 Statutes 439. 

(0 10 Statutes 584, 585. (u) lUd,, 698. (a) 13 Statutes TOO. 
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1899, by sect. 5 (2) (b) allowed Metropolitan Borough Councils, and sect. 
14 of the City of London (Various Powers) Act, 1983 (51?), allowed the 
Corporation also to exercise certain powers and duties of the L.C.C., 
under enactments mentioned in Part II. of the Second Schedule to that 
Act, including power to make bye-laws under sect. 28 of the Mmiicipal 
Corpus. Act, 1882, but such bye-laws are to be in force only 'within the 
borough and not to be inconsistent with any b 3 ^e-laws made by the 
county council. 

Sect. 64 (1) in Part IV. of the L.G.A., 1929 (c), empowers the Minister 
of Health if he thinks fit, on the application of the L.C.C. or of any 
association or committee which is in his opinion representative of the 
metropolitan borough councils, by order to provide for the transfer to 
all the metropolitan borough councils of any functions exerciseable by 
the county council other than functions transferred to them under 
Part I. of the Act of 1929. Pursuant to a joint application made by 
the L.C.C. and the metropolitan boroughs standing joint committee 
to the Minister for the transfer of certain functions exerciseable by the 
L.C.C., an Order was made entitled the Transfer of Powers (London) 
Order, 1988 (d), which provides inter alia, by the first schedule, for the 
transfer to the metropolitan borough councils and the common council 
of the City of London of the power of enforcing bye-laws made by the 
county council relating to seamen’s lodging houses, made under the 
Merchant Shipping Act, 1894, sect. 214 (e), and, by the second Schedule 
to the order, for the transfer to the borough councils of the enforcement 
of bye-laws relating to common lodging houses made by the L.C.C. 
under the Common Lodging Houses Acts and certain L.C.C. (General 
Powers) Acts. 

Metropolitan borough councils may make bye-laws relating to the 
business of meetings of the council and its committees, the appointment, 
removal, duties and remuneration of officers and servants under the 
Metropolis Management Act, 1855, sect. 202 (/), also bye-laws as sanitary 
authorities under the P.H. (London) Act, 1891(g), for a variety of 
matters such as cleansing of cisterns, paving of yards, public con- 
veniences, tents, sheds, and water supply for water closets. (These 
powers are summarised on p. 878, post) [7773 

Summary. — (1) The L.C.C. may make Bye-laws or Regulations as 
follows : 

1. For regulating their business, officers, etc. : Metropolis Manage- 
ment Act, 1855, sect. 202. 

2. For the good rule and government of the county or any specified 
part thereof : Municipal Corpus. Act, 1882, sect. 28 ; L.G.A., 1888, 
sect. 16. 

8. For the guidance, direction and control of borough councils in 
the construction of sewers : Metropolis Management Acts, 1855, sect. 
188 ; 1862, sect. 88. 

4. For regulating construction, cleansing and repairing of all pipes 
and drains communicating with sewers : Metropolis Management Act, 
1855, sect. 202. 

5. For regulating use of subways, and fixing scale of fees and 
charges : Metropolis Subways Act, 1868, sect. 10 ; L.C.C. (Subway) 
Act, 1898. 


(d) 11 Statutes 1227. (66) 26 Statutes 694. 

(c) 10 Statutes 927. (d) S.R. & O., 1933, No. 114. 

(e) 18 Statutes 238. (/) 11 Statutes 934. 

(g) lUd., 1025. 
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6. For regulating traffic on highways : Highways and Locomotives 
Act, 1B78, sect. 26. 

7. For regulating common lodging houses : L.C.C. (General) Powers 
Act, 1902, sect. 53. 

8. For regulating the rate of speed, etc., of tramcars : Tramways 
Act, 1870, sect. 46. 

9. For regulating traffic on bridges and embankments and Wool- 
wich Ferry : Metropolitan Board of Works (Various Powers) Acts, 1882 
and 1885 ; L.C.C. (General Powers) Act, 1892. 

10. For regulating plans, levels, materials, etc., of new streets : 
Metropolis Management Act, 1855, sect. 202 ; London Building Act, 
1930, sect. 184. 

11. For regulating the plans and level of sites for buildings, and the 
foundations and sites of buildings and other erections and the thick- 
ness and substance of walls. 

12. For prevention of nuisances not otherwise punishable sum- 
marily : Municipal Corpus. Act, 1882, sect. 23; P.H.A., 1875, sect. 
187 ; L.G.A., 1888, sect. 16. 

13. For prescribing times for removal of faecal or offensive matter 
and refuse, and as to cesspools, waterclosets and ashpits : P.H. (London) 
Act, 1891, sects. 16, 39. 

14. For regulating offensive businesses ; P.H. (London) Act, 1891, 
sect. 19. 

15. For regulating dairies : P.H. (London) Act, 1891, sect. 28 and 
Orders. 

16. For regulating parks and open spaces : Various Special Acts ; 
Metropolitan Board of W'orks Act, 1877 ; London Council (General 
Powers) Act, 1890, sects. 14 — 20 ; Open Spaces Act, 1906, sect. 15. 

17. For verifying and stamping weights, measures and weighing 
machines : Weights and Measures Act, 1889, sect. 1, 

18. For regulating sale of coal in small quantities, and prescribing 
conditions as to weighing and fees : Weights and Measures Act, 1889, 
sect. 28. 

19. For regulating overhead wires : London Overground Wires, 
etc., Act, 1933. 

20. For regulating seamen’s lodging houses : Merchant Shipping 
Acb, 1804, sect. 214. 

21. For regulating the work of the Fire Brigade : Metropolitan 
Fire Brigade Act, 1865, s. 28. 

22. For securing safety of public under Electric Lighting Acts : 
Electric Lighting Act, 1882, sect. 6. 

23. For regulating houses divided into tenements : Housing Act, 
1925, sect. 6. 

24. For regulating form of appeal and modes of proceeding : Metro- 
polis Management Act, 1855, sect. 202. 

25. For protection from fire of theatres, music halls, etc., and for 
exits, etc., also Standing Orders as to licences ; Metropolis Management 
Act, 1878, sect. 12 ; Metropolitan Board of Works (Various Powers) 
Act, 1882, sect. 45. 

26. Regulating the emission of smoke and requiring the provision 
in new buildings (other than private dwelling houses) of arrangements 
lor preventing or reducing the emission of smoke ; P.H. (Smoke Abate- 
ment) Act, 1926, sects. 2, 5, 

27. As to the attendance of children at school ; Education Act, 
1921, sect. 46. 
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28. As to the employment of children and other persons under the 
age of 18 years : Children and Young Persons Actj 1933, sects. 18, 19, 

[7783 

(2) The Meifopolitan Borough Councils may make Bye4aws as follows : 

1. For promoting cleanliness in and the inhabitable condition of 
tents, vans, etc., used for human habitation, and for preventing the 
spread of infectious disease, and generally for the prevention of nuisances 
therein : P.H. (London) Act, 1891, sect. 95. 

2. Ibr securing safety of public under Electric Lighting Acts : 
Electric Lighting Act, 1882, sect. 6. 

3. For regulating open spaces under control of the borough council : 
Open Spaces Act, 1906, sect. 15. 

4. For regulating their business, officers, etc. : Metropolis Manage- 
ment Act, 1855, sect. 202. 

5. For prevention of nuisances arising from dust, ashes, and filth 
in streets, offensive matter from manufactories, slaughterhouses, etc., 
as to keeping of animals, paving of yards and open spaces, flushing 
waterclosets, cleansing cisterns, conduct of persons using public 
sanitary conveniences, and the management of mortuaries : P.H. 
(London) Act, 1891, sects. 16, 39, 45, 50, 88. 

6. For regulating removal of patients from vessels to hospitals 
and their detention there if suffering from infectious disease : P.H. 
(London) Act, 1891, sect. 66. 

7. For regulating baths and washhouses : Baths and Washhouses 
Act, 1846, sect. 34 ; P.H.A., 1925, sects. 85— 87. 

8. For regulating the use of every library, museum or art gallery 
under their control, and for enabling officers to exclude or remove 
persons committing offences : Public Libraries Act, 1901, sect. 3. 
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lEtrodnction.—Althoiigh it is believed that the term “by-pass 
road ’’ is not to be found in any Act of Parliament, the term is in- 
creasingly used by the general public and by the M. of T. and highway 
authorities. In earlier times it was considered a decided asset for a 
town to be on a main road, and many towns and villages owed their 
prosperity to that fact ; but with the increase of through traffic, that 
asset has become a disadvantage. There may still in some quarters 
remain the idea that “ to by-pass traffic is to by-pass trade,’' but in 
general there is little question that through traffic depreciates property 
by weakening buildings, disturbs amenity by noise and hampers the 
trading activities of the residents. For these reasons roads that enable 
fast traffic to pass by a village or the centre of a town are being in- 
creasingly constructed. These may be great trunk roads constructed 
and maintained by the M. of T., Joining one large town to another ; 
they may be short lengths of new roads running from one point in an 
existing road to another point in the same road ; or they may be what 
are called “ Ring Roads ” or “ Relief Roads,” usually constructed in 
large towns round the outskhts to relieve the traffic in the centre. 
Reasons for which such a by-pass may be constructed are suggested by 
the following points from the annual repoRs of the administration of 
the Road Fund : “ to enable traffic to avoid the narrow streets and the 
congested area in the centre of the town,” “ two level-crossings wall be 
eliminated as far as through traffic is concerned,” “avoids a level- 
crossing and a village, and very narrow streets and dangerous cross- 
roads near an old priory,” “ existing roads are very narrow and any 
comprehensive scheme of widening would involve considerable demoli- 
tion,” “ eliminates a long and dangerous bend,” “ is planned to avoid 
a tramw’^ay track,” “ saves distance, as the road through the village is 
very wdnding and contains many sharp and obscure corners.” The 
construction of a by-pass road, therefore, Yvould be a purpose for wdiieh 
the Minister of Transport has power to give grants or make advances 
under sect. 8 of the Development and Road Improvement Funds Act, 
1909 {a), and under sect. 17 of the M. of T. Act, 1919 (5). 


(a) 9 Statutes 212. 


(D) 3 Statutes 435. 
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By the Roads Act, 1920, sect, 3 (c), the Road Fund was established, 
from which the expenditure on the construction of the roads iinder the 
Act of 1009 was to be defrayed, and it was provided that the sums 
applied to the construction of new roads should not in any year exceed 
one-third of the estimated amount available from the Fund for road 
improvements, etc. 

Nevertheless the practice as to the disposal of Road Fund monies is 
dependent upon the policy of the Government, and ma3r change from 
yearto^^ear. [780] 

The work of reconstruction under these Acts was first applied to 
the provision of new traffic facilities in or near London, such as the 
London — Southend Road, the North-Circular Road and the Watford 
and Barnet B^^-passes, and to these the term “ arterial roads ’’ was at 
first somewhat loosely applied, but later dropped. The policy of the 
Ministry has, however, been mainly directed to the reconditioning of 
important vital roads connecting the great towns, and a five years' 
programme for the crucial portions of a selected group of main roads 
was created and this was called the Trunk Road Programme of 1924 — -25. 
The term “ by-pass road,” such as the Kingston By-pass, is the name 
applied to lengths of new construction designed to relieve the congestion 
on important roads. B^^-pass roads were introduced for the purpose 
of giving better gradient or alignment or avoiding minor obstructions 
on roads already in existence, but in many instances in relation to 
built-up areas, they formed new ring roads or diversion roads of con- 
siderable lengths. [781] 

By-passes on Ministry oi Transport Roads. — The part of the L.G.A., 
1929, relating to roads was the outcome of the polic^^ of the M. of T. 
of co-ordinating the work of the highway authorities rather than in 
exercising their own powers under the Acts of 1909 and 1919. Sect. 8 
of the Act of 1909 mentioned already (cc) gave the Road Board power to 
construct and maintain new roads with the approval of the Treasury. 
By sect. 9 of the same Act (d) these roads are declared to be public 
highways, usually after ceremonial dedication, and the enactments 
relating to highways and bridges apply to them, except that their 
maintenance is at the cost of the Ministry. The Minister has the powers 
of a county council, except as to the levying of a rate, for the purposes 
of maintenance and repair and for the preventing and removing of 
obstructions. The roads often include important bridges. The 
Minister may contract with a highway?' authority for them to undertake 
the maintenance and repair of the road, and when that is done, the 
authority have the same powers, duties and liabilities as if the road was 
vested in them. Communication between an ordinary road or path 
and a road constructed the Minister may only be made in the manner 
approved by him. Before the Treasury approves of the construction 
of such a road, notice must be sent to all highway authorities in the 
areas through which the road is to pass, and any objections made by 
the authorities must be considered. Under sect 4 of the Unemploy- 
ment (Relief Works) Act, 1920 (e), however, this need not be done where 
the Minister of Labour certifies that having regard to the exceptional 
amount of unemployment in the area it is desirable that the construc- 
tion of the new I'oad should be proceeded with forthwith for the provision 
of employment. 

(c) 19 Statutes 87. (cc) 9 Statutes 212. 

(d) 9 Statutes 213. (e) 20 Statutes 055. 
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By sect. 18 of the iict of 1909 (/), in executing any such work, and 
also in approving or making advances in respect of any work under the 
Act invoiving the employment of labour on a considerable scale, regard 
must, so far as is reasonably practicable, be paid to the general state 
and prospects of employment, and the summary powers under the 
Act of 1920 are chiefly used to give rights of entry upon land in order 
“ to take possession ” with as little delay as possible. 

By sect. 5 of the Act of 1909(g), the land for these roads may be 
acquired by purchase or gift, or it may be acquired compulsorily under 
an order of the Development Commissioners, but no land may be 
so acquired which forms part of any park, garden or pleasure ground, 
or forms part of a home farm attached to and usually occupied with a 
mansion house or is otherwise required for the amenity or convenience 
of any dwelling-house, or is the property of a local authority, or has been 
acquired by any corporation or company for the purposes of a railway, 
dock, canal, water or other public undertaking, or is the site of an 
ancient monument or other object of archaeological interest. In mak- 
ing an order for compulsory purchase, the commissioners must have 
regard to the extent of land held or occupied in the locality by any 
owner or tenant, and to the convenience of other property belonging to 
or occupied by the same owner or tenant, and must as far as possible 
avoid taking an undue or inconvenient quantity from any one owner or 
occupier, taking into consideration the size and character of the 
agricultural buildings not taken, and must as far as possible avoid 
displacing any considerable number of agricultural labourers or others 
employed on the land in question. 

By sect. 11 of the Act of 1909 (h), the Minister may acquire not only 
land for the purpose of the road itself but also an area of 220 yards on 
either side from the middle of the road. The method of obtaining an 
order of the Development Commissioners is not generally utilised, but by 
sect. 19 of the Act of 1909 (i), if such an order authorises the acquisition 
of any land forming part of a common, open space or allotment, it is 
provisional until confirmed by Parliament, unless it gives in exchange 
other land, not less in area, certified by the Minister of Agriculture 
and Fisheries to be equally advantageous to the persons entitled to the 
commonable rights, if any, and the public. Before giving such a 
certificate, the Minister of Agiiculture and Fisheries must give public 
notice and afford opportunities to all persons interested to make 
representations and, if necessary, must hold a local inquiry. The land 
given in exchange, by sect. 8 of the Roads Improvement Act, 1925 (/c), 
is to be deemed to be required for the purpose of the construction or 
improvement of the road, and the provisions of sect. 11 of the Act of 
1909 as to acquisition apply accordingly. By sect. 19 (1), provisos 
(b) and (c) of the Act of 1909 (Z), sub-sect. 1 of that section is not to 
apply to the acquisition of common land for the construction or 
improvement of a road within a rural district cannot be acquired under 
sect. 1, nor does the Act authorise the acquisition of land on either 
side of the new road where the land is part of a common, open space or 
allotment. 

These provisions of the Act of 1909 are not affected by those as to 
the compulsory acquisition of land in Part VII. of the L.G.A., 1988, 
because by sect, 179 {ll) of that Act, nothing in Part VII. is to affect any 

(/) 9 Statutes 216. 9 Ibid,, 211. (h) Ibid., 214. 

(i) Ibid., 216. {k) Ibid., 221. 

(0 Ibid., 216. (il) 26 Statutes 403. 
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provisions as to the acquisition, appropriation or disposal of land by 
a local authority contained in any enactment set out in the Seventh 
Schedule to the Act (w), and the Development and Road Improvement 
Funds Act, 1909, is mentioned in the Schedule. 

on Highway Authorities’. Eoads — The creation of by-pass 
roads forms an important part of the work of highwaj^^ authorities. 
The law as to their construction, maintenance, the acquisition of the 
necessary land and obtaining of grants from the Minister of Transport is 
therefore the same as for other roads, and is dealt with in the titles Com- 
pulsory Purchase of Land, Road Grants and Road Making and 
Improvement. Where the road is constructed by a highway authority 
with the aid of a grant from the Ministry, the obligations as to commons, 
open spaces and allotments, which are set out in sect. 174 of the L.G.A., 
1933 (mw), apply. Where the whole of the road is in one highway area 
the cost is a matter of arrangement between that highway authority and 
the Minister of Transport, but where the by-pass joins roads in one or 
more highway areas, agreement must be made under sect. 8 of the 
Highways and Bridges Act, 1891 (n), which gives the councils of adjoin- 
ing highway authorities to power make and carry into effect agreements 
with each other, A contribution from a county borough which obtains 
the benefit of a by-pass road freeing it from through traffic, but not 
passing through its area, may be provided for in any such agreement, 
and also the payment by the town by^passed of a larger proportion of 
the cost than by the remainder of the county in respect of special benefit, 
such as employment provided for the town’s unemployed labour. 

The right and power to claim to maintain comity roads of the 
council of a borough or urban district having a population exceed- 
ing 20,000 under sect. 32 (1) of the L.G.A., 1929 (nn), and the making 
of an order declaring the road to be a “county road” under sect. 
37 of the same Act (o) are applicable to new roads, including by- 
passes, in so far as the by-pass is a new road or otherwise comes 
within the category of county road for the first time. In general these 
claims are resisted by the county council as tending to defeat the 
main purpose of the 1929 Act in vesting all roads and the responsibility 
for them in the county councils, subject to such delegation as they 
may in their discretion exercise under sect. 85 {jj). £7833 

Protection of By-pass Eoads — As by-pass roads are generally 
constructed through open country it should be possible to protect 
their amenities more easily than those of existing roads, and for this 
the title Road Amenities should be consulted. In many cases oppor- 
tunity is taken to make provision for a gyrating system and for 
traffic lights at junctions. Special attention can also be given to 
this subject under the Town and Country Planning Act 1932 ; see 
under title Town and Country Planning. Matters mentioned 
in the Second Schedule to that Act (g) which may be dealt with by 
schemes include streets, roads and other ways, and buildings, structures 
and erections. Schemes may be made so as to prevent ribbon develop- 
ment, to control buildings and other structures on the frontages, and 
the planning of subsidiary roads with controlled connections. Adver- 
tisements can be regulated under sect. 47 of that Act (f ) or under the 
Acts regulating advertisements generally ; see under title Advertise- 

(m) 26 Statutes 509. {mm) Ibid., 40X, (n) 9 Statutes 192. 

(tm) 10 Statutes 90G, (o) Ibid., 912. (p) Ibid., 910. 

{q) 25 Statutes 528. (r) Ibid., 513, 
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MENTS. As to tile control of petrol filling stations, see the title Petrol 
Filling Stations (rr). By sect. 19 of the Town and Country Planning 
Act, 1982 (^), compensation need not be paid in respect of the in- 
jurious affection of property provisions limiting the number of build- 
ings, or prohibiting the use of land for a purpose likely to involve 
serious detriment to the neighbourhood. 

Protection may also be given under private Acts, such as sect. 67 
of the Surrey County Council Act, 1981 (t), which prohibits access to and 
connection by new roads with the by-pass except at points approved 
by the county council, in the same w’-ay as sect. 9 of the Development 
and Road Improvement Funds Act, 1909, mentioned above, prohibits 
such connection in regard to M. of T. roads. £7843 

(rr) As to petroieuni filling stations in London, see tlie L.C.C. (General Powers) 
Act,n93a,.s. 69 ;,'2astatutes 598. , 

(s) 25 Statutes 492. (0 21 & 22 Geo. 5, e. cl. 
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See also titles ; Hackney Gaeriages ; 

London Roads and Trafeic ; 
Road Traffic. 


The only statutory provision with regard to cabmen’s shelters, 
apart from iocal Acts, is to be found in sect. 40 of the P.FI.A. Amend- 
ment Act, 1890(a). Sub-sect. (1) of this section, which is in force in 
an 3 ^ borough or urban district, the council of which has adopted Part III. 
of the Act, provides tiiat An urban authority may from time to time 
provide, maintain, and remove in or near any street in their district 
suitable erections for the use, convenience and shelter of drivers of 
hackney carriages, and such other persons as the urban authority may 
permit to use the same.” £7853 

The powers of urban authorities under sect. 40 of the Act of 1890, 
may be exercised with the consent of the county council, by R..D.Cs. in 
relation either to the whole of the rural district, or, if so resolved, in 
relation to one or more contributory places therein (/>). A county 
council may also exercise these powers in a rural district and, in a 
borough or urban district as respects county roads, under seets. 30 (8) 
and si of the L.G.A., 1929, and Parts II. and V. of the First Schedule 
to that Act (e). No adoption of the Act of 1890 by the county council 
is necessary, as is stated in the footnote to the Schedule in question. 


(a) 13 Statutes 839. 

(b) See R.D.C. (Urban Powers) Order, 1931 (S.R. & O., 1931, No. 580). 

(c) 10 Statutes 904, 905, 977, 978. 
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Apart from statutory sanction, a cabmen’s shelter, if placed in a 
highway, would be an obstruction and a nuisance, and, of course, 
wherever placed, it could only be provided or maintained at private 
expense. 

The council ‘' may from time to time make regulations for pre- 
scribing the terms and conditions and the fees (if any) to be charged for 
the use of such places of shelter, and may make bye-laws for regulating 
the conduct of persons using the same ” (sect. 40 (2)). Any such bye- 
laws will be made by virtue of the P.H.A’s., 1875 to 1932, and the pro- 
cedure in making them and obtaining their confirmation will be that 
laid down in sect. 250 of the L.G.A., 1933 (d). The regulations, obedience 
to which can only be enforced by exclusion from privileges or by virtue 
of some agreement, will be subject to sect. 188 of the P.H.A., 1875 (e), 
and do not need confirmation by the Minister of Health. No model 
bye-laws relating to cabmen’s shelters have been issued by the Minister 
of Health. [788] 

London. — In London, there seems to be no enactment in force 
corresponding to sect. 40 of the P.H.A. Amendment Act, 1890. Where 
it is desired that a cabmen’s shelter should be provided on a highway, 
it is understood that an application is made to the metropolitan borough 
council for their consent, but whether this is given under sect. 91 of 
the London Building Act, 1930 (/), as to the erection of wooden struc- 
tures, or some other enactment is not clear. Any such application is 
referred by the borough council to the Commissioner of Metropolitan 
Police for a report whether the building would cause any serious obstruc- 
tion to street traffic or is otherwise open to objection. Regulations 
made by the Commissioner of Metropolitan Police on May 20, 1910, 
under sect. 4 of the London Hackney Carriages Act, 1850 (g), dealt 
with the conduct of drivers at any stand at which a shelter is provided. 
The office of the Cabmen’s Shelter Fund is at 48 Dover St., London, 
W.L [789] 

(d) 26 Statutes 440. (e) IS Statutes 706. 

{/) 23 Statutes 266. (g) 19 Statutes 143. 
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CAMBRIDGE, BOROUGH OF 


The municipal government of the Borough of Cambridge, by reason 
of the existence within it of the University of Cambridge, has certain 
peculiar features. Charters were from time to time granted both to 
the corporation and to the universit^^, and the rights and privileges in 
those charters gave rise to disputes on the ground that the functions 
of the two corporate bodies overlapped or were in conflict. 

The main issues arising from the conflict of charters were settled by 
Sir John Patteson as arbitrator in 1856 in an award which w^as sub- 
sequently incorporated in a local Act of Parliament (a). 

The control of town improvements so far as they were carried out 
by Improvement Commissioners had been settled previously by includ- 
ing as commissioners certain magistrates and officers of the university, 
as well as certain magistrates and persons of the corporation of the 
borough (Z>). 

Under the P.H.A., 1875, sect. 6, Cambridge w^as not deemed a 
borough but an Improvement Act District, and the Improvement 
Commissioners continued to be the urban sanitary authority. It was 
not until 1889 that the borough council by virtue of a provisional 
order (c) made under sect. 52 of the L.G.A., 1888, became the urban 
sanitary authority, and the university were given direct representation 
on the borough council. 

The control of the police force of the borough had previously been 
in the hands of the Watch Committee of the borough council, and the 
imivei'sity had direct representation on that committee, which since 
Sir John Patteson’s award has consisted of the mayor and nine other 
members of the borough council appointed by the council and five 
members of the university appointed by the Senate of the university (d). 

The representation of the university on the borough council consists 
of six councillors and two aldermen. Two councillors are nominated 
by the council of the Senate and elected by a grace of the Senate ; 
four councillors are elected by the colleges and halls of the university. 

The aldermen are elected by the borough council from among the 
councillors elected to represent the university. 

Two of the university councillors go out of office each year and one 
of the university aldermen every third year (c). 

The total number of borough councillors was increased from thirty 
to thirty-six in 1889 to allow for this direct university representation. 

On an extension of the borough in 1912, the total number of 
councillors was increased from thirty-six to fifty-one, and of aldermen 
from twelve to seventeen, without altering the university representa- 
tion (dd). 

(a) Cambridge Award Act, 1856 ; 19 & 20 Viet. c. xvii. 

(b) Stats, (1788), 28 Geo. III., e. 64 ; (1794), 84 Geo. III., c. 104. 

(c) See the Local Government Board’s Provisional Orders Confirmation (No. 15) 
Act, i889 ; 52 & 53 Viet, c, cxvi. 

(d) See Cambridge Award Act, 1856, s. 51 ; 19 Sa 20 Viet. c. xvii. 

(dd) See now the Cambridge (Extension) Order, 1934, made by the Minister of 
Health imder L.G.A., 1929, s. 46, dated February 12, 1934, 

L.G.L. II. — 25 
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The university also have direct representation on the Assessment 
Committee. They had four representatives on the Assessment Com- 
mittee for Cambridge before the operation of the R. & V.A., 1925, and 
when the county council made an order constituting the borough of 
Cambridge an Assessment Area under that Act, the university were 
given four representatives on the Assessment Committee for that area. 

Apart from this special direct representation, there are certain other 
matters peculiar to this borough. The proctors and pro-proctors 
(university officers appointed to maintain discipline among the members 
of the university) have the powers of constables and have also a right 
to enter any premises licensed for the sale of intoxicating liquors at any 
time, and any premises licensed for public entertainment so long as any 
members of the public are there (^). 

The county council have special power to revoke a stage-play licence 
if complaint is made by the vice-chancellor or mayor, and the Justices 
have power to I’evoke any licence for other public entertainments on 
a similar complaint (/). 

The university still retain (and exercise) the right to grant licences 
for the sale of wine (g). 

The mayor of the borough has no precedence over the vice-chancellor 
of the university (A); 


(e) Cambridge University and Coipn. Act, 1894, s. 7 ; 57 & 58 Viet. c. lx. 

( / ) iM., ss. 9 and 10. 

(g) Cambridge Award Act, 1856, s. 11 ; 19 & 20 Viet. c. xvii. 

(%) Municipal Corpns. Act, 1882, s. 257 (2) ; 10 Statutes 658 ; now repealed and 
re-enacted in the L.G.A., 1938, s. 302 ; 26 Statutes 464. 
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See also title : Canals. 


Introductory. — The occupation of canal boats as dwellings is governed 
by the Canal Boats Acts, 1877 (a) and 1884 {^), and sect. 50 of the 
Education Act, 1921 (c), with the general order made by the Local 
Government Board, dated March 20, 1878 (d), amended by the Canal 
Boats Orders of 1922 (e), 1925 (/) and 1981 (g), made by the Minister 
of Health. 

A “ canal boat ” is defined by sect. 14 of the Act of 1877, as meaning 
any vessel, however propelled, which is used for the conveyance of 
goods along any canal (including any river, inland navigation, lake, 
or water being within the body of a county, whether it is or is not within 
the ebb and flow of the tides), and which is not a ship duly registered 
under the Merchant Shipping Acts ; but this definition has been 
extended by sect. 10 of the Act of 1884, which enables the Minister of 
Health, if he sees fit, to declare that particular classes of vessels shall not 
be deemed to be excluded merely because they are registered as ships. 
By the Canal Boats Order, 1922 (A), the Acts are made to apply to all 
vessels within the definition of canal boats except (a) sea-going ships, 
and (b) sailing barges of the class generally known as Thames Sailing 
Barge.” The term “ owner ” of a canal boat is defined as including 
a hirer of a boat, who appoints its master and crew ; and ‘‘ master ” 
means the person having for the time being command or charge of the 
boat (sect. i4, supra). 

The provisions of the statutes and regulations deal with five main 
subject-matters: (i.) the registration of canal boats used as dwellings; 
(ii.) the numbering and marking of such boats for purposes of identifica- 
tion ; (iii.) general sanitary provisions ; (iv.) provisions with regard to 
infectious and other serious diseases ; and (v.) provisions with regard 
to the education of children living on such boats. There are, in addition, 
a number of general provisions regulating the administration and 
enforcement of the law. [7913 


(a) 13 Statutes 788. (6) Ibid., 803. 

(c) 7 Statutes 158. 

(d) S.R. & O., Rev. 1904, Vol. 1. See Lumley’s Public Health, 10th ed., p. 3088. 

(e) S.R. & G., 1923, No. 451. 

(/) S.R. Sd O., 1925, No. 843. 

(g) S.R. & O., 1931, No. 444. 

(h) See also Circular of the M. of H., dated May 1, 1923 (21 L. G. R. (Orders), 42) ; 
and Lumley, 10th ed., p. 3096. 
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sect. 1 of the Act of 1877, no canal boat may 
be used as a dwelling unless it is duly registered, and then only for such 
number of persons of different ages and sexes as may be specified in its 
certificate of registration. The registration authority is such one or 
more of the sanitary authorities having districts abutting on a canal 
as may be prescribed by the regulations (sect. 7), and under Article 1 
of the Regulations of 1878 the owner of a canal boat may apply to a 
registration authority having a district abutting on the canal on which 
the boat is accustomed or intended to ply. Port sanitary authorities, 
as well as the councils of boroughs and districts are recognised by sect. 14 
of the Act of 1877 as sanitary authorities, but as the district of a port 
sanitary authority consists only of waters, together with docks and 
wharves abutting on waters, their districts do not often abut on a 
canal, so as to bring them within the terms of Article 1 of the Regulations 
of 1878, and make them eligible for the receipt of applications for 
registration. 

Upon receipt of an application, stating when and where the boat can 
be examined, the authority must send an examiner to report on it ; the 
latter must see that the boat complies with the conditions specified in 
Article 8 of the Regulations as to air space and accommodation generalljT-, 
and must make a report thereon in the form prescribed by the Regula- 
tions. If the conditions are in fact complied with, the authority must 
register the boat, and the entry in the register will show (mter alia) 
the number, age and sex of the persons by whom it may be used as 
a dwelling. Before the 'delivery of the certificates of registration, the 
owner of the boat must pay a fee of 6s. (Art. 6). The boat having been 
registered, by sect. 3 of the Act of 1877 and Article 5 of the Regulations, 
the authority must hand to the owner two copies of the certificate of 
registration in a form prescribed by the Regulations ; one copy of such 
certificate must remain in the custody of the master of the boat, and 
must upon demand be produced by him to authorised persons. By 
sect. 1 of the Canal Boats Act, 1884, any subsequent structural alteration 
in the boat, affecting the conditions on which the certificate of registi'a- 
tion was obtained, will necessitate re-registration. The Canal Boats 
Order of 1925, which repealed Article 4 as to notifying a change of 
master, added to Article 3 that the owner must maintain the boat in the 
condition required to make it eligible for registration, and on a conviction 
for a default may have his certificate of registration suspended or 
cancelled in lieu of or in addition to a penalty. 

The forms prescribed by the Local Government Board for reports 
upon canal boats by the examiners of local authorities, the register of 
canal boats and certificates of registration are scheduled to the Regula- 
tions, and may be found in Lumley’s Public Health (i). Other forms 
connected with canal boats are contained in the Encyclopaedia of Forms 
and Precedents, under the title Public Health.’’ The register is to 
contain particulars of the registration number of the boat, its name or 
any number which it bears, the name and address of the owner and the 
name of the master ; the route along which it is intended to ply and 
the nature of the traffic on which it is to be employed ; its mode of 
propulsion, whether it is a wide ” or a narrow ” boat, and whether 
it is to be used as a “ fly ” boat worked by shifts ; the number, 
dimensions and cubical capacity of the cabins with the maximum 
number of persons for which the boat is i-egistered, subject to the 


(^) See Tenth Edition at pp. 3091 — 3095 . 
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prescribed GOHditions as to the separation of the sexes given in Article 8 
of the Regulations. The dates of application, examination and regis- 
tration are to be added and the place to which the boat is registered as 
belonging for the purposes of elementaiy education. 

By Article 14, a “ wide ” boat is one not less ■than' seven feet, six 
inches in beam, and a narrow ’’ boat is one of less beam. A fly ” 
boat is not defined, but is a boat (usually a narrow one) which plies by 
night as well as by day. 

The form of examiner’s report is framed upon the same lines as the 
register ,* but, in addition to the details mentioned above, it deals also 
with the general condition of the boat, supply of lockers and bunks, 
means of heating and of ventilation, etc. The rules for estimating the 
cubical capacity of “ wide ” and ‘‘^ narrow ” boats respectively, are 
contained in notes to the form of report. The certifl^cate of registration 
contains in a condensed form the more important details included in 
the register, and a reference to any distinctive “ mai'ks ’’ to be placed 
upon the boat ; it also sets out Article 8 in ecctenso, for the guidance of 
masters. E'^92]] 

Marking, etc. — Upon receipt of the ceibificates, the owner must at 
once have the boat lettered, numbered and marked so as to correspond 
with the contents of the certificate, and in such a manner as to comply 
with the requirements as to size of letters, etc., prescribed by sect. 8 
of the Act of 1877, sect. 7 of that of 1884 and Article 7 of the Regulations 
of 1878. The letters must be kept legible and undefaced, and in default 
the boat is to be deemed unregistered. £793] 

Sanitary Conditions. — So far as methods of construction, air space, 
and decency of sleeping accommodation are concerned, provision is made 
by Articles 3 and 8 of the Regulations above referred to. With regard to 
the maintenance of boats in a proper condition, Article 9 imposes upon 
an owner the duty of thoroughly painting the inside of every cabin once 
at least in every three years. Article 10 requires a master to cause all 
bilge water to be pumped out as often as may be necessary, and at least 
once in every twenty-four hours ; and Article 11 makes the master 
responsible for every cabin used as a dwelling being kept at all times in 
a cleanly and habitable condition. £794] 

Infectious and other Serious Diseases. — ^Whenever any person on 
a canal boat is seriously ill or is evidently suffering from an infectious 
disease, the master must, as soon as possible, notify the fact to the 
various sanitary authorities within whose districts the boat may be or 
may pass, and, on reaching its destination also to the owner of the boat 
(Article 12). The latter, upon receiving information from the master 
that any person on board is, or has been, suffering from an infectious 
disease must thereupon give notice to the sanitary authority of the 
boat’s place of registration {ibid,). Any sanitary authority upon 
learning that there is a case of infectious illness on board a canal boat 
at the time within their district, are directed by sect. 4 of the Act of 
1877 to take such steps as may be recommended to them for checking 
the spread of infection ; they may procure the removal of a patient to 
hospital, and exercise any other powers conferred upon them by the 
P.TI.A., 1875 {k). Under sect. 4 of the Act of 1877 they may also detain 


{k) See 1875, ss. 120—125 ; 13 Statutes 674—676 ; and P.H. (Ships, etc.) 

Act, 1885 ; ibid., 806. 
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the boat, but only for such period as is necessary for cleansing and 
disinfecting it ; and after a boat has been thus detained, by Article 13 
they must obtain and hand to the master a medical certificate that the 
boat has been properly cleansed and disinfected. Sect. 61 of the P.H.A. 
Amendment Act, 1907 (^), as to the removal by the local authority of 
persons from infected premises to a place of shelter, applies to canal 
boats in any borough or district in which that section has by order 
been put in force, by virtue of the definition of ‘‘ house ’’ in sub-sect. (3). 
The provisions of the Infectious Disease (Notification) Act, 1889, apply 
to canal boats as if they were buildings (m). £795] 

Educational Provisions.- — By sect. 50 of the Education Act, 1921 (n), 
which re-enacted sect. 6 and the definition of parent in sect. 14 of the Act 
of 1877, and sects. 5 and 6 of the Act of 1884, a child in a registered 
canal boat, and the parent of such child (defined in sect. 170 (12) (nn), 
as including guardian and every person who is liable to maintain or 
who has the actual custody of the child) are, for the purposes of ele- 
mentary education to be deemed to be resident in, and subject to any 
bye-laws in force in, the place to which the boat is registered as belong- 
ing. If, however, a parent satisfies the education authority concerned 
that his child is being efficiently instructed in some other district, the 
authority must grant him a certificate to that effect, and thereupon 
he and the child are to be deemed resident in such other district. Sect. 
12 of the Act of 1877 authorises the maintenance of elementary schools 
for children living on canal boats by any company or association owning 
boats, or being the owners or lessees of a canal. 

Regulations as to the form of school certificates to be used by 
children on canal boats may be made by the Board of Education under 
sect. 50 of the Act of 1921, but s6 far the power has not been exercised. 
[796] 

General. — sect. 5 of the Act of 1877 as extended by sect. 9 of 
the Act of 1884, any person duly authorised by a registration or sanitary 
authority, or by a Justice of the peace, may enter and examine, between 
the hours of 6 a.m. and 9 p.m., any canal boat on which he has reasonable 
cause to suppose that there is any contravention of the Acts or any 
infectious disease ,* he must be ready to produce a copy of his authority 
or some other evidence of his appointment, and the master must give 
him all assistance in performing his duties. A similar power of entry 
is given to the inspectors appointed (see infra) by the M. of H. under 
sect. 4 of the Act of 1884. 

Penalties for contravention of the provisions of the statutes are 
imposed upon masters and owners by the various sections of the Act 
of 1877, and penalties for breach of the Regulations by sect. 2 of the Act 
of 1884, 

Sect. 3 of the Act of 1884 imposes upon registration and sanitary 
authorities the duty of enforcing the statutes and Regulations, and 
requires them to make an annual report upon the subject to the M. of H. 
within the first three weeks of every year. 

The expenses of borough councils and urban district councils will 
be defrayed under sects. 185 and 188 of the L.G.A., 1933 (o), out of the 
general rate fund, and the expenses of rural district councils will be 


(?) 13 Statutes 933. (m) S. 13 ; iUd., 815. 

(n) 7 Statutes 158. (nn) Ibid., 213. 

(o) 26 Statutes 406, 408. 
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defrayed as general expenses under sect. 190 (2) (oo) of that Act, unless 
they are by order of the M. of H. declared to be special expenses. Fees 
and fines are to be applied towards expenses under sect. 11 of the Act 
of 1877, and sect. 8 of the Act of 1884. 

The M. of H. is to make an annual report to Parliament as to the 
execution of the Acts, and for that purpose is to instruct inspectors 
to make inquiries from time to time(^). Similarly by sect. 50 of the 
Education Act, 1921 {q), the Board of Education are to report annually 
to Parliament, after communication with the local education authorities, 
as to the manner in which the provisions of that Act as to elementary 
education are enforced with respect to children on canal boats. 

Special reference is made to the loading, conveyance and landing 
of petroleum spirit in or upon a canal, by the Petroleum (Consolidation) 
Act, 1928 (f), which gave powers to canal companies to make bye-laws 
as to the precautions to be observed. These bye-laws must be confirmed 
by the Minister of Transport, and there may be a fine of £20 a day if 
they are contravened. By Regulations inade in 1981 (^), para, (f) of 
Article 8 of the Regulations of 1878 (which required a stove to be fitted 
in at least one cabin), is not to apply to any canal boat used or intended 
to be used for the carriage of cargoes consisting wholly or partly of 
petroleum. 

In the year 1930, much discussion was aroused by the introduction 
by Mr. Gosling, M.P, of a Bill for the purpose of prohibiting children of 
school age from living on canal boats. Although the Bill was read a 
second time, with the concurrence of the Labour Government, by 
180 votes to 64 it did not become law. [797] 

London. — The Canal Boats Acts referred to above are equally 
applicable to London, and the councils of the metropolitan boroughs 
are registi’ation authorities (i). Special arrangements are made by 
the L.C.C. under sect. 50 of the Education Act, 1921 (g), for the education 
of children residing on canal boats. The majority of canal boats pass- 
ing through London are tied up for loading or discharging in the Pad- 
dington Basin, and a special class has been formed in the Boatman’s 
Institute in Paddington for educating the children. The canal boat 
children are required to attend the class while the boat remains in the 
Basin, the parents being allowed to withdraw the children when the 
boat moves to another district. The average roll of the class is 60 ; 
the average attendance fluctuates between 9 and 15. Bye-laws with 
regard to houseboats, made under the City of London (Various Powers) 
Act, 1988, sect. 6 ( 2 /.), do not apply to canal boats registered under the 
Canal Boats Acts. 1 : 798 ] 


( 00 ) 26 Statutes 409. 

{p) Canal Boats Act, 1884, s. 4 ; 13 Statutes 803, 

Iq) 7 Statutes 158. 

(r) S. 9 ; 13 Statutes 1175. 

(s) Canal Boats (Amendment) Regulations, 1931 (S.R. & O., 1931, No. 444), 

(t) Canal Boats Act, 1877, ss. 7, 14 ; 13 Statutes 791, 792. 

(u) 20 Statutes 591. 
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General Observations.— A canal company is usually created by a 
special Act of Parliament authorising the construction of the particular 
canal, and the undertaking is governed by the provisions of the special 
Act, 

By the Regulation of Railways Act, 1878, sect. S (a), ‘‘ canal ” includes 
any navigation which has been made under or upon which tolls may 
be levied by authority of Parliament, and also the wharves and landing- 
places of and belonging to such canal or navigation and used for the 
purposes of public traffic,” while canal company ” includes ‘‘ any 
person being the owner or lessee of, or working, or entitled to charge 
tolls for the use of any canal in the United Kingdom constructed or 
carried on under the powers of any Act of Parliament.” |[7993 

By the Bridges Act, 1929, sect. 14 {b), canal ” includes inland naviga- 
tion and the towing-paths of canals, and the ov/ner of a canal includes 
any company to which the canal is leased. “ Statutory undertakers ” 
are defined by the Town and Country Planning Act, 1932, sect. 58 (e), so 
as to include ‘‘ any persons authorised by or under an Act of Parliament, 
or an order having the force of an Act of Parliament, to construct, work 
or carry on any canal.” The concern of local authorities with canals 
arises mainly in connection with the laying of sewers or water mains 
through land traversed by a canal, in regard to bridges over canals and 
their approaches, and in the saving clauses in favour of canal companies 
in many of the Acts administered by local authorities. As to the rating 
of canals see under title Rating of Special Properties. Charges, 
traffic and matters generally relating to canals are dealt with under the 
Canal Tolls Act, 1845 (d) ; the Regulation of Railways Act, 1878 (e) ; 
and the Railway and Canal Traffic Act, 1888 (/). The powers of the 
Board of Trade with regard to canals were transferred to the Minister of 
Transport by the Ministry of Transport Act, 1919 (g), and under sect. 17 
of that Act the Minister was empowered to make advances, with the 
consent of the Treasury, for the construction, improvement or main- 
tenance of canals. Esoo] 

(a) 14 Statutes 199. (6) 9 Statutes 275. 

(c) 25 Statutes 521. See also P.H.A.i 1925, s. 7 (3) ; 13 Statutes 1117. 

(d) 14 Statutes 84 et seq, (e) Ibid,^ 199. 

(/) Ibid., 220. And see other Acts under title ‘‘Railways and Canals” in 
34 Statutes, (g) 3 Statutes 422; and see S.R. & O., 1919, No. 1440. 
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By sect. 45 of the Railway and Canal Traffic Act, 1888 {h), where, 
on the application of a canal company, it appeal’s to the Minister of 
Transport that any canal or part of a canal belonging to the applicants 
is unnecessary for the purposes of public navigation, or where, on the 
application of any local authority, or of three or more owners of lands 
adjoining or near to any canal or part of a canal, it appears to him that 
the canal has for at least three years past been disused for navigation, 
or become unfit for navigation by reason of the default of the proprietors, 
or that the lands adjoining or near to the canal have suffered injury by 
water that has escaped from the derelict canal, and that the proprietors 
decline or are unable to effect the necessary repairs, he may by warrant 
authorise the abandonment of the canal by the existing proprietors. 

The Minister may then make an order releasing the canal proprietors 
from all liability to maintain the canal, and from all statutory and other 
obligations in regard to it, but he must be satisfied that (i.) the canal is 
unnecessary for the purposes of public navigation, (ii.) that the applica- 
tion has been properly authorised by the shareholders of the company 
and the necessary public and other notices have been given, and (iii.) that 
comi^ensation has been made to all persons entitled to it, by reason of the 
abandonment of the canal. The amount of compensation is to be 
determined by the Minister of Transport in ease of difference. Local 
authorities who may complain include county councils, borough 
councils and district councils, and also harbour boards and con- 
servancy authorities (i). £8013 

By sect. 40 of the Act of 1888 {k) canal companies must send to the 
Minister of Transport any bye-law or regulation that they make, 
and these shall not have force until approved by the Minister, and 
the Minister may at any time disallow the bye-law or regulation, and it 
then has no effect, except where a penalty has already been incurred 
under it. The provisions of this section were excluded from application 
to bye-laws under sect. 9 of the Petroleum (Consolidation) Act, 1928 (/), 
which gives canal companies powers to make bye-laws regulating the 
loading, conveyance and landing of petroleum spirit and as to the 
precautions to be observed, and as to the enforcement of the bye-laws. 
Bye-laws, however, under this section cannot come into force till they 
are confirmed by the Minister of Transport, and any one contravening 
such a bye-law may on summary conviction be fined up to £20 for 
every day on which the offence occurs or continues. 

Canal companies are among the statutory undertakers for whom 
special provision is made in relation to the deferring of claims for better- 
ment under the Town and Country Planning Act, 1932, sect. 21 (2), 
proviso (ii.) (?«,). As to deferring claims for betterment, see ante^ title 
Bettbement. ■ 

Under sect. 81 of the same Act (n) statutory undertakers may pay 
to any town planning authority the whole or any part of any expenses 
incurred by the authority in or in connection with the preparation or 
carrying into execution of a scheme. £8023 

Bridges and Approaches.— There is no statutory code as to canal 
bridges, and the Railways Clauses Consolidation Act, 1845, does not relate 


(/^) 14 Statutes 242. See also In re Woking U.D.C, (Basingstoke Canal) Act^ 1911 , 
[1914] 1 Ch. SOO. 

(ij Railway and Canal Traffic Act, 1888, ss. 45 (7) and 7 ; 14 Statutes 222. 

(k) 14 Statutes 240. (1) 13 Statutes 1175. 

(m) 25 Statutes 497. (n) Ibid., 505. 
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to them. Reference must be made in each instance to the special 
Act under which the canal was made. Under the common law doctrine 
of liability where persons for their own purposes 

interrupt a highway by some work which renders it impossible for the 
public to use it , an obligation is imposed on them to construct such works 
as may be necessary to restore to the public the use of the highway so 
interrupted (o). It was held that this common law doctrine was not 
rendered inapplicable by the special Acts of the company (p). As to 
the liability to repair bridges generally, see under title Bridges. 

By sect. 147 of the P.H.A., 1875 (g), any urban authority may agree 
with the proprietors of a canal to adopt and maintain any existing or 
projected bridge, viaduct or arch within their district, over or under 
any canal and the approaches to it, and may then adopt and maintain 
them as part of public streets maintainable and repairable by the 
inhabitants at large. They may also themselves agree to construct 
any such bridge, viaduct or arch at the expense of the proprietor, and 
with the consent of two-thirds of their number may pay any portion 
of the expenses of the construction or alteration of the bridge, viaduct 
or arch or for the purchase of adjoining lands required for its foundation 
and support, or for its approaches. 

By sect. 25 (1) of the L.G.A., 1894 (r), these powers were extended 
to rural district councils, but by sect. 30 (2) and Part I. of the First 
Schedule to the L.G.A., 1929 (s), were transferred to the county council, 
without the condition as to the consent of two-thirds of their number. 

In a non-county borough or urban district, a similar transfer to the 
county council was made of the powers of the urban authority by 
sect. 31 (5), and Part III. of First Schedule to the Act of 1929 (t), but 
limited to county roads and roads which when constructed are intended 
to become county roads, not being roads which the council of the borough 
or urban district maintain and repair. 

County councils have power to purchase or take over by agreement, 
existing bridges, and to erect new ones and to maintain, repair and 
improve them under sect. 6 of the L.G.A., 1888 and this power is 
largely extended by the Bridges Act, 1929 (a), the whole of which applies 
to bridges over canals (see post and under title Bridges). As to the 
powers of the Post Office in regard to placing poles along canals, see the 
Telegraph Act, 1868, sects. 32 and 33, the Telegraph Act, 1878, sects. 
3 and 4, and the Telegraph (Construction) Aet, 1911 (5). [803 j 

Towing-Paths. — There is not necessarily a right-of-way along a 
towing-path, but it may be dedicated to the public by the canal com- 
pany provided this is not incompatible with its use as a towing-path (c). 
The position of the towing-path as a public footpath on the abandon- 
ment of a canal as described above is a question of dedication. As to 


(o) Bex V. Kerrison (1815), 3 M. & S. 526 ; 26 Digest 581, 2712. 

(p) Hertfordshire C.C. v. Great Eastern liailway Co., [1909] 2 K. B. 403 ; 26 Digest 
587, 2778, and see Reigate Corp?i. v. Surrey C.C., [1928] Ch., at p. 365. And as to 
eases on liability to repair the approaches, see Macclesfield Corpn. v. Great Central 
Rail. Co., [1911 j 2 K. B. 528 ; 26 Digest 581, 271S, and other cases on pp. 580 — 
582 and 586—587 of 26 Digest. 

(q) 13 Statutes 684. (r) 10 Statutes 794. 

(s) Ibid., 904 and 975 et seq. (t) Ibid., 906, 977. 

(u) Ibid., 691. (a) 9 Statutes 268 et seq. 

(b) 19 Statutes 233, 262, 263 and 300 et seq, 

(c) Grand Junction Canal Co.r. Petty (1888), 21 Q. B. D. 273 ; 26 Digest 290, 226 ; 
Thames Conservators v. Kent, [1918] 2 K. B. 272; 44 Digest 114, 914, and other 
eases on pp. 290, 293 of 26 Digest. 
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sewers under towing-paths, and as to wires along towing-paths, see 
As to the validity of bye-laws of the Thames Conservancy, prohibiting 
the riding or driving of horses on a towing-path, except when engaged 
in towing, or the driving of vehicles on a towdng-path, see Thames 
Conservators V, Kent (d). No local authority may, under the PJd.A., 
1875, interfere with any towing-path so as to interrupt the traffic on 
it without the consent in writing of the canal company (e). As to the 
diversion or alteration of sewers which interfere with towing-paths 
and as to towing-paths under the Private Streets Works Act, see post 
[804]', 

Sewers and Pollntion.— For tliis subject generally, see under titles 
Pollution of Rivefs and Sewers and Drains. The powers of loeal 
authorities to carry sewers through, across or under the property of 
canal companies is subject to the consent of the company in writing, 
under sect. 827 of the P.H. A., 1875 (/); see 

Under sect. 17 of that Act no local authority may make or use any 
sewer, drain or outfall for the purpose of conveying sewage or filthy 
water into any canal until it has been freed from all excrementitious 
or other foul or noxious matter which would affect or deteriorate the 
purity and quality of the water in the canal (g). If the water is already 
foul it is no offence under this section to discharge sewage into it unless 
it makes it fouler (^). Filthy water is distinguishable from sewage 
and includes any matter whether foul or noxious, such as tar from 
roads, which would affect or deteriorate the purity and quality of the 
water (i). 

The provision is contravened if the purity and quality of the water 
in a canal is deteriorated at the point of discharge of a sewer ; it is 
not necessary to show deterioration to the canal in general (A). Wffiere 
a local authority made storm -water outlets from a sewer into a stream, 
and in an exceptionally heavy storm these were not sufficient, and the 
water flooded surrounding land, it was held that they had power under 
sect. 17 to discharge the surplus water, and were not liable for a 
nuisance; their neglect to improve the system of drainage was non- 
feasance, and the remedy, if any, was by an application to the Minister 
of Health under sect. 299 of the P.H.A., 1875, and assessment of com- 
pensation under sect. 808 of the Act (Z). 

Under sect. 881 of the P.H.A., 1875 (m), any canal company may, 
at their own expense, and on substituting other sewers, drains, culverts 
and pipes equally effectual, and certified as such by the surveyor to the 
local authority, take up, divert, or alter the level of any sew^ers, drains, 
culverts or pipes constructed by any local authority which pass under or 
interfere with the canal or the towing-path, and they may do anything 
necessary to carry the diversion or alteration into effect. No consent 
of the council is required, but the surve 3 ^or must certify the W’^ork as 
satisfactory after it is completed. CBOS j 


(d) [19X8] 2 K. B. 272 ; 44 Digest 114, .914. 

(e) P.H.A., 1875, s. 327 (3) ; 13 Statutes 700. 

(/) Ibid., 759. 

(g) Ibid., s. 17 ; ibid., 633. 

(h) A.-G. V. Birminghmn Drainage Board, [1912] A. C. 788 ; 41 Digest 30, 22d. 

(i) Dell V. Chesham U.D.C., [1921] 3 K. B. 427 ; 26 Digest 408, 1290. 

(k) A.^G. V. Ringwood R.D.C. (1928), 92 J. P. 65 ; Digest (Supp.) and see 44 
Digest, pp. 45 et seq. 

(l) Ileskeih v. Birmingham Con'pn., [1924] 1 K. B. 260 ; 38 Digest 153, 29. 

(m) 13 Statutes 761. 
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Buildings and Sky Signs.— Sect. 157 of the P.H.A., 1875 (n), gives 
local authorities power to make bye-laws with respect to new buildings, 
but the buildings of canal companies were not, like the buildings of 
railway companies, exempted by the terms of the section from the bye- 
laws made under its provisions. But the model bye-laws issued b}?- the 
M. of II. exempt buildings (other than dwelling-houses) belonging to 
statutory undertakers such as canal companies. By sect. SS of the P.H. A. 
Amendment Act, 1907 (o), a similar exemption extends to any bye-laws 
as to streets or buildings made under the Act of 1907, or the Act of 1875 
as extended by Part II. of the 1907 Act. Under Part IX. of the same 
Act(j?) which deals with the licensing of sky signs, any word, letter, 
model, sign, device or representation relating exclusively to the business 
of a canal company, and placed wholly upon or over any canal, wharf, 
quay or quay approach belonging to a canal company, and so placed that 
it cannot fall into any street or public place is excluded from the meaning 
of sky sign. £8063 

CoBstraction of Works by Local Authorities.— In the construction 
by local authorities of works which vrould affect a canal, full protection 
is afforded to the canal company by sect. 827 of the P.H.A., 1875 (q). 
And as the amending P.H.A. of 1890 and 1907, and Parts I. to VIII. of 
the P.H.A., 1925, are to be construed with the P.H.A., 1875, as one Act, 
any protection given by the P.H.A., 1875, extends to works executed by 
a local authority under the authority of the amending Acts already 
mentioned. Difficulties are often experienced by local authorities who 
find it necessary to lay a trunk sewer or "water main passing under a 
canal or along a towing-path. 

Under sect. 327 of the Act of 1875, the written consent of the canal 
company must be obtained, wherever the local authority propose to 
(i.) interfere with any canal so as to injuriously affect the navigation, or 
its use, or the traffic on any towing-path, or (ii.) interfere with any water- 
course in such a manner as to injuriously affect the supply of water to 
any canal, or (iii.) interfere with any bridges crossing any canal, or 
(iv.) execute any works in, through or under any wharves, qiiays, docks, 
harbours or basins of which a canal company has exclusive use. Nothing 
ill the Act prejudices or affects the rights, privileges or powers of canal 
companies given or reserved to them in their local Acts for draining, 
preserving or improving their land {ibid). Where a local authority 
constructed drains for surface water through and under a towing-path 
and bank of the river Thames, it was held that as the work would 
tempoi’arily interfere with the traffic on the towing-path, the authority 
should have obtained the consent of the Thames Conservators (r). 
In regard to other acts which a local authority intend to do which may 
interfere with the improvement of any canal or towing-path or the 
navigation, or the works of a canal company, or with land necessary 
for its enjoyment or improvement, they must send a notice to the 
company specifying the particulars of the work intended to be done. If 
the company does not consent, there shall be decided by arbitration 
(i.) whether the things proposed to be done will cause an injury to the 

(n) 13 Statutes 689, extended to rural districts by S.R. & O., 1931, No. 580 ; 
24 Statutes 262. 

(o) 13 Statutes 923. 

(p) Ibid,, 945, See s. 91 (3) (e) ; 13 Statutes 946. 

(g) Ibid., 759. 

(r) River Thames Conservators v. Walton-upon-Thames UM.C. (1907), 96 L. T. 
555 ; 44 Digest 114, 913. 
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undertaking, and (ii.) whether any injury caused is of such a nature as 
to admit of being fully compensated by. money (s). If the arbitrators 
decide that no injury will be caused, the local authority may proceed 
■ with, the work ; if the arbitrators decide that there would be injury 
and that it can be fully compensated by money, they must assess the 
compensation, and on payment of the sum the local authority may 
proceed ,* if the arbitrators decide that injury will be caused that cannot 
1)6 fully compensated by money, the local authority must not proceed 
with the work (a). 

By sect. 332(5) nothing in the Act of 1875 authorises any local 
authority to injuriously affect any canal or the suppty, quality or fall 
of water contained in any canal or its feeders, where the canal conipaiiy 
is entitled by law to prevent or be relieved against such injurious 
affection, unless the local authority fii'st obtain their consent in writing* 
The remedy is by an injunction or damages, not by compensation (<?)* 
Under sect. 108 of the Housing Act, 1925 (d) notwithstanding anything 
in these sections (327 or 332), local authorities and county councils may 
be authorised to abstract v/ater from any river, stream or lake, or 
the feeders to them, for the purpose of affording a water sup23ly for 
houses provided under a scheme, but they are not authorised to abstract 
any water the abstraction of which would, in the opinion of the Minister, 
injuriously affect the working or management of any canal. 

Private Street Works. — Sect. 22 of the Private Street Works Act, 
1892 (e), provides that no canal company shall be deemed to be an 
owner or occupier for the purposes of that Act in resj)ect of any land of 
the com|)any upon which any street wholly or [Dartiaily fronts or abuts, 
and which at the time of the laying out of the street is used by the com- 
pany solely as a part of their canal or towing-path and has no direct 
communication with the street. The expenses incurred which, but for 
this provision, the company w^ould be liable to pay, must be paid by the 
owners of the premises included in the apportionments, and in such 
proportion as is settled by the surveyor. If the company subsequently 
makes a communication into the street they must pay to the authority 
the expenses which, but for this provision, they would in the first instance 
liave been liable to pay, and the authority must divide among the ov/ners 
for the time being included in the apportionment the amount so paid, 
less the expenses of the division, in such pro|)ortion as is decided by tlie 
surveyor, whose decision is final. 

Railway and canal premises are liable to have the exj)ense of works 
executed under sect. 150 of the P.IT.A,, 1875, apportioned on them 
unless the street is carried across the railway or canal by a bridge (/). 
..£8083 ■ 

Other Savings for Canal Companies. — ^As regards building and 
improvement lines (see under that title) savings are made for any pro- 
perty of canal companies used for the purposes of the canal unless 
they consent both in the Roads Improvement Act, 1925 (g), and the 

(s) 1S75, s. 328 ; 13 Statutes 760.- 

(a) Ibid., s. 329 ; ibid., 761. 

(b) Ibid., s. 332 ; ibid., 762. 

(c) n. V. Darlmgion Local Board of Health (1865), 6 B. & S, 562 ; 44 Digest 20, 113. 

(d) 13 Statutes 1061. 

(e) 9 Statutes 204. 

(/) See the decision in Higgins v. Harding (1872), L. B. 8 Q. B, 7 ; 26 Digest 
494, 2033, in regard to railways and other cases on that page. 

(g) S. 5 (8) (b) ; 9 Statutes 225. 
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P.H.A.j 1925 (h). Under the latter Act, sect. 30 (i) which enables a 
local authority which adopts the section to declare a street to be a new 
street, in order to apply their bye-laws, does not extend to a building, 
other than a dwelling-house, erected by a canal company and occupied 
or used for the purposes of the canal. 

Sect. 25 of the P.H.A., 1925 (A:), if adopted, makes it an offence 
for any person to fix or place any overhead rail, beam, pipe, cable, line 
or other ap|>aratus over, along or across any street, without the consent 
of the local authority given in writing, upon such reasonable terms and 
conditions as the local authority think fit. This section does not, 
however, apply to any works or apparatus belonging to a canal com- 
pany. By sect. 11 of the Act of 1925 (/), nothing in the Act is to pre- 
judice or affect the powers of any canal company in regard to the cul- 
verting or covering in of any watercourse or extend to any culvert or 
covering of a stream or watercourse used for the purposes of the canal 
without the consent of the company being obtained by the local 
authority. By sect. 75 of the same Act (m), where local authorities 
make bye-laws for regulating the conduct of persons waiting in streets 
to enter public vehicles, they must not obstruct the access to or from 
any premises belonging to the owners of any canal and used for the 
purposes of the canal. 

By sect. 41 of the Town and Country Planning Act, 1932 (n^ no 
provision contained in a scheme shall apply to any land or any building 
on it which belongs to any canal company or is held or used by them for 
the purposes of their undertaking, without their consent. Their con- 
sent must not be unreasonably withheld, and the M. of H. is to decide 
whether or not it is unreasonably withheld, but before giving his decision, 
where any other Government department is concerned with the functions 
of the company he must consult with the Secretary of State or other 
Minister in charge of the department, and must give the canal company 
the opportunity to appear and be heard by one or more persons appointed 
for the purpose by the Ministers acting jointly. If there is any question 
as to whether any or which of the Government departments is concerned, 
the decision lies with the Treasury, and is final. 

Special provision as to railway and canal bridges should be noted 
in the Bridges Act, 1929, sect. 4 (o), though the whole Act relates to 
them generally, (i.) An order made under the Act cannot, without 
the consent of the canal company, require any bridge owmed by a 
canal company and crossing a canal to be altered or reconstructed in 
such a manner as to necessitate any alteration in the level, or reduction 
in the width of the canal, or to reduce the headway of the bridge as 
existing at the date of the order ; (ii.) an order made under the Act 
requiring the reconstruction of a bridge crossing a canal, or of the 
approaches to such a bridge, must, unless the owner of the bridge agrees 
to the contrary, direct the structure of the bridge and the road carried 
by it and the approaches to be maintained by the highway authority ; 
(hi.) nothing in the Act or any order made under it is to be construed 
as authorising the stoppage of traffic on any canal without the consent 
of the owner, and any highway authority carrying out work on the 
bridge must take any steps necessary to prevent as far as practicable 
any interference with the traffic. Consent to the temporary stoppage 

(k) S. 33 (13) (b) ; 13 Statutes 1130. 

(i) Ibid., 1126. 

(l) lUd., 1118. 

(w) 25 Statutes 511. 


(k) Ibid., 1123. 

( 7 ) 1 ) Ibid., 1150. 

(o) 9 Statutes 270. 
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of traffic must not be unreasonably withheld, and any question 
whether such consent has been unreasonably withheld is determined 
by the Minister of Transport {ihid,). The expenses may be borne (p) 
partly by the owner and partly by the highway authority or authorities 
concerned or wholly by either, and in default of agreement shall be 
determined by arbitration. Savings as to canal bridges occur also in 
the Electricity Acts. By sect. 16 of the Electric Lighting Act, 1882 (^), 
if electricity undertakers have placed any works under, in, upon, over, 
along or across any canal, and any person, who has the power to do 
SO, constructs docks, basins or other works on any land adjoining or 
near the canal, but is prevented by the works of the electricity under- 
takers from forming a communication for the convenient passage of 
vessels between the dock, basin or other work and the canal, or if the 
business of the dock, basin or other work is interfered with by the 
electricity works, the undertakers, where reasonable facilities are 
afforded them for placing works round the dock or basm, must remove 
and place their works where more convenient. Any dispute in this 
matter is to be determined by arbitration {q). With regard to way- 
leaves, by sect. 22 (2) of the Electricity (Supply) Act, 1919, the power 
of placing electric lines across land conferred by that section, includes 
the power to place a line across or along any canal, subject to the rights 
of the owners (r). (See also under title Electricity Supply.) [[8093 

London. — The Canals Protection (London) Act, 1898 {s), provides 
for the protection of dangerous places on canals in the County of London. 
Any local authority, which includes the L.C.C. and the metropolitan 
borough councils, may require a canal company to erect and maintain 
fences, gates or rails where, in their opinion, the bank or towing-path 
is so insufficiently protected at any place where it abuts upon the public 
highway as to involve danger to human life. There is a right of appeal 
from such requisition to a court of summary jurisdiction ; but should 
the order of the court be not complied with by the canal company 
within the time limited, the local authority may execute the necessary 
works and recover the costs from the canal company in manner provided 
by the Summary Jurisdiction Acts. 

The powers conferred by the Bridges Act, 1929 (i), on highway 
authorities with respect to bridges over canals are exercisable, in the 
case of a bridge in the City of London, by the common council of the 
city, and elsewhere by the council of the metropolitan borough in which 
the bridge is situated (t^). [SIO] 

(p) Tile Bridges Act, 1929, s. 6 ; 9 Statutes 271. 

(g) 7 Statutes 694. See also paras. 15 and 19 of the Schedule to the Electric 
Lighting (Clauses) Act, 1899; 7 Statutes 714, 720, which was applied with a modi- 
fication to the Central Electricity Board by s. 20 of the Electricity (Supply) Act of 
1926 ; 7 Statutes 806 ; and S.R. & O., 1927, No. 1144. 

(r) 7 Statutes 768. The paras, in Schedule to the Electric Lighting (Clauses) 
Act, given in note {q) also apply. 

(.9) 14 Statutes 264. 

{t) 9 Statutes 268, 

{u) JMd, s. 1 (2) ; ihid. 
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Definition. — The term “ cancer ” as used in publications of the 
central government authority includes all those tumours or abnormal 
growths of cell tissue w^hich, if left untreated, result in practically all 
cases in the death of the sufferer. These growths are known as 
malignant growths in opposition to the benign group of tumours which 
are not necessarily fatal. [§113 

Powers and duties 0! Local Health Authorities. — There is nothing in 
the statute law or statutory regulations imposing duties or powers upon 
local health authorities with specific relation to cancer, but there is a 
general duty imposed upon M.O.H’s. to inform themselves of any con- 
ditions which may adversely influence the health of the public (a), 
and this may properly be held to include a duty to deal with any 
matters which affect the incidence and mortality of this group of 
diseases. Further, sect. 64 of the P.II.A., 1925 (Jb), confers upon 
local health authorities the power to make subscri|)tions to hospitals 
for the furtherance of treatment of disease, and sect, 67 (c) enables a 
health authority or county council to incur expenditure in the education 
of the public on questions relating to health or disease. Clearly 
malignant disease comes within the ambit of such powers. Again, the 
L.G.xi., 1929, under which the poor law hospitals and medical services 
were transferred to county and county borough councils, makes the^se 
authorities responsible for the treatment of malignant disease amongst 
other illnesses. While, therefore, there is no specific reference to cancer 
in statute law or statutory regulations there appears to be ample 
enabling power given to local health authorities and county councils 
under the general statutory powers and obligations referred to. [ 8 I 23 

Recommendations to Local Authorities and County Councils.— In 
connection with these general inclusive powers {ante), the M. of H. has 

{ a ) Sanitary Officers Order, 1923 (S.R. & O., 1926, No. 552), superseding the 
Sanitary Officers Order, 1022 (S.Ki &; O., 1922, No. 276), 

(h) 13 Statutes 1143 ; extended to county councils by L.G.A., 1929, s. 14 (1) ; 
10 Statutes 891. (c) Ibid ,, 1145. 
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issued a series of circulars and memoranda directing the attention of 
local health authorities to the desirability of taking action for the 
ascertainment of fuller and more exact knowledge in relation to cancer, 
for the improvement of facilities available for the diagnosis and treat- 
ment of cancer and for the education of the public in such matters as 
will tend to the prevention of this group of diseases and also to more 
siiccessfuf treatment when such disease has made its appearance in the 
individual. These circulars and memoranda are dealt with in more 
detail in the later sections of this article. 

Parallel to these circulars, and contemporaneous with them, the 
M. of H. has published a series of “ Reports on Public Health and Medical 
Subjects ” dealing with the incidence, mortality and teatment of cancer 
in various parts of the body and with certain general considerations 
siicli as the natural duration of the disease, the I'eiationship of cancer 
to diet, etc. (d). J 

Reasons for Action by Local Authority.— Apart from the general 
responsibility of local authorities in all matters affecting health, specific 
causes have operated in producing this more detailed attention to cancer 
in recent years. The prime cause is the steady and serious increase 
in cancer mortality. This increase, since the middle of last century, 
is fourfold on the crude figures and threefold when corrected for age 
incidence. The fact that this increase is a real one is well established 
and need not be discussed here. There is also the fact that few, if any 
other, groups of diseases give rise to such prolonged suffering and 
misery, not only in the patients, but in those in contact with the patients. 
Public interest has been roused and, to some extent, public anxiety 
has been caused by the increase in cancer, resulting in a demand for 
public action directed towards its control. InvestigaticMi into the cause 
of cancer has been largely academic and clinical hitherto, but it is 
increasingly recognised that a wide field of investigation is open 
primarily to local authorities, and much information may be gathered 
by such public bodies of very profound value, both academic and 
practical, in the struggle against these conditions. Lastly, there is 
both need and demand for public education in matters relating to 
malignant disease. £8143 

Hotification of Cancer. — Cancer is not a notifiable disease in this 
country. Notification of any disease is required either for the purpose 
of prevention of spread of the disease or for the personal advantages 
to the patient which it is possible to offer subsequent to notification. 
The first of these reasons cannot operate in relation to cancer as it is 
not an infectious condition. 

Our knowledge of cancer has not yet reached the stage which would 
justify compulsory notification. Voluntary notification of certain 
forms of cancer has been tried in at least one local government area. 

While local health authorities have no function in so far as notifica- 
tion of cancer is concerned it is to be observed here that notification 
of certain forms of cancer is required by the H.O. (Factory and Work- 
shop) Order of November 28, 1919 (e). This Order was made under sect. 
78 of the Factory and Workshop Act, 1901 (/), and requires every 
medical practitioner to notify to the Chief Inspector of Factories at 
the H.O. any case which he believes to be suffering from : 


(d) See post, p. 402. 
L.&.L. II.— 26 


(e) S.R. & O., 1019, No. 1T73. 


(/) 8 Statutes 554. 
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(1) epitlieliomatoiis ulceration due to tar, pitch, hitumen, mineral 

oil, paraffin, or any compound, product or residue of any of 
these substances ; or 

(2) chrome ulceration due to chromic acid or bichromate of potas- 

sium, sodium, or ammonium or any preparation of these 
substances. 

By this order, also, the occupier of a factory or workshop is required 
to send written notice of any such case to the certifying surgeon and 
inspector of factories for the district. Recently an extension of the 
Third Schedule to the Workmen’s Compensation Act, 1925, was made 
to include “ a localised new growth of the skin, papillomatous or kera- 
totic, due to mineral oil ” (g). This does not mean an extension of 
the notification above mentioned, but provides for compensation for 
temporary disablement. [SIS] 

Occupational Cancer. — References to occupational origin of cancer 
occur occasionally throughout the Ministry’s publications, but a special 
reference should be made to those dealing with cancer of the skin (/^). 

In Circular 1186 will also be found recommendations as to action 
by local authorities in connection with certain recognised occupational 
cancers. Undue exposure to X-rays as a cause of cancer comes within 
the occupational category. Adequate precautionary measures can now 
be taken to prevent this risk(^). The League of Nations has also 
published an advisory brochure on these protective measures (&). 

An excellent analysis of the relation between occupation and the 
incidence of cancer mortality is to be found in a book published for the 
Medical Research Council by His Majesty’s Stationery Office ( 1 ), [816] 

Radium and X-rays in the Treatment of Cancer.— Official publications 
on this subject are : 

Circular 476. M. of H., March 6, 1924. 

Circular 1136. M. of H., July 31, 1930 (Part II of the Memoran- 
dum). 

Circular 1276. M. of H., April 29, 1932. 

Of these much the most important is the last-named circular. The 
establishment by the Radium Commission of radium centres has in 
fact given a great stimulus to local health authorities to make arrange- 
ments whereby the treatment of cancer by radium in their areas can 
be assured with the maximum time-use of the radium available in these 
centres. The advances made in the treatment of cancer by radium 
make it highly important that all local authorities should avail them- 
selves of the opportunity thus provided. 

Numerous references are made to the use of radium and X-rays in 
the treatment of various sites of cancer in the Reports on Public 
Health and Medical Subjects ” (m). C817]| 

(g) See Circular 1186, M. of H., April 30, 1931, and S.R. & O., 1982, No. 314. 

(/i) Reports on Public Health and Medical Subjects, No. 70, M. of H. “ A Report 
on Cancer of the Skin.” By Gretta M. Thomas, M.D. (Appendices 1 — 5). 

(t) See Recommendations of the X-ray and Radium Protection Committee. 
National Physical Laboratory : Physics Department, 1927, p. 42. 

(A) League of Nations. Protective Measures against Dangers resulting from 
the Use of Radium, Roentgen and Ultra-Violet Rays. By Hermann Wintz, M.D., 
Ph,D., and Walther Rump, Ph.D., Geneva. III., Health, 1931, III., 9. 

(l) Medical Research Council (Special Report Series, No. 99). “ An Investiga- 
tion into the Statistics of Cancer in Different Trades and Professions.” By Matthew 
Young, M.D., and W, T. Russell with the collaboration of John Brownlee, BI.D„ 
D.Sc., and E. L. ColUs, M.D,, 1926. 

(m) See p. 402. 
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' Med^ Eesearcli Cotineil (Special Report Series).— The following 
reports have appeared since 1922 and should be consulted as required : 

No. 62. “Bledical Uses of Radium. Studies of the Effects of Gamma Rays 
from a large quantity of Radium.” By various authors (H.M.S.O., 
1922). ^ 

No. 90. “Medical Uses of Radium. Summary of Reports from Research 
Centres for 192S ” (H,M.S.O., 1924). 

No. 102. “Medical Uses of Radium. Summaiy of Reports from Research 
Centres for 1924 ” {H.M,S.O., 1926). 

No. 112. “Bledical Uses of Radium. Summary of Reports from Research 
Centres for 1925 ” (H.M.S.O., 1926). 

No. 116. “ Medical Uses of Radium. Summary of Reports from Research 

Centres for 1926 ” (H.M.S.O., 1927). 

No. 120. “Medical Uses of Radium. Summary of Reports from Research 
Centres for 1927 ” (H.M.S.O., 1928). 

No. 144. “ Medical Uses of Radium. Summaiy of Reports from Research 
Centres for 1928 ” (H.M.S.O., 1929). 

No. 150. “Medical Uses of Radium. Summary of Reports from Research 
Centres for 1929 ” {H.M.S.O., 19B0). 

No. 160. “Medical Uses of Radium. Summary of Reports from Research 
Centres for 1930.” (H.M.S.O., 1931). [SIS] 

Central Midwives Board and Cancer. — The Central Midwives Board 
has issued an instructional note to midwives (n), and cancer of the female 
generative organs is included in the subjects of examination for the 
certificate of the Board. IS192 

Reports on Public Health and Medical Subjects. — The following 
reports of this series issued by the M. of H. deal with cancer : 

No. 28. “ Cancer of the Bi'east and its Surgical Treatment.” A Review of the 

Literature. By Janet E. Lane-Claypon, 31.D., Il.Sc., (Lond.), 
1924. 

No. 32. “ A Further Report on Cancer of the Breast, with Special Reference 

to its Associated Antecedent Conditions.” By Janet E. Lane- 
Claypon, M.D., D.Sc. (Lond.), 1926. 

No. 33. “A Report on the Natural Duration of Cancer.” By INIajor Green- 
wood, F.R.C.P., 1926. 

No. 34. “ A Report on the Late Results of Operation for Cancer of the Breast.” 

(Leeds), 1926. 

No. 36. “ Diet and Cancer with Special Reference to the Incidence of Cancer 

upon Members of Certain Religious Orders.” By S. IMonckton 
Copeman, M.D., F,R.C.P., F.R,S., and Major Greenwood, F.R.C.P., 
1926. 

No. 40. “ Cancer of the Uterus. A Statistical Inquiry into the Results of 

Treatment, being an Analysis of the Existing Literature.” By 
Janet E. Lane-ClajTpon, M.D., D.Sc. (Lond.), 1927. 

No. 46. “ Report on Cancer of the Rectum. An Analysis of the Literature 

with Special Reference to the results of Operation,” 1927. 

No. 47. “A Report on the Treatment of Cancer of the Uterus at the Samaritan 
Free Hospital.” By Janet E. Lane-Claypon, ]\I.D., D.Se. (Lond.), 
and W. McK. H. McCulIagh, D.S.O., M.C., F,R.C.S., 1927. 

No. 51. “Report on the Late Results of Operation for Cancer of the Breast. 

Being an Analysis of 2,006 eases occurring in the Practice of the 
General Hospitals of eight County Boroughs of England and 
Wales during the period 1910-21.” By Janet E. Lane-ClaM>on, 
BI.D,, D.Sc. (Lond.), 1928. 

(n) Central Midwives Board Leaflet on “ Cancer of the Womb,” drawn up 
and issued at the request of the Board, June, 1908 ; Central Midwives Board 
Leaflet on “ Cancer of the Breast,” drawn up and issued at the request of the Board, 
March 16, 1916. 
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No. 59. ‘‘ Report on Cancer of the Lip, Tongue and Skin. A.ii Analysis of the 

Literature, from a Statistical Standpoint, with Special Reference 
to the Results of Treatment.” By Janet E. Lane-CIaypon, M.D., 
D.Sc. (Lond.), 1930. 

No. 66. “ Incurable Cancer. An Investigation of Hospital Patients in Eastern 

London.” By Janet E. Forber (nee Lane-Claypon), M.D., D.Sc. 
(Lond.), 1931. 

No. TO. “ A Report on Cancer of the Skin.” By Gretta M. Thomas, M.D. 

An Inquiry undertaken at the instance of the Yorkshire Council 
of the British Empire Cancer Campaign under the direction of 
the Faculty of The General Infirmary at Leeds, 1933. C820] 

Circulars and Memoranda. — A departmental committee on cancer 
was appointed by the M. of H. under the chairmanship of Sir George 
Newman, K.C.B., F.R.C.P. This departmental committee and 

its siib-committecs have prepared nine mcjnoranda which have been 
issued as circulars by the M. of H. 

The memoranda are largely informative but also contain suggestions 
to local authorities as to administrative action. A short statement 
of tiie contents of each memorandum is subjoined. [821 j 

Circular 426, 11. of H,, August 14, 1928. — The memorandum contains 
a summarised statement on the increase in cancer mortality, sections 
on the proclivity to cancer, the relationship to chronic irritation, pro- 
phylaxis, diagnosis and treatment of cancer. The most important 
section administratively is Section VIII, which contains suggestions 
as to action which may be taken by local authorities. In this section 
emphasis is laid upon the need for propaganda and for improving the 
facilities for diagnosis and treatment. 

Following upon the issue of this memorandum some local health 
authorities set up local cancer committees which centralised in the 
district all the cancer work carried on in hospitals, laboratories, etc. 
Other areas which have taken action have done so through their public 
health committees. The formation of cancer committees appears 
to be covered by the provisions of paras. 20 and 21 of this Circular. 
Such committees should, if possible, be composed of representatives of 
all bodies — voluntary and official — interested in either the treatment or 
the prevention of cancer or the scientific investigation of cancer (univer- 
sity, hospital, public health committees, etc,). The aim of this Circular 
is to mcrease the efficiency of cancer wBrk in local areas, and such a 
combination is likely to be the most effective. Financial assistance to 
such cancer committees may be held to be covered by sect. 61 of the 
P.H.A., 1925 (o). As to cancer clinics, see further the title Clinics. 
[8223 

Circular 476, M. of H., March 6, 1924. — This circular deals with the 
effects of X-rays upon normal and cancerous tissues. Section A deals 
with the earlier work historically. Section B gives in more detail 
the later investigations and conclusions, firstly of action upon normal 
cells and tissues, secondly of action upon the individual cells of malig- 
nant and non-malignant new growths and, finally, of the effects of 
radiational treatment upon cancer as a disease. [8233 

Circular 496, M, of fiT., May 19, 1924 — This circular discusses the 
general position at which surgery has arrived ” in the treatment of 
cancer of the breast. The various forms of operation are referred to 


(o) 13 Statutes 1143. 
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in , general terms 'and the final section — Section VI —discusses the 
statistical results of operation in relation to the stage of disease at, ■which 
..such treatment was given. [8241 

.Circular 516,, M. o/ J/.,; July 31,. 1924. — The memorandum accom- 
panying this circular is a review of the particular lines upon which 
experimental cancer research has proceeded in the years precedent to 
the date of issue. The memorandum is prepared by Br. J. A. Murray, 
Director of the Imperial Cancer Research Fund. The memorandum 
is in itself a, very condensed account -of the subject. It iS' divided into 
two' sections, 

(1) The properties of cells already cancerous, and 

(2) The experimental study of the changes by which cells become 

cancerous. '1:8253 

Circular 716, M. of H,, September 16, 1926. — The memorandum is on 
“ Cancer of the Breast ” and supplements information contained in 
Circular 496. The memorandum discusses and summarises the results 
of special follow-up enquiries in relation to cancer cases which have 
occurred during the last fifteen years in several of the great cities. 
This enquiry w^as conducted by a sub-committee (Medical Officers of 
Health) of the Departmental Committee. The main results are con- 
firmatory of the importance of early diagnosis and treatment of 
mammary carcinoma and the fact that approximately 90 per cent, of 
recoveries may thus be attained. The importance of the dissemination 
of this knowledge amongst the public is stressed. |:8263 

Circular 826, M. of H,, December 28, 1927. — The memorandum 
following this circular deals with cancer of the uterus discussing ante- 
cedent conditions, diagnosis and treatment, both operative and by 
radiation. The final section discusses the practical application of 
this knowledge, laying emphasis upon post-natal care, early recognition 
of the condition, and, finally, referring to the establishment of special 
clinics by some authorities in order to facilitate diagnosis as a means 
whereby early recognition and treatment may be encouraged. [8273 

Circular 1136, M. of //,, July^l^ 1930. — The memorandum is devoted 
to ‘‘ Cancer as a subject for the attention of Local Authorities.’’ 
Administratively this memorandum is of great importance. It indicates 
fields of investigation open to local authorities and continues by showing 
the public health provisions under which action may be taken, methods 
of investigation, appropriate action (both individual and collective) 
in relation to cancer patients and suggestions as to co-operation with 
other authorities engaged in similar work. The importance of early 
treatment, the steps which may be taken to inculcate this upon the 
public, the investigation of the psychology of the sufferers and other 
factors wiiich cause delay in application for treatment by them, and the 
provision of nursing care — ^whether domiciliaiy or otherwise — 
for patients suffering from advanced stages of cancer are specially 
mentioned as being matters falling naturally within the province of 
local authorities.” Wider activities on the part of local health authori- 
ties in connection with cancer wmrk are specifically indicated in the 
L.G.A., 1929 (p), and are increased by the formation of the National 
Radium Trust and Commission. The essential points ai^e the greater 
hospital provision now under local jurisdiction and the advantage to be 


(p) 10 Statutes 883. 
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gained in the economical and full use of radium for the treatment of 
cancer (see ante, p. 401). The remainder of this Circular is devoted to 
the investigation by local health authorities of individual cancer cases 
with a view to the classification of knowledge with respect to the con- 
ditions of cancer patients which may affect their chances of cure or of 
relief from suffering, and generally to a survey of the local means for con- 
trolling the disease. In the two appendices are given a list of official 
publications dealing with cancer and a model form of ‘‘ Investigation 
by Local Authorities of Histories of Patients Suffering from Cancer.” 

Circular 1186, M. ofH., April 80, 1981.— This circular and memoran- 
dum deals with cancer of the lip, tongue and skin, and completes, with 
the precedent publications on cancer of the breast and uterus, the official 
statements on the ‘‘ accessible ” cancers. The memorandum mainly 
deals wdth antecedent conditions and the preventive measures -which 
can be taken to deal with the environmental causes of the antecedent 
conditions. Special reference is made to skin cancers due to oils, tars 
and X-rays, and the action possible to local authorities from our Imow- 
ledge of these predisposing causes. 

The first four sections of this memorandum provide a summary of 
modern information on these cancers. Sect, 5 gives the practical 
application of this knowledge to the work of the local health authorities. 
Ail detailed information is given in this section, and here it need only 
be mentioned that the attention of the local authority is directed 
especially to public education, the early medical treatment of chronic 
ulcerations, the importance of personal hygiene so that local chronic 
irritations may be avoided, personal habits which eliminate some of the 
risks leading to mitations and ulcerations of the mouth, lip and skin, 
and, in particular, the control of the risks associated in industry with the 
use of oils and tars and the practising physician's risk in the continued 
use of X-rays. Special emphasis is laid upon the importance of early 
surgical or other treatment of the lesions arising from knowm i3re-dis- 
posing causes, inasmuch as such early removal can be effected before the 
pre-cancerous stage of the condition has passed, i.e, before malignancy 
has been established. In this way the risk attached to the graver 
condition may definitely be eliminated. |[S29]J 

Circular 1276, M. of H., April 29, 1982. — In this circular information 
is conveyed as to the establishment of the national radium centres 
throughout England and Wales by the Radium Commission. It deals 
generally with the organisation governing the use of radium and 
recommends to the local authorities arrangements whereby treatment 
of cancers by radium should be made. The latter portion of the 
memorandum refers to other agencies wliich, in their complete applica- 
tion, tend to eliminate the antecedent causes of cancer in various 
organs. The agencies specially referred to are the maternity and child 
welfare, venereal diseases, and tuberculosis schemes. [8803 
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Introductory Mote. — All expenditure of a local authority, whether 
capital or revenue expenditure, must eventually be met from income, 
for a local authority has no power to raise money by means of the issue 
of shares or other irredeemable securities. 

The borrowing of money by local authorities is either directly 
authorised by a local Act or statutory order allowing them to borrow a 
specified sum for specified purposes, or by a sanction issued by a 
Government department under the authority of a public general or 
local Act or statutory order. In both instances, the enactment or 
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sanction will specify a i^eriod of years within wliicli the loan must be 
repaid. It will be secUj therefore, that ail expenditure on the part of 
a local council which is met out of loans is in fact deferred revenue 
expenditure. On the other liandj capital raised by a company by an 
issue of shares is in effect iiTedeemable. If, however, a company should 
raise mone}^ by an issue of debentures, which must be redeemed on the 
termination of a period of years by means of a sinking fund formed 
from profits, the position would resemble that of a local authority 
raising a loan to meet capital expenditure. The term capital ex- 
penditure is applied to money used for purposes in respect of which a 
loan is or could be raised and capital expenditure out of income is 
capital expenditure which is, in fact, defrayed from the income of the 
year in which the expenditure is incurred. 

The question whether an existing borrowing power should be 
exercised by a local authority rests with the authority alone. This was 
clearly recognised by the Select Committee of 1902 on the Ptepayment 
of Loans, the representative of the Local Government Board agreeing 
that there was nothing in any Act of Parliament to prevent the rating 
authority paying off capital to any extent out of the current rate 
(question 226). There is no compulsion placed on the authority to 
borrow merely because borrowing powers are available. The position 
may be said to have received statutory authority in sects. 183, 186 and 
189 of the L.G.A., 1983, which authorise councils to levy rates to meet 
all liabilities falling to be discharged by them for which provision is 
not otherwise made. [8323 

Advantages. — ^The chief advantage to be derived from a policy of 
defraying capital expenditure from revenue is the economy secured by 
the avoidance of a charge for interest. If the period of the loan is 
prolonged, the total cost to the ratepayers of the work for which the 
loan was raised is enormously increased. Thus, on a loan of £1,000 
for 40 years at 3 J per cent., the total interest payable will be as much as 
£1,400, increasing the cost of the work by 140 per cent. It must be 
appreciated, however, that this advantage is obtained by imposing on 
the ratej^ayers of the financial year or years in which the work was 
executed the liability to meet the total cost of the work. The council 
are consequently called upon to decide whether it is in the interests 
of their ratepayers to defray the expenditure over a period of years or 
whether those interests are best secured by an immediate discharge of 
tlie outlay. 

The answer to this question depends to some extent upon the rate 
resources of the authority and also whether the expenditure relates to a 
trading undertaking or a rate service. It is clear that the eouneil of 
a large county or borough might regard expenditure as an automatic 
revenue charge, which if incurred by a small U. or R.D.C., must 
inevitably be defrayed from loans. £^333 

The question of defraying capital expenditure out of income will not 
generally arise where large capital expenditure is being considered, but 
the matter becomes of real importance when the expenditure is of a 
recurring character. Many councils find it necessary to undertake such 
WDrks as street improvements, sewer extensions, surface water drainage 
and the like more or less continuously, and while the amount spent each 
year will be found to vary considerably, the average of any given period 
of years will usually work out at a fairly constant level. In such cases 
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it is doubtful whether any good purpose is served by borrowing the 
mone}^ required,, since if this course is adopted the time arrives when 
the loan charges for interest and repayment of principal in respect of 
the various loans amount to a sum equal to the normal annual capital 
expenditure. . , . . ' ' 

Any decision on this matter in consequence should be taken only 
after mature consideration of all the circumstances involved. The 
council should consider such points as whether the immediate payment 
would place an undue burden upon the ratepayers of that period and 
cause a serious variation in the rate poundage ; whether the expenditure 
is of immediate advantage or whether such advantage will be largely 
deferred. Thus the provision of a fleet of motor vehicles for refuse 
collection could be considered of immediate advantage, while the con- 
struction of a trunk sewer in a sparsely populated but growing locality 
could be regarded as expenditure in respect of wdiich the benefits are 
to a considerable extent deferred. Again it is necessary to consider 
whether the expenditure is special or wdiether it is likely to be repeated 
at frequent intervals, for as mentioned earlier, exjDenditure of a capital 
nature w^hich is more or less constant in each year can advantageously 
be defrayed directly from revenue. £8843 

Trading Undertakings.— One important feature distinguishes the 
Gonsideration of the policy in its application to a trading undertaking 
of a local authority from its application to a rate fund service. Capital 
expenditure for a trading service is usually incurred with a view to 
developing the service, providing greater efficiency or cheapening the 
cost of production. Thus, the enlargement of a power station or the 
provision of a trunk main may be intended to meet an increased future 
demand, while new machinery may be provided to increase efficiency 
and to reduce the cost of production. In such cases it is not unreason- 
able to consider that the cost of these improvements should be charged 
against the additional profits or revenue wiiich are anticipated. Another 
reason for regarding capital expenditure of a trading undertaking on a 
different basis from rate fund expenditure is the effect which such ex- 
penditure may have upon the costs of production. A small increase 
in the price of a commodity such as gas, electricity or water may 
seriously affect large consumers, and it is generally against the interest 
of the undertaking for these charges to be higher than is absolutely 
necessary. £8853 

Sanction. — It has been mentioned that there is no compulsion on 
local authorities to borro’w money for capital purposes, but where the 
account or fund is grant-aided, it will generally be found necessary to 
obtain the consent of the appropriate Government department to 
charging the expenditure to revenue, as otherwise it may not be 
alio\¥ed to rank for grant. In particular this applies to education and 
police services. It will usually be found, however, that if an applica- 
tion is made on good grounds, the expenditure will be approved. f[8863 

Electricity Undertakings. — So far as an electricity undertaking is 
concerned the position is affected, somewhat indirectly, by sect. 43 
and the Fifth Schedule to the Electricity (Supply) Act, 1926, which 
amended sect. 7 of the schedule to the Electric Lighting (Clauses) Act, 
1899 (a)f and restricted transfers to rates from the profits of an electricity 


(a) For this section as amended by the Act of 1926, see 7 Statutes 709. 
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undertaking. Before such a transfer is made it is necessary for the 
reserve fund to amount to at least one-twentieth of the aggregate 
capital expenditure on the undertaking, and even when the reserve 
fund reaches the amount the transfer is limited to 1| per cent, of the 
outstanding debt of the undertaking. It will thus be seen that if the 
policy of capital expenditure from income is in general operation in 
connection with an electricity undertaking, the tendency will be for the 
: outstanding loan debt to diminish, and the right to utilise any surplus 

arising on the undertaking in the relief of local rates will be correspond- 
ingly reduced. The advantage or otherwise of the policy of transferring 
profits from trading undei'takings to the relief of rates is not being here 
considered, but it is important that the effect of the policy of defraying 
capital expenditure from income in connection with an electricity 
undertaking should be appreciated. [SSTj 

Conclusions. — ^l¥here a local authority contemplates adopting the 
principle of financing capital expenditure out of revenue, there are 
difficulties of a transitional nature to be borne in mind. If the earlier 
practice has been to borrow in all cases where borrowing powers are 
available, there will be at the outset a double charge to revenue, in 
respect of loan charges on existing capital expenditure, and in respect 
of the payment from revenue of current capital commitments. It 
would probably be advantageous, therefore, to adopt the system at a 
; time when there is a prospect of a reduction in rates or when fairly 

substantial loan charges are falling in. The scheme could then be put 
into operation gradually by earmarking some comparatively small 
portion of the rate for this purpose, which can be increased as loan 
■ ' charges fail in. It may be mentioned that a number of local authorities 

have in recent years obtained power in their local Acts to establish a 
fund to be credited with the proceeds of a rate up to a specific maximum, 
and miscellaneous capital receipts, which may be applied in financing 
capital expenditure (see ante^ p. 221). 

Special powers, although useful, are not, however, required to enable 
an authority to meet capital expenditure from the rates, as already 
indicated, and many authorities, recognising the financial unsoundness 
of jiersistent borrowing, meet substantial amounts of capital expenditure 
directly from the rates. A notable example is the L.C.C. who initiated 
this reform in 1929 and up to 81st March, 1984, had met capital expendi- 
ture by direct charges on the rates to the extent of £2,715,000. At 
the same time the council decided that ail isolated items of capital 
expenditure, i.e, not forming part of a larger scheme, not in excess of 
£5,000, should be met out of the rates. The saving in interest to the 
London ratepayers by the adoption of this policy has been considerable. 

In conclusion, it may be said that a local authority are Justified 
in borrowing for the construction of works, or for the purchase of land 
or any other asset, costing a considerable sum, as compared with the 
resources of the authority. At the same time a prudent financial 
policy requires capital expenditure of comparatively small amount, or 
of a constantly recurring nature, to be defrayed from revenue. Such 
a policy would not necessarily involve an increase in the rate (although 
an increase might often be Justified), particularly if the expedient is 
adopted of making special contributions to sinking funds, or to con- 
tingency or reserve funds, in years during which the capital expenditure 
defrayed is small. [888] 
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Application of Petroleum Act. — Carbide of calcium, a compound of 
importance as a source of acetylene, is one of the substances to which 
the provisions of the Petroleum (Consolidation) Act, 1928 (a) have, 
with modifications, been applied by an Order in Council made under 
sect. 19 of the Act. The general law on the subject is therefore dealt 
with under the title Petroleum, but the Order made in 1919 (b), applies 
to carbide of calcium alone. 

This order, dated November 5, 1929, revokes all previous orders 
relating to the keeping of carbide of calcium, and makes the whole Act 
apply, except so much as relates to the conveyance of petroleum spirit 
by road, to the testing of petroleum spirit, to the keeping and use of 
petroleum spirit for the purposes of motor vehicles, motor boats, air- 
craft and engines, and to bye-laws as to petroleum-filling stations. 
The label required by sect. 5 of the Act is to bear the words “ Carbide 
of Calcium ” ; ‘‘ Dangerous if not kept dry “ The contents of this 
package are liable, if brought into contact with moisture, to give off a 
highly inflammable gas,’’ instead of the words ‘‘Petroleum spirit”; 
“ Highly inflammable.” 

Quantity kept without a Licence. — In substitution for the provisions 
given in paragraphs (a) and (b) of the proviso to sect. 1 (1) of the Act, 
the order authorises the keeping without a licence of (i) 5 lbs. of carbide 
of calcium, where it is kept in separate hermetically closed metal vessels 
containing not more than 1 ib. each ; and (ii) 28 lbs. where certain 
pi'escribed conditions are observed. These conditions are (a) the 
carbide shall be kept only in a metal vessel or vessels hermetically closed 
at all times when the carbide is not actually being placed in or with- 
drawn from such vessel or vessels ; (b) the vessels containing carbide 
shall be kept in a dry and well ventilated place ; (c) due precautions 
shall be taken to prevent unauthorised persons from having access to 
the carbide ; and (d) notice shall be given of such keeping to the local 

(a) 13 Statutes 1170. 

(b) The Petroleum (Carbide of Calcium) Order, 1029 (S.R. & O., 1929, No. 992). 
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authority. Where a fixed generator is used on the premises there is 
added that (e) full and detailed instructions to be supplied by the 
maker as to the care and use of the generator, shall be kept constantly 
posted up in such place as may be convenient^ referred to by the 
generator attendant. 

Carbide of Calcium in Lighthouses. — Where carbide is kept by a 
general lighthouse authority (c) such quantity may be kept as may be 
required for the purposes of such authority, under the same conditions 
(a) and (c) above. The vessels containing the carbide must be kept in 
a dry and well-ventilated building, exclusively appropriated to the 
keeping of carbide and detached from a dwelling-house or separated 
therefrom by a substantial partition with no opening in it. In place of 
(d) it is provided that “ no artificial light capable of igniting inflammable 
vapour is allowed to be taken into the building in which the carbide is 
kept.” [841] 

Carbide of Calcium in Sewers.' — By sect. 41 (1) of the P.H.A., 1925 {d), 
any person who wilfully or negligently empties, turns or permits to enter 
carbide of calcium into any sewer or drain eommunieatiiig with a 
sewer is liable to a penalty up to ten pounds and five pounds a day for a 
continuing offence. [842] 

London. — The Order of 1929 applies to London and the L.C.C., 
and the common council of the city are the local authorities thereunder. 
ISiSj 

(c) Merchant Shipping Act, 1894, s. 634 ; 18 Statutes 379. 

(d) 13 Statutes 1133. See also title Sewees and Drains. 
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of Need of Care or Protection.’’ — The' Childreii and 
Young Pp’sons Act, 1983, which consolidated most of the provisions 
of the Children Act, 1908 (ei) and the Children and Young Persons Act, 
1982 (&), makes provision for dealing in the juvenile court with children 
and young persons, including those under the age of seventeen years, 
who are in need of care or protection. Sect. 61 (a) defines thi^ee classes 
of children and young persons who are to be considered in need of care 
or protection, viz. : 


(a) 9 Statutes 795. 
(c) 26 Statutes 207. 


(b) 25 Statutes 209, 
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(L) Those who liaving no parent or guardian, or an unfit parent or 
guardian, or a parent or guardian who is not exercising proper 
care or guardianship, are either falling into bad associations 
or exposed to moral danger or beyond control. The section 
adds that without prejudice to the general meaning of these 
provisions, it shall be evidence of moral danger if a child 
or young person is found destitute, or wandering without 
settled abode or visible means of subsistence, or begging or 
alms, or loitering for the purpose of begging or 
receiving alms. [844] 

(ii.) Those against whom certain offences mentioned in the First 
Schedule to the Act (d) have been committed, or who are 
members of the same household as a child or young person 
against whom such an offence has been committed, or who 
are members of the same household as a person who has been 
convicted of such an offence against a child or a young person, 
or ^vho are female members of a household whereof a member 
has committed an offence of incest against another female 
member, and -who, in all these cases, require care or protection. 
[845] 

(iii.) Children (liable to attend school) in respect of whom an offence 
has been committed under sect. 10 (e), which deals with 
persons who habitually wander from place to place and thus 
prevent children from receiving education. [846] 

It will be observed that under (i.) and (iii.) it is not necessary to 
prove that the child or young person requires care or protection ; upon 
proof of the facts which bring the case within those paragraphs the 
definition of “ in need of care or protection ” is satisfied. But in cases 
coming under (ii) it is necessary to prove affirmatively, and in addition 
to the proof of the offence, that the child or young person requires care 
or protection. [84*7] 

Duty of Local Authority. — ^The local authority (/) is charged with 
the duty of bringing before a juvenile court (g) any child or young per- 

(d) 26 Statutes 241. These offences are as follows : murder or manslaughter of a 
child or young person ; infanticide ; abandonment or exposure of a child under two 
so as to endanger its life or health ; taking away or detaining a child, with intent to 
deprive a person having the lawful care or charge of such child or receiving or 
harbouring a child with such intent knowing it to have been so taken away or 
detained ; assault on a child or young person ; aggravated assault on a child or 
female young person ; indecent assault on a child or young person ; attempt to 
commit buggery or assault with intent to commit buggery on a child or young per- 
son ; procuration of a child or young person ; carnal knowledge of a girl under sixteen 
or carnal knowledge of an imbecile under seventeen ; the permitting by a house- 
holder of carnal knowledge of a girl under sixteen on his premises ; abduction of an 
unmarried girl (child or young person) ; detention of a female child or young person 
wdth intent to have carnal knowdedge, or in a brothel ; committing or procuring 
commission of act of gross indecency betw’^een males (w^hen a child or young person is 
concerned) ; incest, in respect of a child or young person, by a male or by a female 
of or over sixteen years of age ; cruelty to a person under sixteen ; causing or en- 
couraging seduction or prostitution of a girl under sixteen ; allowing a person under 
sixteen to be in a brothel ; causing or allowing a person under sixteen to be used for 
begging ; exposing a child under seven to risk of burning ; causing, procuring or 
allowing a person under sixteen to take part in a dangerous performance ; any 
other offence involving bodily injury to a child or young person. 

(e) 26 Statutes 177, 

(/) Generally, this is, in the case of children under fourteen, the local education 
authority for elementary education, and in the case of young persons, the county or 
county borough council (s. 96 ; 26 Statutes 232). 

(g) As to method of bringing a case before the court, see the Summary Juris- 
diction (Children and Young Persons) Rules, 1933 (S.H. & O., 1933, No. 819). 
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son residing or found in its district who appears to be in need of care 
or protection, unless it is satisfied that this course is undesirable in 
his interests or that proceedings are being taken by some other person (h). 
Only a local authority, a constable, or an authorised person (which 
means an officer of a society which is authorised by general or special 
order of the Secretary of State or a person who is himself so authorised) 
may bring this class of case before a juvenile court. A local authority 
may appear by their clerk or other duly authorised officer (i). 

By sect. 96 (8) of the Act (k) a local authority or committee may 
delegate their power to the clerk or the chief education officer to in- 
stitute proceedings in a case which seems to him to be urgent. 

In all cases where the local authority is not itself instituting the 
proceedings, the person who is bringing the child or young person before 
the court must notify the local authority concerned of the time of the 
hearing of the case and the grounds upon which the case is being brought. 
The local authority to be so notified is the authority for the district 
in which the child or young person is resident, or, if his residence is not 
known, the authority for any district in which the circumstances 
justifying the application to the court are alleged to have arisen (1). 

Whether the local authority itself undertakes the proceedings or 
receives a notification that some other person is taking proceedings, the 
local authority is under an obligation to make investigations and render 
available to the court the result of its inquiries on such matters as the 
home surroundings, character, environment, health and school record 
of the child or young person, and, in suitable cases, as to available 
approved schools (m). But these investigations so far as home surround- 
ings are concerned need not be made by the authority in any petty 
sessional division in which arrangements have been made for such 
investigations to be made by a probation officer (n). [848] 

Powers of the Juvenile Court.^ — If the juvenile court be satisfied 
that the ground of the application is made out, it can deal with the child 
or young person in four ways. It may order him to be sent to an 
approved school (o) ; commit him to the care of a fit person, whether 
a relative or not, who is willing to undertake the care of him (p) ; order 
his parent or guardian to enter into a recognisance to exercise proper 
care and guardianship ; or make a supervision order, jilacing him for 
not more than three years under the supervision of a probation officer 
or other suitable person. The order of supervision may be made either 
without any other order or in addition to a committal to the care of a 
fit person or an order requiring a recognisance (g). Such an order 
corresponds closely to a probation order in the case of an offender, and 
carries very similar liabilities and consequences. [849] 

Powers of Other Courts. — In certain circumstances, courts other than 
juvenile courts may deal with a child or young person who is in need 
of care or protection. 

Any court before which a person is convicted of any offence men- 
tioned in the First Schedule (r) to the Children and Young Persons Act, 

(h) Children and Young Persons Act, 1933, s. 62 (2) ; 20 Statutes 208. 

(i) Ibid,i s, 98 (2) ; repealed except as to London bv L.G.A., 1933, and repealed 

by s. 277, therof ; ibid., 452. (k) Ibid., 233. 

(1) Ibid., s. 35 (1) ; ibid., 194. (m) Ibid., s. 35 (2) ; ibid., 195. (n) Ibid. 

(o) See title “ Appeoved Schools.” 

( p ) See title ‘‘ Fit Peeson.” 

(q) Children and Young Persons Act, 1933, s. 62 (1) ; 26 Statutes 208. 

(r) Ibid., 241. 
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1933, or of an offence under sect. 10 ( 5 ) of that Act (which refers to 
vagrants pi’eventing children from receiving education), may, if it 
considers that it is in possession of sufficient material to deal with 
the case, make any order which a juvenile court might make in the case 
of a child or young person in need of care or protection ; or such a court 
may, if it think proper, direct that the child or young person shall be 
taken before a juvenile court in order that the juvenile court may deal 
with him as a child or young person in need of care or protection. In 
the latter case it is the duty of the local authority in whose area the child 
or young person was residing or was found to bring him before the 
juvenile court (^). 

The local authority itself is deemed to be a ‘‘ fit person ” for the 
purposes of orders committing children and young persons to their 
care 

Orders may also be made, in certain cases, committing to the care 
of the Minister of Pensions or a person appointed by him a child or 
young person coming within the provisions of the War Pensions 
(Administrative Provisions) Act, 1918 (a). Under that Act the Minister 
has a duty to provide for the care of children of men who have died 
through service in the Great War or who are on active service, if through 
the death of their mothers or for other reason they are suffering from 
neglect or want of care. This applies to legitimate and illegitimate 
children, so long as they are children to, or in respect of, whom a pension, 
allowance or separation allowance is payable. 

Date of Operation. — The provisions of the Act of 1933 dealt with in 
this title came into operation on November 1, 1933, as the result of an 
order made by the Home Secretary (b) bringing into operation the whole 
of the Children and Young Persons Act, 1932, except sect. 51 of that 
Act. Under sect. 109 (2) of the Act of 1933 (c), this order has the effect 
of bringing the Act of 1933 into operation. C850[| 

London, — The Act of 1933 is equally applicable to London and 
many of its provisions are in fact based upon the practice of the L.C.C. 
As respects children the L.C.C. are the local authority (see sect. 96 of 
the Act), but as respects young persons, street trading and employment, 
the common council are the authority for the City of London (sect. 97), 
and by the same section the licensing of children for entertainments is 
performed by the L.C.C. [BSlJ 


(s) 26 Statutes 177. 

(^) Children and Young Persons Act, 1933, s. 63 ; 26 Statutes 209. 

(u) Ibid., s. 76 (1); ibid., 215. And see title ‘‘ Fit Person.” 

(a) Ibid., s. 76 (2) ; ibid. 

(d) Children and Young Persons Act, 1932 (Date of Commencement) Order, 
1933 (S.R. & O., 1933, No. 663). 

(c) 26 Statutes 241. 
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Preliminary Observations.— The Case-paper System as it is known in 
local government is primarily concerned with tlie recording of par- 
ticulsTS of persons in receipt of poor law relief. The system w-as first 
made compulsory by an Order of the Local G overnment Board issued 
in 1910. Prior to that date experience had shoivn that one of the most 
useful means of enabling a board of guardians to ascertain and co- 
ordinate the circumstances and the needs of applicants for relief ivas 
by the case-paper system. Until case-papers ivere introduced ^ no con- 
tinuous record ivas kept of an applicant and his family*. On eveiy 
application, his name was entered afresh in the ajipropriate book kc^it 
by^ the relieving officer, and where this book was not properly indexed 
it depended entirely upon the memoiy of the relieving officer as to 
how much of the applicant’s past history^ was reported to the guardians. 
Wffien a fresh relieving officer %vas appointed the cases were new to 
him, and unless he ivent through the various books of record he had no 
means of ascertaining the previous history of an applicant. Under 
the case-paper system every applieation is recorded on the same set of 
papers, which therefore constitute a continuous record of the case. 
Every set of case-papers is indexed and can be readily referred to by^ 
any one dealing with the case. To whatever institution the applicant 
may go his history can be sent wdth him. 

The advantages to be derived from the use of the case-paper sy^stem 
are obvious. It is the best means of securing that a relief committee 
has all the necessary information relating to an applicant before deciding 
on his case. When the applicant next comes before them the s^rstem 
ensures that the same detailed information will be laid before the 
committee, thus enabling them to deal with the case on consistent 
lines. In this way thorough investigation and unifoimity’* of practice 
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may be secured while the officers who collect the information contained 
in the case-papers are encouraged to perform their work efficiently. 

Although the case-paper system is primarily concerned with poor 
law relief it may be usefully extended to cover not only other forms of 
public assistance but assistance granted by voluntary bodies. [*8523 

Records of Recipients of Poor Law Relief. — In every case in which 
an application is made for relief particulars of the case must be recorded 
in a case-paper {a). The case-paper consists of a series of forms which 
must be filled up by the relieving officer or a case-paper clerk. As the 
relieving officer is the officer of the council who is responsible for investi- 
gating ail applications for relief, the necessary information required on 
the case-paper must be obtained by him in the course of his investiga- 
tions. It is usual, therefore, for the case-paper to be compiled either 
hj the relieving officer personally, or by an assistant in his office. In 
some districts, howwer, it is customary for special case-paper clerks 
to be employed for this purpose. Where such a practice is in operation 
the documents will be prepared from the rough notes supplied by the 
relieving officer, but the relieving officer must satisfy himself that the 
records are complete after they have been made. The case-paper 
documents must contain all available information relating to the case, 
and Art. 18 of the Relief Regulation Order, 1930, requires that in- 
formation shall be given in the case-papers as to the ; 

(a) name, age, address and condition as to marriage of — 

(i.) applicant, 

(ii.) members of applicant’s family resident with him and 
dependent on him for support, 

(iii.) relatives liable to contribute ; 

(b) date, nature and cause of application ; 

(c) particulars as to home of applicant ; 

(d) length of applicant’s I'esidence in the area ; 

(e) occupation, earnings and other income of — 

(i.) applicant, 

(ii.) members of applicant’s family and relatives residing with 
applicant, 

(iii.) other relatives liable to contribute. [8533 

The precise form in which case-paper records shall be prepared 
is in the discretion of each authority. It is clearly desirable that care 
should be taken to keep together all the records relating to one family. 
A convenient set of case-papers should contain the following forms : 

(1) Record of the Decisions of the Committee, — ^This form should 
contain the name and address of the applicant. Columns should be 
provided to show^ consecutively the dates on wffiich various applications 
are submitted by that individual, the nature of the application and how 
dealt with by the relieving officer, and the orders made by the relief 
committee on such application. The record should show whether 
outdoor relief is ordered by the committee in money or in kind, or 
■whether institutional relief is ordered or some other action taken. 
The period of the order should be entered, and the record should be 
initiaiied by the chairman of the relief committee, or an appro|)riate 
officer other than the relieving officer. 


{a) See Art. 16 of the Relief Regulation Order, 1930 (S.R. & O., 1930, No. 186) ; 
12 Statutes 1093. 

L.G.L. II, — ^27 
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This form therefore gives a complete record of all applicatiorivS 
received from the applicant* If relief is granted and the person sub- 
sequently ceases to be chargeable, the same form will be used again 
on a later application from the same applicant, and a glance will show 
what action was taken previously, A[8543 

(2) Record of Circumstances —This iomi should show the name of 
the applicant and his wife and of all children, both under and over 
sixteen years of age, if residing at home. The religious persuasion of 
the applicant should be stated, as this information will be necessary if 
the applicant or any member of his family is admitted to an institutipn. 
For record purposes it is also desirable to state the age and occupation 
of each person enumerated on the form. Space should be provided 
for information as to the name and address of the employer of any 
member of the family with a note of the average weekly earnings, or 
the weekly earnings for a given period. 

Information should also be given as to the weekly expenditure of 
the applicant in regard to rent or lodgings, club subscriptions, insurance 
premiums and any otheir recurrent weekly expenditure of a similar 
nature. It is also usual to note the arrears (if any) of rent or lodgings, 
the amount of other debts and the amount and nature of savings. 

In addition to the earnings, information should be given as to any 
other sources of income, such as national health insurance or disable- 
ment benefit ; sickness or unemployment benefit ; benefit from sick 
clubs or trade unions or other similar organisations; army reserve 
pay or receipts from charities. Another item of income to be recorded 
is the amount paid by lodgers, or relatives. Any other source of 
income should also be entered. From this information the total weekly 
income of the applicant from all sources is readily disclosed and will 
be available to the relief committee when determining the application. 

It is also useful to record on this form information as to the appli- 
cant’s house, such as the general sanitary condition of the house, the 
number of rooms in the house, and the number of rooms sub-let. If 
the applicant is married, the date and place of the marriage should be 
given. If the application is made by a married woman living apart 
from her husband, information should be given as to the cause of his 
absence and as to the date of the last payment made by him towards 
her maintenance. This information is important to enable the Public 
Assistance Authority to decide whether proceedings ought to be taken 
against the husband, either for a maintenance order (b) or under the 
Vagrancy Act, 1824, ss. 3, 4 (c), either for running away and leaving his 
wife chargeable, or neglecting to maintain his wife. Where the applica- 
tion is made on behalf of a child apart from its parents, information 
should be given on this form to show whether the child is an orphan 
or deserted child, and whether legitimate or illegitimate ; the name or 
names of the parents ; occupation of parents, if living ; date and place 
of parents’ death, if dead. Information should be given as to the 
person’s poor law settlement. Unless it is clear that the applicant has 
a settlement in a particular county or county borough it is desirable 
that a separate form of settlement particulars should be filled in. 

It is customary for the record of circumstances to contain informa- 
tion as to liable relatives, but it is preferable that particulars of all liable 
relatives should be shown on a separate form. 

It is desirable, further, that the name and address of the nearest 

(b) Poor Law Act, 1930, s. 19 ; 12 Statutes 979. 


(c) 12 Statutes 913. 



Case-papek System ^ ■ 419 

relative or friend to wliom there should be sent a notice in case of illness 
, should be stated. 

This form should be signed bj the relieving officer. £8553 

(3) PaHietdars 071 La^ Investigations , — ^When a later investigation 
discloses a change of circumstances, a separate form should be filled 
in to show the weekly expenditure and sources of income at the date of 
the subsequent application. 

It is useful also that this form should contain a recommendation by 
the relieving officer together with Ms observations on the application 
generally. £8563 

(4) Stateinentas to Liable Relatives,-— It is suggested tha>t this form 
should contain particulars as to all relatives who are legally liable to 
contribute towards the applicant’s maintenance. The form should 
indicate the name and address of the relative, particulars of his family 
resident with him, relationship, age, occupation (if empio3^ed) and with 
whom emplo^^ed, weekly earnings and other sources of income, rent 
and particulars of any special weekly pa^mients. This information 
will enable the relief committee, or other appropriate committee of 
the council, to determine as to what contribution any relative should 
be called upon to make towards the cost of maintenance. The form 
would also indicate whether a justices’ order was obtained or whether 
the person agreed to make the payment voluntarily. £8573 

(5) Setdmient — ^This form should be used in any cases where the 
applicant is not clearly settled in or irremo%mble from the county or 
county borough in wdrich he is residing when applying for relief. In 
order that a person’s settlement may be readily ascertained this form 
should show the present and previous residences of the applicant in 
order of date back to the last period of residence which gave a settlement 
by residence. Particulars should be given of any break of residence 
caused by the receipt of relief, or other excluded periods. In appro- 
priate cases, particulars of apprenticeship should be given. If the 
applicant has no settlement, other than by birth, particulars of any 
settlement which may have been derived from a parent or husband 
should also be stated. 

It should be understood that the forms above indicated are not 
l^rescribed by any statute or order of the Minister of Health and, 
subject to the requirement in Art. 16 of the Relief Regulation Order, 
1980, alread}^- referred to, that case-papers should contain certain in- 
formation, the form of the records is in the discretion of the council. 
The forms suggested have, however, as the result of experience, proved 
to be of value. [8583 

Central Index of Public Assistance. — ^Under most of the adminis- 
trative schemes made under the L.G.A., 1929, s. 4 (ri), the public 
assistance committee of a county or county borough is required to 
establish a central index of public assistance. 

In adapting its administrative machinery to deal with public 
assistance, on the transfer from boards of guardians, the council must 
have considered the necessity of co-ordinating public assistance, and 
as to how far it was essential or desirable to provide a central register 
or index from which each of its committees can ascertain how far the 
circumstances of persons v/ith whom they are dealing are known to 
other branches of the council’s administration. 


{ d } 10 Statutes 885. 
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Certain forms of public assistance are of a discretionary character 
and depend on the total income of the recipients not reaching a specified 
limit. All forms of public assistance are therefore closely related, 
not only to each other, but also to voluntary charities. In some parts 
of the country there has been for some years a system of registration 
on a voluntary basis of persons who are being assisted from public 
funds as well as from charitable sources. In such a register information 
would be given as to State assistance, such as war or old age pensions, 
assistance from the local authority in outdoor relief or grants from other 
departments, such as the education committee, and also assistance from 
charities or other voluntary sources. Where this system has been 
adopted, statutory bodies and voluntary charities have appreciated 
the value of registration, both in the prevention of overlapping and 
for the value of the co-operation made possible between them. 

It has been suggested that a card index should be kept at the town 
hall of each municipal borough and at the office of each urban and rural 
district council, and that every public or g'it<2t9i-public authority giving 
any form of assistance should supply a complete list of the recipients 
with their addresses and the sums of money or value of the goods 
received. This arrangement, however, can only be carried out on 
voluntary lines. The desirability of co-ordination by the establish- 
ment of such an index of public assistance is clear when it is remembered 
that, in addition to being assisted from charitable funds, a household in 
receipt of outdoor relief from the public assistance authority may also 
receive free or cheap milk from the maternity and child welfare com- 
mittee, free meals for children of school age from the local education 
authority, old age pensions, war pensions, nourishment or general 
assistance in the home through the tuberculosis care committee, un- 
employment insurance benefit or allowances from the employment 
exchange, and sickness, disablement or maternity benefit from an 
approved society or insurance committee. 

Central Organisation and Control. — There must be some measure of 
central organisation and control if a case-paper system is to be of the 
maximum efficiency. 

In so far as the documents relate to applicants for poor law relief, 
the administrative arrangements must be such that the case-papers 
are available to the relieving officer when receiving subsequent appli- 
cations from the same person, and are also available to the committee 
when dealing with applications. An efficient case-paper system also en- 
ables the central public assistance department of the council to exercise 
supervision over the granting of outdoor relief hy the various com- 
mittees and sub-committees of the council. There is no uniformity 
of practice throughout the country with regard to the custody of case- 
papers. The practice must necessarily vary to a certain extent in 
accordance with the peculiar circumstances of each locality, and in 
particular must vary in counties and county boroughs. 

In some counties the relieving officers have the custody of the case- 
papers. It is generally considered preferable, however, that the 
case-papers should be in the custody of some other officer of the council, 
either in the area offices of a county or in the central office of the county 
or county borough. If the documents are not retained by the relieving 
officers these officers should have record cards or skeleton case-papers. 

In some districts it has been, found to be an advantage for all the 
case-papers to be kept at the central office, either with duplicates in the 
districts or an arrangement for the original documents to be sent from 



the county office to the district for consideration by a relief committee 
as .the necessity arises. 

In a county borough the central office is more readily aecessible 
than in a county, and the general practice is for the case-papers to be 
kept at the central office. 

The case-papers should be filed in numerical order and recorded by 
means of a card index system. It is useful for the index to be made 
of cards of different colours, one colour being used for persons maintained 
in special institutions and one colour for persons maintained in mental 
hospitals, another colour for boarded-out children and another colour 
for recipients of ordinary outdoor relief or institutional relief. [SOO] 

Relation to Public Health and other Departments. — In establishing 
a central index of public assistance, consideration must be given by the 
council to the varied forms of assistance granted by other committees 
of the council, in particular by the public health committee and its 
subsidiary committees, and as to how far it is desirable or necessary 
for records of such assistance to be contained in the central index. 

Under the L.G.A., 1929 (e) it is the duty of the council to re- 
cover the expenses incurred by them in the maintenance of persons 
in institutions, except where admission to the institution was for 
the purpose of treatment for infectious disease. This provision does 
not apply merely to the duty of recovering the cost of assistance 
granted to a person in receipt of poor law relief. It is desirable that 
there should be the greatest possible measure of co-ordination of the 
arrangements made in regard to ascertaining the means and circum- 
stances of the persons from whom recovery is due. In this connection 
the central register of public assistance, if properly organised, may 
readily give this information in regard to such cases. [861] 

The various forms of assistance which may be granted by the public 
health committee of the council, or other committees having somewhat 
similar functions, may be considered under the following categories : — 

(1) Treatment of Tuherculosis , — In connection with this service out- 
patient treatment may be provided at dispensaries and such treatment 
may include the provision of medicines and special requisites. 

A person in receipt of outdoor relief may be receiving treatment 
at the same time from one of the council’s tuberculosis dispensaries. 
It is desirable that information as to this should be available to the 
relief committee. If, therefore, there is a record of such treatment in 
the central index, the recoi’d would be attached to the poor law case- 
paper if the recipient was also in receipt of poor law relief. In-patient 
treatment may be afforded at approved sanatoria or hospitals. These 
eases should be recorded if the central index is to be of proper value. 

Other forms of assistance which might be similarly dealt with are 
the provision of surgical appliances ; the provision of dental treat- 
ment (including dentures) ; and the provision of nourishment and 
domiciliary treatment. It is very desirable that information in regard 
to the provision of nourishment should be entered in the central register, 
as it definitely prevents overlapping with poor law relief. It is 
clearly undesirable that the same person should receive assistance in 
kind from two departments of the same authority where, if the facts 
were known, the whole of the assistance could be given by one of those 
departments. [862] 


(e) S. 16 ; Id Statutes 898. 
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(2) OrthopcEdic Scheme, — ^Assistance under a counciFs orthopaedic 
scheme includes treatment at out-patient clinics ; in-patient treat- 
ment at hospitals ; the provision of surgical appliances. 

There seems to be little object in recording mere attendances at an 
out-patient clinic, but it is desirable to record in the central register in- 
patient treatment and also the provision of surgical appliances. £8633 

(3) Maiemiiy and Child Welfare Scheme, — ^Under the Maternity 
and Child ¥7elfaTe Scheme grants of milk may be made to expectant 
and nursing mothers and young children under five years of age in 
necessitous cases. Institutional treatment may be provided in con- 
finement cases ; dental treatment, including the provision of dentures, 
may be afforded to expectant and nursing mothers and young children. 
Spectacles may be provided for young children suffering from defects 
of the eye. Another item of expenditure under the maternity and child 
welfare scheme is the payment of the fees of medical practitioners called 
in by mid wives under the Midwives Act, 1918, sect. 14 (/) in cases of 
emergency. 

It is clearly desirable that the assistance granted under the Maternity 
and Child Welfare Scheme should be recorded on the central register 
except where this takes the foim of mere medical attention and treat- 
ment. £8643 

(4) School Medical Service, — ^The education committee may make 
provision for the treatment at school clinics or hospitals of children 
recommended by the school medical inspectors as suffering from dental 
defects, defective vision, enlarged tonsils and adenoids and other 
ailments. 

The number of cases dealt with by each local authority is very 
considerable. Although technically this must be considered as akin 
to public assistance it hardly seems that any useful object would be 
served by entering in the register a record of such cases. £8653 

(5) Mental Defectives, — Under the Mental Deficiency Acts, 1913 to 
1927 (g), a county or county borough council may provide institutional 
treatment for mental defectives. £8663 

(6) Necessitous and Unemployable Blind, — ^A county or county 
borough council may provide assistance for necessitous and unemploy- 
able blind under a scheme made under the Blind Persons Act, 1920 {h). 
In some areas the administrative machinery of the public assistance 
committee is used for the purpose of investigating applications for 
assistance and for the payment of grants. 

It is clearly most desirable that there should be records on the 
central register of the cases dealt with under these schemes. £8673 

(7) Educational Grants, — If the term public assistance is to be 
used in its most comprehensive form, quite distinct from its more 
limited meaning in regard to poor law assistance, it might be properly 
contended that records should also be kept of educational grants made 
by the education committee. It would, however, be rather absurd to 
extend the register to cover such grants. £8683 

(8) Provision of Meals for Children, — Under sects. 82 to 85 of the 
Education Act, 1921 (7), meals may be provided for children attending 
an elementary school both on days when the school meets and other 
days. £868 a3 

(/) 11 Statutes 747. (g) Ibid,, 160 et seq, 

(h) 20 Statutes 598. (i) 7 Statutes 175. 
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The suggestions which have been made as to the forms of assist- 
aiice which should be recorded on the central register are based on 
actual experience and are intended to meet the general view underlying 
the suggestions' made, by the M. of H. as; to the^ estabiishment of such 
''a register,' 

If, however, a register of public assistance is to be of the greatest 
value it must in due course cover all forms of State assistance as well 
as local public assistance, but a general requirement that such registers 
should be kept would need legislation. £^^^3 

London. — In London, where registration of assistance has been 
carried on for some years by voluntary agencies, j^rogress has been 
made towards co-ordination with the count};' council. The councils 
of social service or branches of the Metroi>oiitan Mutual Registration of 
Assistance have, in the past, maintained registers in different parts of 
London and in varying stages of completeness. Some boards of 
guardians had arrangements to exchange information with these 
agencies, and the L.C.C. took over those arrangements. The co- 
operation was, however, very partial, and it has only recently been 
decided to increase it. The intention is to make the existing registers 
as complete as possible before extending them to other parts of London. 
Cases are to be notified not less often than weekly. When notification 
has been received by the Registrar, the authorities or organisations who 
are assisting or have assisted the case are informed in confidence of the 
assistance given from other sources (k). 

(k) See 14th Annual Report of the M. of H. for 1932 — 33, p. 196. 
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1. By A Court of Summary Jurisdiction 

(i.) Generally. — One method by which the decision of a court of 
summary jurisdiction may be questioned is an appeal by wa};' of case 
stated. The right of appeal given by statute (a) is to the High Court 
against a conviction, order, determination or other proceeding of a 
court of summary jurisdiction on the ground that it is erroneous in law 
or in excess of jurisdiction. Certain ambiguous points have had to be 

(a) Summary Jurisdiction Acts, 1857, s, 2, and 1879, s. 33 ; 11 Statutes 300, 341. 
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settled in consequence of the difficulty experienced in reconciling tHe 
wording of the two Summary Jurisdiction Acts. The Act of 1879 
hicorporates the earlier statute so far as it is applicable, but whereas 
the earlier statute gives the right of appeal to either party to the pro- 
ceedings before the justices if they are dissatisfied, sect. 83 of the Act of 
1879 refers only to a person aggrieved by the decision in the eoiirt below. 
The alteration in the wording is not, however, intended to cut down the 
light of the parties to the proceedings to apply for a case (5). This 
has been interpreted to mean that, though an unsuccessful prosecutor 
may not be a person aggrieved within the Act of 1879, yet he is a party 
to the proceedings who, if dissatisfied, may ask for a case to be stated 
under sect. 2 of the Summary Jurisdiction Act, 1857 (c). Where the 
justices purport only to state the case under the Act of 1857 they are 
nevertheless deemed to have stated it under all their powers including 
the Act of 1879 (cl), [871] 

It is important to observe that a case cannot be stated unless the 
justices are sitting as a court of summary jurisdiction. Modern 
legislation has conferred so many miscellaneous functions upon justices 
that it is not always easy to determine with certainty when and under 
what circumstances the justices can be said to be acting as a court of 
summary jurisdiction (e), [[8723 

A court of summary jurisdiction means a petty sessional court, 
which must consist of two or more justices, and also a single justice, 
when the justices or justice act in the exercise of powers under the 
Summary Jurisdiction Acts or any other Act or by virtue of the com- 
mission of the peace or under the common law{/). Some statutes, 
e,g. sect. 251 of the P.H.A., 1875 (g), require, however, that for the trans- 
action of business arising under the Act a court of summary jurisdiction 
shall consist of two or more justices of the peace sitting in petty sessions. 
[873] 

The number of authorities defining and explaining this expression 
is too voluminous to be dealt with exhaustively here, but some examples 
will show the principle underlying the decisions. In the following eases 
it was held that the justices were not acting as a court of summary 
jurisdiction ; when sitting in licensing sessions (/^) ; when sitting to 
revise a jury list (i) ; when hearing appeals against poor rates (A'’) ; 
when acting under the lunacy and mental deficiency laws (1) ; when 
exercising powers delegated to them by a county council under the 
Cinematograph Act, 1909 (m). 

(b) Stokes V. Mitcheson, [1902] 1 K. B. 857 ; 33 Digest 407, 1170. 

(e) B. V. Newport (Salop) Justices, [1929] 2 K. B. 416 ; Digest (Supp.) ; Cf. 
Foss V. Best, [1900] 2 K. B. 105 ; 33 Digest 407, 1176. 

(d) Rochdale Building Society v. Rochdale Corpn. (1886), 51 J. P. 134 ; 33 Digest 
407, 1169, and see Stokes v, Mitcheson, sujna. 

(e) See title Appeals to the Courts in Vol. I. 

(/) For definition, see Interpretation Act, 1889, s. 13 (11) (12) ; 18 Statutes 997, 
and Boulter v. Kent Justices, [1897] A. C. 556 ; 16 Digest 99, 6*. 

(g) 13 Statutes 730. 

(/i) Boulter v. Kent Justices, supra. 

(i) Hagmaier v. Willesden Overseers, [1904] 2 K. B. 316 ; 33 Digest 311, 298. 
This work is no longer done by justices. 

(k) Wheeler v. Burmimston Overseers 29 L. J. (M. C.) 175. These appeals 

now go to quarter sessions. 

{/) Be BetheVs Application (1899), 80 L. T. 492 ; 33 Digest 257, 1761 ; Newman v. 
Foster (1916), 86 L. J. K. B, 360 ; 33 Digest 272, 1900. 

(m) Huish v. Liverpool Justices, 1 K.B. 109; lODigest 99, 13. For other 

examples, see London Corpn. v. Wolff (1916), 86 L. J. K. B. 534 ; 2 Digest 174, 
400 ; Peagram v. Feagram, [1926] 2 K. B. 165 ; Digest (Supp.). 
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Tlie ground for applying to the High Court to order the statement 
of a case by the justices is that the Justices’ decision is erroneous in 
point of law or in excess of jurisdiction (n). This was held to confer the 
right to apply for a case even though the proceedings were under a 
statute which provided that the decision of the justices should be final. 
The grounds of this decision would appear to be that the enactment in 
question was passed prior to 1879 (o). When the same issue was 
raised in respect to a statute passed after 1879 the court came to a 
different conclusion, and held that the justices had no power to state 
a case (p). No authoritative ruling has as yet been given upon the point 
whether the justices can avoid the operation of this rule by giving their 
decision subject to the opinion of the High Court and so saving the right 
to state a case. At least one eminent authority has suggested that this 
course is possible (g). ^ ^ ^ ^ 

If the appellant decides to proceed against the decision of the justices 
by way of case stated he is deemed to have abandoned any right he may 
have to appeal to quarter sessions. The abandonment is final and 
conclusive and for all intents and purposes (r). The justices themselves 
may refuse to state a case if they are of the opinion that the application 
is merely frivolous (,?). This is the only ground on which they can re- 
fuse, and in the case of an application by the Attorney-General no 
refusal of any kind is permissible {1), Upon a refusal by the justices, 
the would-be appellant may require the justices to sign and deliver to 
him a certificate of their refusal. This certificate should state that 
the application was merely frivolous. The person aggrieved by the 
refusal of the justices to state a case may apply to the High Court, who 
may issue a rule to them and the respondent calling upon them to show 
cause why they should not state a case (u). Where the only issue is 
one of fact the justices cannot be compelled to state a case, and if they 
have done so the High Court will refuse to entertain it (a). [875] 

It is not possible for the justices to state a case, where they have 
determined that they cannot hear a case in that they have no jurisdic- 
tion to do so (b). It is otherwise where they hear the case and then 
decline jurisdiction to determine it (c). [8763 

(ii.) Procedure. — The aggrieved party must appty to the court of 
summary jurisdiction, the proceedings of which are in question, within 
seven days of those proceedings. The application is made in writing 


(n) Summary Jurisdiction Act, 1879, s. 33 ; 11 Statutes 341. 

(o) R, V, Bridge (1890), 24 Q. B. D. 609 ; 33 Digest 409, 1192. 

(p) Wesimmster Corpn, v. Gordon Hotels, Ltd., [1907] 1 K. B. 910 ; 38 Digest 
234, 640 ; Wills Sons v. McShernj, [1914] 1 K. B. 616 ; 41 Digest 244, 848. 

{q) Per Buckley, Ij.J., in Westminster Corpn. y. Gordon Hotels, Ltd,, supra, 
at p. 915. For further examples, see R.y. Morn Hill Camp C.O., [1917] 1 K. B. 176 ; 
16 Digest 254, 556 ; Oaten v. Auty, [1919] 2 K. B. 278 ; 33 Digest 407 , 1172 ; Tyrrell 
V. Cole (1918), 120 L. T. 156 ; 25 Digest 133, 523 ; Warhurton v. Stamp (1919), 88 
L. J. (K. B,) 1170 ; 25 Digest 187, 

{r) Summary Jurisdiction Act, 1857, s. 14 ; 11 Statutes 304, 

(s) Ibid., s. 4 ; 11 Statutes 301. 

{t) Ibid. 

(u) Summary Jurisdiction Acts, 1857, s. 5, and 1879, s. 33 ; 11 Statutes 302, 341. 

(a) R. V, Yeomans (1860), 24 J, P. 149 ; 33 Digest 410, 1196 ; Re Basingstoke 
School (1877), 41 J. P. Jo. 118 ; 33 Digest 410, 1198 ; Dyer v. Park (1874), 38 J. P. 
Jo. 294 ; 25 Digest 366, 144 ; R. v, Jones and Barry XJ.D.C. (1907), 90 L. T. 723 ; 
33 Digest 410, 1203, 

(b) R. V. West Riding of Yorkshire Justices (1866), 6 B. & S. 802 ; 33 Digest 
408, 1180. 

(c) Muir V. Hore (1877), 47 L. J. (M. C.) 17 ; 33 Digest 408, 1181. 
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and left with the clerk of the court together with copies for each of the 
justices who adjudicated ((i). The limitation of seven days applies to 
the copies left for the justices as well as the application left with the 
clerk (e), and a Sunday, even if it is the last of the prescribed da3^s, 
must be reckoned as one of them (/). It was held to be a sufficient 
compliance with the rules when the appellant personally ser\^ed a copy 
of the application on each of the justices, instead of leaving the copies 
v/ith their clerk, and left with the assistant clerk a copy addressed to the 
clerk (g). lS77j 

The applicant will be required to enter into a recognisance, with 
or without sureties, for such a sum as the justices may fix. Either the 
justices to whom the application is made wdll fix this sum or some other 
justice exercising the same jurisdiction. The terms of the recognisance 
will be to prosecute the appeal without delay, to submit to the judgment 
of the High Court and to pay any costs which may be awarded. The 
case will not be delivered to the applicant until this is done (h). These 
provisions are similar to those which formerly bound an appellant in 
an appeal to quarter sessions from the decision of a court of summary 
jurisdiction. The new Sunmiary Jurisdiction (Appeals) Act, 1933 (i), 
has greatly lightened the burden of an appellant to quarter sessions, 
whose means are small. From this it may be inferred that in future 
appeals by case stated will be avoided by such persons with a consequent 
increase in the number of appeals to quarter sessions. A corpn. can, 
by its duly authorised attorney, enter into a recognisance, but it must 
be clear that it is entered into on their behalf and that it binds the goods 
of the corpn. (k), [STS] 

The fees due to the clerk of the justices must be paid (Z). The 
appellant, if in custody, will after these formalities be liberated upon his 
recognisance to appear before the same justices or other justices exercis- 
ing the same jurisdiction within ten days of the judgment of the High 
Court being delivered. This will, however, not be necessary where the 
justices^ decision is reversed (m). Should the conditions of the recog- 
nisance not be complied with the justices will endorse i^articulars of the 
default upon it. It will then be forwarded to the clerk of the peace 
for their area in order that he may see that it is enforced (?i). C8793 

(iii.) Time for Stating Case. — ^Where the justices consent to state a 
special case they must do so within three months from the date of the 
application (o). Upon receiving the case, the appellant must transmit 
it to the Crown Office at the Royal Courts of Justice within three days 

(d) Summary Jurisdiction Rules, 1915 to 1932, r. 52 (S.R. & O., 1915, No. 200, 
and S.R. & O., 1932, No. 1034) ; this rule enlarges the time of three days limited by 
the Act of 1857. It is the clerk’s duty to forward the copies to all justices concerned. 

(e) E. V. Stoke-on-Trent Justices, [1926] 2 K. B. 461 ; 33 Digest 412, 1219. 

(/) Peacock v. R. (1858), 4 C. B. N. S. 264 ; 33 Digest 412, 1222 ; Wynne v. 
Eonaldson (1865), 12 L. T. 711 ; 33 Digest 412, 122S. 

(g) B. V. Woodcock, [1907] 2 K. B. 104 ; 38 Digest 412, 1224, 

(h) Summary Jurisdiction Act, 1857, s. 3 ; 11 Statutes 301. 

(i) 26 Statutes 545. 

(k) Leyton U,D.C. v. Wilkinson, [1927] 1 K. B. 853 ; 33 Digest 413, 1229 ; cf. 
Lamrence v. Martin, [1928] 2 K. B. 454 ; Digest (Supp.). 

(l) Criminal Justice Administration Act, 1914, s. 6 and First Sched. : 11 Statutes 
374, 388, and S.R. O., 1915, No. 279. 

(m) Summary Jurisdiction Act, 1857, s. 3 ; 11 Statutes 301. 

(n) Ibid,, s. 13 ; iUd,, 303. 

(o) Summary Jurisdiction Rules, 1915 to 1932, r. 52 (S.R. & O., 1915, No. 200, 

and S.R. & O., 1932, No. 1034)., , 


Case Stated 


427 


of receiving it (p). Before doing so he must give notice of appeal to 
the other party accompanied by a copy of the case (g). The question 
of time is as important in this connection as it is in respect to the 
application to state a case. Although the courts, in more recent years, 
are inclined to take a more lenient ^dew of merely technical or accidental 
errors or omissions, several decisions of the courts on sect. 2 of the Sum- 
mary Jurisdiction Act, 1857, are characterised by a lamentable for- 
malism entirely repugnant to our standards at the present day. Thus 
very recently ft was held by a Divisional Court that the Duke of Atholl 
had been deprived of his remedy of stating a case on the validity of 
his conviction for unlawfully selling a lottery ticket, because his solicitor 
had filed the case with the High Court simultaneously with the trans- 
mission by him of a copy of the case to the respondents, instead of 
transmitting the copy first and filing the case later as the section 
directs (r). The Divisional Court regretted their decision but felt 
bound to follow earlier decided cases. £8803 

Both the transmission of the case to the High Court within three 
days and the giving of notice of appeal are conditions precedent to the 
hearing of the appeal. Unless the statute is complied with exactly 
the appeal cannot be heard (s). Sunday is not excluded in the com- 
putation of time (a). E 88 I 3 * 

A delay in transmitting the case to the Grown office has not been 
regarded indulgently by the courts until recent times. It was held to 
be no good excuse that the delay was caused by sending the case back 
to the justices’ clerk in order that he might correct it (&). This narrow 
attitude was relaxed, when it was held that a delay was excusable 
owing to the courts being closed over Easter (c), and proper transmission 
had been effected by depositing the case in the letter box of the Royal 
Courts of Justice on the third of the three days, though so late in the 
day that the office was closed and it was not in fact received until 
the next day (d). Curiously enough no decision seems ever to have 
been given as to the effect of a delay in transmission caused by the postal 
service, though there is ground for saying that such an excuse would 
be accepted as sufficient (e). From the foregoing, it will be seen that 
nothing but an excuse which acquits the appellant of any suggestion 
of dilatoriness is of any avail, and if it is shown that the delay was caused 
by the neglect of the London agent of the appellant’s solicitor, the court 
will refuse to assist the appellant (/), and may grant against him the 
costs of a rule to show cause why the appeal should not be struck out 
of the list (g). £882 J 

The foregoing authorities show quite clearly that an appellant 

(р) Summary Jurisdiction Act, 1857, s. 2 ; 11 Statutes 300. 

(g) Ibid, For documents to be sent, see Dickeson & Co, v. Mayes, [1910] 
1 K. B. 452 ; 33 Digest 415, 1264, 

(f) Law Times Newspaper of March 3, 1934, p. 144. 

(s) Gloucester Local Board of Health v. Chandler (1863), 32 L. J. (M. C.) 66 ; 33 
Digest 414, 1244 ; Woodhouse v. Woods (1859), 29 L, J. (M. C.) 149 ; 33 Digest 415, 
1257 ; Edwards v. Roberts, [1891] 1 Q. B. 302 ; 33 Digest 415, 1259, 

(a) Aspinall v. Sutto?i, [1894] 2 Q. B. 349 ; 33 Digest 414, 1248, 

(b) Gloucester Local Board of Health v. Chandler, supra, 

(с) Mayer v. Harding (1867), L. R. 2 Q. B. 410 ; 33 Digest 414, 1252, 

(d) Holland v. Peacock, [1912] 1 K. B. 154 ; 33 Digest 414, 1250, 

{e) Banks v. Goodwin (1863), 3 B. & S. 548, per Blackbubn, J., at p. 555 ; 33 
Digest 414, 1247, 

(/) Pennellv, XJxhridge Churchwardens L. J. (M.C.) 92 ; 33 Digest 415, 
1253. 

(g) Great Northern, etc,, Joint Committee v. Inett (1877), 2 Q. B. D, 284 ; 33 Digest 
414, 1245, 
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will not always find it a simple matter to comply with tlie statutes 
regulating an appeal by case stated. This does not mean that a person 
of ordinary business-like habits will encounter any real difficulty, but 
it is frequently found that errors and omissions occur because it is not 
fully appreciated how vitally important these apparently trivial matters 
are. ^"^83] 

111 addition to the care which must be taken to ensure that the 
application for the case to be stated and the transmission of the case 
to the High Court are carried out in the proper time and manner, the 
necessity for serving a notice of appeal upon the respondent has on 
occasions caused some difficulty. [884] 

It has been stated already that an appeal cannot be heard where 
either the notice of appeal is not given or the case is not transmitted 
to the High Court within the time limited by statute. Even where it 
was proved that notice of appeal was not served because the respondent 
could not be found, the court held they were unable to entertain the 
appeal (/i). So narrow an interpretation of the statute is bound to 
cause hardship, and the court intimated that they would have con- 
sidered the appeal had their attention been directed to something wffiich 
might reasonably be held to be equivalent to service of the notice of 
appeal (i). Other courts, even before the date of the decision just 
quoted, appear to have felt the same difficulty, and though the facts 
are in many cases very similar it is difficult to deduce any general 
principle from them. It has been held to be good service of the notice 
of appeal where after finding it impossible to trace the respondent 
within the time limited, the appellant served the notice upon the 
solicitor who represented the respondent before the justices (A). At the 
same time it must be borne in mind in this instance that a copy of the 
notice of appeal was served on the respondent afte7* the time limited 
by statute, though he did not appear on the hearing of the appeal. 
This authority appears to be in accordance with the dictum already 
quoted, namely that the strict rule wdll not be enforced if it can be 
showm that for a good reason this was not possible and at the same 
time something has been done which may reasonably be described as 
service of the notice, or it is shown that in fact it is reasonably certain 
that the respondent knew of the appeal (Z). 

Other authorities bear out this proposition wffiich has been frequently 
discussed in cases where the respondent was a seaman, -who w^ent to 
sea directly after the hearing by the justices. Service on the respon- 
dent’s solicitor should be made in such cases {m). When the solicitor 
on whom the notice w^as served had ceased to act for the respondent, 
the court heard the appeal on it appearing that the respondent, a seaman, 
had eventually been served with the notice and case, even though this 
was months out of time ( 72 ). Where no attempt has been made to 
find the respondent, service of the case on his solicitor is insufficient 
even though he expressly accepts service ( 0 ). All these authorities 

(/^) Foss V. Best, [1906] 2 K. B. 105 ; 33 Digest 407, 1176. 

(i) Ibid., per Dabling, J., at pp. 107, 108. 

(k) Syred v. Carmthers (1858), E. B. E. 469 ; 33 Digest 416, 1265. 

(l) On this latter part of the proposition, see Teddington U.D.C. v. Vile (1906), 
70 J. P. 381 ; 33 Digest 416, 1267. 

(m) Wills S Sons v. McSherry, [1913] 1 K. B. 20 ; 33 Digest 416, 1269 i Bill v. 
Wright and Wilson (1896), 60 J. P. 312 ; 33 Digest 416, 1270, is probably no longer 
good law. See note (p), post. 

(n) Anderson v. Held (1902), 86 L. T. 713 ; 38 Digest 416, 1271. 

( 0 ) Bnstv. St. Botolphy Bishopsgate Churchwardeyisll^QQ), 94 L. T, 575 ; 33 Digest 
415, 1262. 
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appear to be distinguishable from one another, and that a less technical 
view will, where possible, be taken seems clear from the judgments in 
Godman Crofton(p) which decided that a notice of appeal was 
properly served on a solicitor having authority to accept service, even 
though no notice rvas served on the respondent himself, [885] 

(iv.) Form of Special Case.— The special case must contain all the 
points on which it is desired to consult the High Court. No arguments 
will be entertained which are directed to points not taken before the 
justices (g). Certain apparent exceptions to this rule have been made. 
Any question of law arising from the facts as stated may be decided 
by the court (r), but it must be such that no evidence could alter it (s). 
Unless there is a patent defect in the case, no doubts can be raised as 
to its accuracy (i^), but nevertheless the court have power to send the 
case back for amendment («^). 

It is the practice for the appellant to draft his case and submit it 
to the respondent for his consideration. It is then finally settled by 
the justices whose decision is in question. All the justices who formed 
the court must sign the case, and it makes no difference that some of 
them did not agree with the decision as given (zj). All the justices 
who took part in the hearing and decision complained of must sign the 
case, and many cases have been argued to decide what shall be done 
where one or more of the justices, who composed the court, cannot for 
some reason be found in order that his or their signatures may be 
obtained (w). The courts have held that a strict compliance with the 
rules is a condition precedent to the case being heard (a). The signatures 
should be obtained within the three months’ period allowed by statute, 
but where this is found to be impossible owing to absence of some of 
them abroad, an extension of time may be obtained (5). The reason for 
this concession is that the court have ruled that the period of three 
months was not a condition precedent but only directory (c), and there- 
fore a magistrate may sign a case even though at that time he had 
ceased to hold office (d). 

The Crown Office Rules set out in detail the form and contents of 


(р) [1914] a K. B. 803 ; 33 Digest 416, 12T3, which disapproved of Hill v. Wright 
and Wilson^ supra^ note (m). 

(g) Purkis V. Iluxtable (1859), 1 E. & 780 ; 33 Digest 419, 1303 ; Motferam v. 

Eastern Counties Rail. Co. (1859), 7 C. B. (n. s.) 58 ; 33 Digest 419, 1302 ; Marshall 
V. Smith (1873), L. R. 8 C. P. 416 ; 33 Digest 419, 1304. 

(r) Knight v. HallkveU (1874), L. R. 9 Q. B, 412 ; 33 Digest 420, 1305 ; Ex parte 
Markham (1869), 21 L. T. 748 ; 33 Digest m%lU6. 

{$) Kates V. Jeffery, [1914] 3 K. B. 160 ; 33 Digest 420, 1308 ; Northern Theatres 
Co. V. Skillito, [1925] 2 K. B. 100 ; 33 Digest 420, 1300, and see London, Edinburgh 
and Glasgow Assurance Co., Ltd. v. Parkington (1903), 88 L. T. 732 ; 33 Digest 420, 
1307. 

(t) See, however, Edge v. Edwards, post, note (i) on p. 429. 

{u) Summary Jurisdiction Act, 1857, s. 7 ; 11 Statutes 302. 

(sy) Barker v. Hodgson (1904), 68 J. P. 310 ; 33 Digest 413, 1236. 

(w) Wesimore v. Paine, [1891] 1 Q. B. 482 ; 33 Digest 411, 1212. Where some 
justices were abroad, see Naniyglo U.D.C. v. Ebley (1905), 69 J. P. Jo, 40 ; 33 Digest 
413, 1237 ; JValker v. Cummings (1912), 28 T. L. R. 442 ; 33 Digest 414, 1238. 

(a) South Staffs JVaterworks Co. v. Stone (1887), 19 Q. B. D. 168 ; 33 Digest 411, 
1210 ; Wesfmore v. Paine, supra. 

(h) Naniyglo U.D.C. v. Ebley^ supra ; Walker v. Cummings (1912), 28 T. L. R. 
442 ; 33 Digest 414, 1238 ; Haycock v. Joel {1^24), 88 J. P. Jo. 717 ; 33 Digest 414, 
1239. 

(с) Hughes V. Wavertree Local Board (1894), 58 J. P. 654 ; 33 Digest 414, 1241. 
(d) Grocock v. Grocock, [1920] 1 K. B. 1 ; 33 Digest 414, 1240 ; and see Marsland 

v. Taggart, [1928] 2 K. B. 447 ; Digest (Supp.), where two of three justices had 
died. 
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the case. It should always be in numbered paragraphs each of which 
deals with a specific point and copies must be provided for the use of the 
judge (4 [886] 

(v.) Hearing and determination.— On the hearing, the justices have 
no right to appear unless they have been made a party to the case(/) 
and in consequence may be mulcted in costs (g). When, however, they 
are parties to the proceedings, costs may be given for or against them (/i). 
In one other case, described as happily very peculiar, the justices were 
ordered to pay costs because they had stated the facts incorrectl}?' (e). 
E8873 

The case is heard by a Divisional Court of the King’s Bench 
Division (k) though there is a provision in the Summary Jurisdiction 
Act, 1857 (Q, whereby a case may be heard by a judge in chambers. 
It is rarely, if ever, that this latter procedure is employed. £8883 

Only one counsel is heard on behalf of each party (??^), and the 
court on arriving at their conclusion on the case may reverse, affirm or 
amend the justices’ decision (n). If it appears to the court to be 
expedient they may remit the case back to the justices with their opinion 
upon it (o) or make such order as they think fit (p). There is authority 
for saying that if the justices have convicted a person, under an incorrect 
finding on the law, the case will not be remitted for retrial, unless the 
justices by the case request the court to do so in the event of their being 
wrong (q), A case remitted with the opinion that the magistrate should 
convict must be reinstated to be dealt with in accordance with that 
direction of the High Court. If the magistrate does not do so a 
mandamiLS will issue to compel obedience to the court’s opinion (r). 
[889] 

Where the case relates to a joint conviction of several persons the 
court may confirm the conviction as against some and reverse it as 
against others ( 5 ). £8903 

Unlike the Court of Criminal Appeal, the Divisional Court on a case 
stated have no power to reduce the penalty imposed by the justices (t)^ 
and where it is clear that an offence within the jurisdiction of the justices 
has or might have been committed, the court are in general reluctant 
to interfere (u). They do not, however, hesitate to quash a conviction 
when there was no evidence to support it (a), £8913 


(e) Crown OjGfice Rules 131, 132 ; S.R. & O., 1906, No. 512. 

(/) Smith V. Butler (1885), 16 Q. B. D. 349 ; 33 Digest 418, 1287, 
ig) Summary Jurisdiction Act, 1857, s, 6 ; 11 Statutes 302. 

(h) Ellis V. Lincoln Licensing Justices (1888), 52 J. P. 88 ; 30 Digest 71, S63, 

(i) Edge V. Edwards (1932), 48 T. L, R. 449 ; Digest (Supp.). 

(Jc) Supreme Court of Judicature (Consolidation) Act, 1925, s. 24 ; 4 Statutes 157. 
(Q S. 8 ; 11 Statutes 302. 

(m) Howes v. Peake (1876), 33 L. T. 818 ; 33 Digest 418, 1288 ; Sjmrlmg v. 
Bantoft, [1891] 2 Q. B. 384 ; 38 Digest 418, 128^ ; Bedfordshire Justices y, St. Pauh 
Bedford, Churchwardens (1852), 7 Exch. 650 ; 33 Digest 448, 1585, 

(n) Summaiy Jurisdiction Act, 1857, s. 6 ; 11 Statutes 302. 

( 0 ) Ibid, 

(p) Ibid, 

(q) Taylor v. Wilson (1911), 106 L. T. 44 ; 33 Digest 419, 1299. 

(r) R, V. CoTser (1892), 8 T. L. R. 563 ; 33 Digest 419, 1300, 

(s) Brown v. Turner (1863), 13 G. B. (n. S.) 485 ; 33 Digest 418, 1295 ; O^Neill 
and Galbraith v. Longman (1863), 32 L. J. (M. C.) 259 ; 33 Digest 418, 1296, 

(t) Evans v. Hemingway (1887), 52 J. P. 134 ; 33 Digest 419, 1297. 

(u) R, V. Davis (1795), 6 Term Rep. 177 ; 25 Digest 380, 360 ; B, v. Reason 
(1795), 6 Term Rep. 375 ; 33 Digest 429, 1427 ; Blackpool Local Board v. Bennett 
(1859), 4 H, & N. 127 ; 33 Digest 418, 1291, 

{a) V/atUn v. Fenwick (1858), 7 W. R. 16 ; 33 Digest 418, 1294, 



481 


Case Stated 

Where the special case relates to a criminal cause or matter, the 
decision of the Divisional Court thereon is hnal and conclusive, since 
the Court of Appeal has no jurisdiction in matters relating to crime (b). 
Where an important point of law or principle was involved, it was felt 
to be a disadvantage that the issues raised could not be considered by 
a higher tribunaL Gases wiH in consequence be found, where under 
sect. 17 of the Appellate Jurisdiction Act, 1876 (c), the case w^as re- 
argued before a larger court (d). This section has now been repealed, 
but since the provisions of sect. 17 are substantially re-enacted in the 
Supreme Court of Judicature (Gonsolidation) Act, 1025 (^), it is pre- 
sumably still possible to adopt this course. 

Where the case does not refer to a criminal cause or matter an appeal 
lies to the Court of Appeal by leave of the Divisional Court or the Court 
of Appeal (/). 

There are a large number of authorities dehning the expression 
criminal cause or matter.’’ Shortly it may be said that where the 
proceedings may result in a sentence of imprisonment it is a criminal 
cause or matter (g). Even where the proceedings are to recover money 
due, the case will be classified as criminal, if the j^rocess may be by 
information as well as complaint. If it is possible to proceed by com- 
plaint only it would be regarded as a civil debt (/^). Some difficult 
questions arise on the interpretation of these words and it is not always 
a simple matter to maintain the distinction. For example, an order 
to pay the costs of an appeal to quarter sessions was made upon a person 
who had been convicted of wilful damage to property and trespassing 
upon a railway, and failed to proceed with the appeal. It was held 
that the order was one made in a criminal cause or matter (^). £3923 

The court may make such order as to costs as it thinks fit (k) and in 
general they will be awarded to the successful party. The costs include 
the cost of preparing the special case (Z), but not those of the hearing 
before the court of summary jurisdiction (m). They should be applied 
for immediately upon the conclusion of the hearing of the case (n), 
IS9S2 

2. By Quartee Sessions 

A. By Consent of the Parties. — ^At any time after the notice of appeal 
to quarter sessions, the parties may by consent obtain the order of a 
judge of the High Court for the submission of a special ease to the 


(b) Supreme Court of Judicature (Consolidation) Act, 1925, s. 31 (1) (a) ; 4 
Statutes 160. 

(c) 39 & 40 Viet. c. 59. 

(d) Saunders v. Richardson (1881), 7 Q. B. D. 388 ; 19 Digest 56G, 80, 

{e) S. 63 (6) ; 13 Statutes 225. 

( f ) Ibid,y s. 31 (1) (f) ; 4 Statutes 161. 

(g) Robson V. Biggar, [1908] 1 K. B. 672 ; 14 Digest 553, 6290, 

(h) Summary Jurisdiction Act, 1879, ss. 6, 35 ; 11 Statutes 325, 342. See 
Southwark and Vauxhall Water Co, v. Hampton U,D.C,, [1899] 1 Q. B. 273, C. A. ; 
33 Digest 370, 791 ; Seaman v. Burley, [1896] 2 Q. B. 344 ; 14 Digest 553, 6289, 

(i) Rex V. Wiltshire Justices, [1912] 1 K. B. 566; 14 Digest 554, 6295. See also 
Wiffen V. Bailey and Romford U.D.C., [1915] 1 K. B. 600 ; 33 Digest 470, 37, and 
R. V. Marlborough Street Police Magistrate^ Ex parte Samuel (1919), 63 Sol. Jo. 300, 
C. A. ; 14 Digest 554, 6297, 

(k) Summary Jurisdiction Act, 1857, s. 3 ; 11 Statutes 301 ; R.S.C. Ord. 65, 
Crown Office Rules, rr. 261, 262 ; S.R. O., 1906, No. 512. 

(l) Glover v. Booth (1862), 31 h. J. (M. C.) 270 ; 83 Digest 421, 1331. 

(m) Slaughter v. Sunderland Corpw. (1891), 60 L. J. {M. C.) 91 ; 33 Digest 421, 
1330. 

(n) Budenherg v. Roberts (1867), h. R. 2 C. P. 292 ; S3 Digest 421, 1327. 
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High Court for their decision (o). It should he observed that this 
procedure is available at any time after the notice of appeal and that 
it is necessaiy to obtain both the consent of the parties, and the order 
of the judge. The agreement of the parties must include a consent 
that judgment in conformity with the decision of the court, and for 
such costs as may be adjudged, may be entered on motion by either 
party at the sessions next or next but one after the High Court have 
given their decision. The judgment has the same force and effect as 
if it had been delivered by the quarter sessions upon an appeal duly 
entered and continued. 

The case when drafted should recite the judge’s order and the agree- 
ment between the parties (p). £894] 

This form of procedure has certain advantages which are particulaiiy 
appropriate in the case of local government matters. In this class of 
case the facts are frequently not in dispute, but the opinion of a higher 
court is desirable upon difficult and important questions of law. The 
procedure under sect. 11 of the Act of 1849 eliminates the hearing before 
the quarter sessions and enables the parties to proceed at once before 
a tribunal which is able to give an authoritative decision. The opinion 
of the High Court may not be sought in this way in certain classes of 
case {q), but it is improbable that a local authority will often be affected 
by these exceptions. 

The party supporting the order of the justices is entitled to begin (r), 
and an appeal will lie to the Court of Appeal even though in conformity 
with the agreement, the judgment of the High Court has been entered 
at quarter sessions {s), £895] 

B. At the Discretion of the Justices, (i.) Generally. — ^There was 
formerly no other means than those already mentioned of obtaining 
the decision and opinion of the High Court, unless a writ of certiorari 
had been obtained, and this was clumsy and inconvenient. The pro- 
cedure emanated from the practice which arose whereby the commission 
of the peace, which gives the justices in quarter sessions jurisdiction, 
directs them to take the opinion of the judge of assize upon points of 
difficulty. Later the justices adopted the expedient of embodying the 
grounds of their decision in the decision itself, which would make any 
error manifest upon the face of the record and so cognisable by the High 
Court. The disadvantage lay in the fact that where a special statute 
prohibited certiorari, no method lay open to the parties of taking the 
opinion of the High Court {t). This procedure still exists, but a more 
convenient method is now open to the quarter sessions. Under sect. 
40 of the Summary Jurisdiction Act, 1879 {u), a writ of certiorari is 

(o) Quarter Sessions Act, 1849, s. 11 (Baines’ Act) ; 11 Statutes 29G. 

(p) Peterborough Corpn, v. Thiirlhy Overseers (1882), 8 Q. B. D. 586 ; S3 Digest 
: 448, ISS^. 

(q) Orders in bastardy, proceedings under Acts relating to the Customs, Excise, 
Stamps, Taxes or the Post Office. See s. 11 (supra), 

(r) E. V. HoVoeck Overseers (1851), 16 Q. B. 404 ; 3S Digest 448, 1SS6 ; Bedford- 
shire Justices V. St, Paul, Bedford, Churchwardens (1852), 7 Exch. 650 : 33 Digest 
448, 1585, 

(s) Peicrborotigh Corpn. v. Wilsthorpe Overseers (1883), 12 Q. B. D, 1 ; 33 Digest 
458, 1707 ; Holborn Guardians y. Chertsey Guardians (1885), 15 Q. B, D. 76 ; 33 
Digest 458, 1708 ; Lodge v. Huddersfield Corpn., [1898] 1 Q. B. 859 ; 33 Digest 458, 

(0 See, generally, Walsall Overseers v. London and North Western EaiL Co. 
(1878), 4 App. Cas. 30 ; 16 Digest 186, 920, and R. v. Chantrell (1875), L. R, 10 Q. B. 
587; 33 Digest 450, 16W. 

(u) 11 Statutes 345. 
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no longer needed before a special case can be stated by quarter sessions 
for the opinion of the High Court. The history of the inatter already 
set out shows that no case could be stated for the opinion of the High 
Court unless the justices at quarter sessions took the initiative. The 
same rule still obtains and the quarter sessions cannot in general be 
compelled to state a case even though it is clear that in a proper exercise 
of their discretion they should do so (v). They must, however, do so on 
an application by the Attorney-General and may be required by the 
High Court to do so in any determination of an appeal against a con- 
viction by a court of summary jurisdiction or the sentence imposed on 
such a conviction if the applicant is dissatisfied with the determination 
as being erroneous in point of law (a). The difference in the origin 
of a case stated by quarter sessions from that stated by a court of 
summary jurisdiction is one of practical importance. Since it is the 
magistrates at quarter sessions who desire the assistance of the High 
Court, it was thought that they might state a case even when by the 
particular statute involved the decision of the quarter sessions was made 
final (b). 

The Court of Appeal came to this decision in Kydd v. Liverpool 
Watch Committee (c) which raised certain questions under the Police 
Act, 1890 (d). On appeal to the House of Lords, however, it was held 
that the Divisional Court had no power to entertain the special case 
because the Act of 1890 prohibited any appeal from the quarter 
sessions (e). It is submitted, however, that the decision of the House 
of Lords is not of universal application in view of the statement by Lord 
Loreburn, L.C. (/), in which lie says that he wishes to express no opinion 
as to other Acts containing different words. Lord Halsbury and Lord 
Ashbourne concurred and presumably this also was their opinion. 
1:8963 

After the matter has reached a certain stage even the quarter sessions 
may be compelled to state a case. If they come to their decision 
subject to a case being stated, a mandamus will issue to compel them to 
state the case or enter continuances and hear and determine the 
matter {g). The matter will be looked at strictly and no mandamus 
will issue, if having agreed generally to state a case, the justices’ decision 
is against the party desiring the case upon the facts which raise the 
point of iaw(/i). [897]] 

There is no power to state a case upon the trial of any indictment 

(v) II, V. Walsall Overseers (1878), S Q. B. D. 457, per Cockbuiin, C.J., at 
p. 473 ; 33 Digest 449, 1600 ; Kydd v. Liverjyool Watch Committee^ fl907] 2 K. B. 
591, per Buckley, L.J., at p. 609 ; 33 Digest 450, 1607, This case was reversed 
in H.L., but not upon this point. For the exceptions see below and also s. 31 (5) 
of the R. & V.xA., 1925 (14 Statutes 658), which provides that quarter sessions after 
determining an appeal under that section from the decision of an assessment com- 
mittee, shall state a case for the opinion of the High Court on proper application, 
unless of opinion that the application is frivolous. 

(a) Criminal Justice Act, 1925, p. 20 ; 11 Statutes 408. 

{h) Upperton v. Ridley, [1903] A. C. 281 ; 37 Digest 193, 132 ; Garbiitt v. Durham. 
Joint Committee, [1906] A. C. 291 ; 37 Digest 194, 139, Cf. Westmmster Corpn, v. 
Gordon Hotels, Ltd,, [1907] 1 K. B. 010 ; 38 Digest 234, SiO, 

(c) [1907] 2 K. B. 591 ; 33 Digest 450, 1607, 

(d) S. 11 ; 53 & 54 Viet. c. 45. 

(e) [1908] A. C. 327. 

(/) IMd., p. 331. 

(g) R, V. Bhxam (1834), 1 Ad. <& EL 386 ; 33 Digest 454, 1674 ; IL v. Sufjolk 
Justices (1832), 1 DowL 163 ; 33 Digest 449, 1599. 

{h) B, V. Pembrokeshire Justices {IHZt), 2 B. & Ad. 391 ; 33 Digest 449, 1598 ; 
Ex parte Jarvin Inhabitants (1840), 9 DowL 120 ; 33 Digest 437, 1465. 
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unless the justices are called upon to do so by the Court of Criniinal 
Appeal (i), except in respect of the non-repair or obstruction of a liigh- 
^yay, bridge, or navigable river (k). The High Court will not entertain 
a case stated, if the decision upon it will not finally determine the 
matter ' : 

A case may, however, be stated on any matter which comes before 
the quarter sessions for its final decision, including appeals against 
convictions for non-indictable offences (m) and appeals to it as the 
confirming authority under the Licensing Acts (n). The application 
for a special case should be made at the hearing and the leave of the 
court given prior to the close of sessions, though having regard to the 
Summary Jurisdiction (Appeals) Act, 1938 (o), sect. 7 (2), it ivould seem 
that the same necessity does not arise in I’egard to appeals to which that 
Act applies and sect. 20 (1) of the Criminal Justice Act, 1925 (p), 
enables an application for a case to be made in writing within seven days 
of the decision, while sect. 31 (5) of the H. & V.A,, 1925 (g), enables 
such notice to be given within twenty-one days. £898]] 

(ii). Procedure and Hearing . — ^Formerly the High Court would not 
hear a case which was not drawn in a manner suitable to the procedure 
by way of certiorarh under which the court quashes or refuses to quash 
the order of the quarter sessions (r). Where the case is improperly 
or insufficiently stated, the court will remit it to be restated {s). 
The case should contain the conclusions of fact arrived at by the sessions 
and not merely the evidence from which conclusions may be drawn {t). 
It should also show that subject to the decision of the High Court, 
the quarter sessions have decided the matter, so that when the judgment 
of the High Court is known the matter is concluded once and for all (u). 
The case is signed by the chairman or recorder, and must be stated 
within a reasonable time. Since the case was brought before the High 
Court formerly on a m-it of certiorari this time was usuallv six months. 
[899] 

The case stated is deemed to be an appeal and is heard and deter- 
mined accordingly (?:;). The High Court may draw any inference of 


(i) Criminal Appeal Act, 1907, s. 20 ; 4 Statutes 730 ; R. v. Salop Inhabiia^its 
(1810), 13 East, 95 ; 33 Digest 449, 1593. 

(k) Supreme Comtof Judicature (Consolidation) Act, 1925, s. 29 ; 4 Statutes 160. 

(l) R. V. Suti07i Coldfield (1874), L. R. 9 Q. B. 153 ; S3 Digest 449, 1595 ; R. v. 
Southampton Licensing Justices^ [1900] I K. B. 446, per Lord xVlverstons, C.J., 
at p. 449 ; 30 Digest 70, 552. 

(m) R. V. Allen (1812), 15 East, 333 ; 33 Digest 401, 1116 ; R. v. Handley (1804), 

9 L. T. 827 ; 33 Digest 434, 1433. 

(n) R. V. Southampton Licensing Justices, Ere jjarte Cardy, [1900] 1 K. B. 446 ; 
30 Digest 70, 552 ; Colchester Brewing Co., Ltd. v. Tendrmg Licensing Justices^ 
[1916] 2 K. B. 126 ; 30 Digest 51, 397. 

(o) 26 Statutes 545. (p) 11 Statutes 408. (g) 14 Statutes 058. 

(r) Kydd v. Liverpool Watch Committee, [1907] 2 K. B. 591, C. A., per BYetcher 
Moulton, L.J., at p. 607 ; 33 Digest 450, 1607. See note (u), supra, p. 433. 

(s) Supreme Court of Judicature (Consolidation) Act, 1925, s. 25 (2) ; 4 Statutes 
157. 

{t) 11. V. St. Cuthbert Wells Inhabitants (1834), 5 B. & Ad. 939 ; 33 Digest 451, 
1615 ; B. V. Filkington Inhabitants (1844), 5 Q. B. 662 ; 33 Digest 451, 1620. 

(u) R. Y. Wistow Inhabitants (1841), 3 Q. B. 816, n. ; 33 Digest 451, 1026 ; R. v. 
Worth (1843), 4 Q. B. 132 ; 33 Digest 451, 1627 ; B. v. Westhoiighton Inhabitants 
(1843), 5 Q. B. 300 ; 33 Digest 451, 162S ; B. v. Stoke-upon-Trent Inhabitants (1843), 
5 Q- B. 303 ; 33 Digest 451, 1623 ; B. v. Marion cum Grafton Inkabitants (1847), 

10 Q. B. 971 ; 33 Digest 451, 1632 ; ~-B. v, Headington Union (1884), 50 L. T. 444 ; 

37 Digest 248, 431. ^ f ^ 

(v) Supreme Court of Judicature (Consolidation) Act, 1925, s. 25 (1) ; 4 Statutes 

157. ■ 
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fact which might have been drawn by the quarter sessions and make any 
judgment or order which they ought to have made (ze)). The order of 
the quarter sessions, or w^here it is a criminal case the order and the 
conviction, and the case stated with their opinion or direction thereon 
may be remitted to the sessions, so that the quarter sessions may rehear 
the case and determine it (w), £900^ 

The judgment on any appeal by case stated or, where an appeal to 
a court of quarter sessions has been directed to be entered for re- 
hearing, then that appeal shall on motion by any party to the appeal 
be entered at the sessions next or next but one after the delivery of the 
judgment or the giving of the dmection (zi?). The effect of this, unless 
the High Court otherwise directs, is as though the judgment had been 
given or the appeal had been heard or determined by the quarter sessions 
at the time of the original hearing by them. Further entry and the 
respite of the appeal are dispensed with (a). £^^^3 

Since a case stated is deemed to be an appeal there is no appeal 
from the decision of the High Court unless leave is given to do so by 
them or by the Court of Appeal (&). £9023 

The High Court, and if there is an appeal the Court of Appeal, 
have full power to decide how and by whom the costs shall be paid, 
including the costs of the proceedings in quarter sessions (c). £9033 

London 

The provisions of sect. 31 (5) of the R. & V.A., 1925 (d), do not 
apply to the administrative county of London. Sect. 40 of the 
Valuation (Metropolis) Act, 1869 (e), provides that the same proceedings 
may be had by special case and certiorari or otherwise for questioning 
any decision of the justices in assessment sessions as may be had for 
questioning any decision of the justices in general or quarter sessions. 
The section also provides for a procedure for the stating of a special 
case by consent of the parties and by order of a judge after notice of 
appeal to the assessment sessions has been given under the Act similar 
to that described in 2 A, supra, pp, 481 et seq. In other respects the 
general law as set out in the preceding part of this article applies to the 
administrative county of London. £9043 

{w) Supreme Court of Judicature (Consolidation) Act, 1925, s. 25 (2). 

{X) Ibid,, s. 25 (4). (a) XUd , ; 4 Statutes 157. 

(b) Ibid,, s. 31 (1) (f) ; ibid., 161. 

(c) Ibid., s. 25 (3) ; ibid., 157. 

S 14 Statutes 658. See notes (o) and {q) on pp. 433, 434. 

Ibid., 566. 
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Date of Casual Vacancies.— Casual vacancies to any office under the 
L.G.A.5 1933, may be caused by the following reasons, ix , : 

(a) non-acceptance of office ; 

(b) resignation; 

(c) death ; 

(d) disqualification ; 

(e) election declared void ; 

(f) ceasing to be qualified ; and 

(g) a councillor accepting the office of alderman {a). 

The date on which a casual vacancy for each of these reasons is 
deemed to have occurred is prescribed by the Act {a), [[9053 

Failure to Attend Meetings. — ^A casual vacancy may also be caused 
by failure to attend meetings throughout a period of six consecutive 
months, unless such failure was due to some reason apj^roved by the 
local authority. Attendance at a meeting of a committee or" sub- 
committee, or of a joint committee, joint board or other body to which 
any of the functions of the local authority have been delegated or 
transferred, is deemed to be attendance at a meeting of the local 
authority. Exception is made in the case of a member of the naval, 
military or air forces, when emjdoyed during war or any emergency 
on service, and in the case of any person whose employment in His 
Majesty’s service in connection with war or any emergency is con- 
sidered by the M. of H. to be such as to entitle him to relief from dis- 
qualification on account of absence (5). £9063 

Absence of Mayor from Borough.— If the mayor of a borough is 
continuously absent from the borough, except through illness, for a 


(a) L.G.A., 1$)33, s. 65 ; 26 Statutes 340. 
(h) 338. 
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period exceeding two months, he will, as from the expiration of that 
period, cease to hold that office (c). pOT] 

Declaration of Vacancy. — ^Where a member of a local authority 
ceases to be qualified to be a member, becomes disqualified or ceases 
to be a member by reason of failure to attend meetings or, as respects 
a mayor, by reason of absence from the borough, the local authority 
must forthwith declare his office to be vacant and signify the vacancy 
by notice signed by the clerk of the authority and affixed to the offices 
of the authority (d). 

But under sect. 64 of the Act of 1933 no such declaration is required 
where the member becomes disqualified by reason of a surcharge or 
of a conviction, or of a breach of any enactment relating to corrupt or 
illegal practices, or where a declai'ation that an office is vacant has been 
made by the High Court under sect. 84 of the Act of 1933 (e), 

Filling o! Casual Vacancy in case of Chairman, Mayor or Alderman. — 
When a casual vacancy occurs in the office of chairman of a county council 
or county alderman, or of mayor or alderman of a borough, or of chair- 
man of a district or parish council, an election to fill the same must be 
held not later than the next ordinary meeting of the council held after 
the date of the vacancy, or if that meeting is held within fourteen days 
after that date, then not later than the next following ordinary meeting 
of the council, and is to be conducted in the same manner as an ordinary 
election (/). 

Where the office vacant is that of a chairman of a county council 
or of a mayor, or of a chairman of a district council or parish council, 
a meeting of the council for the election may be convened by the clerk 
‘ of the authority (g). £9093 

Chairman of Parish Meeting. — In the case of a rural parish not having 
a separate parish council, a casual vacancy in the office of chairman 
of the parish meeting is filled by the parish meeting, which must forth- 
with be convened for the purpose of filling the vacancy (h). The meet- 
ing is convened by any j)erson representing the parish on the R.B.C. 
or any six local government electors for the parish (i), £9103 

Pillmg of Casual Vacancies in case of Councillors. — When a casual 
vacancy occurs in the office of county councillor, councillor of a borough, 
or district councillor, an election to fill the vacancy must be held : 

(a) in a case in which the High Court or council have declared the 

office to be vacant, within thirty days from the date of the 
declaration ; and 

(b) in any other case, within thirty days after notice in writing of the 

vacancy has been given to the clerk of the authority, by two 
local government electors for the county, borough or district (/c). 

C9H3 


(c) L.G.A., 1933, s. 63 (2) ; 26 Statutes 339. 

(d) Ibid,^ s. 64 ; ibid, 

(e) 26 Statutes 350. 

(/) L.G.A., 1933, s. 66 (1) ; 26 Statutes 341. 
(J') Ibid.^ s. 66 (2 ) ; ibid, 

(h) Ibid., s. 66 (3) ; ibid, 

(i) Ibid., Sehed. III., Pt. VI., r. 2 ; ibid., 502. 
(h) Ibid., s. 67 (1) ; ibid., 341. 
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Date of Election.— Where a casual vacancy' occurs within six months 
before the ordinary day of retirement from the office in which the 
vacancy occurs, the vacancy is to be filled at the next ordinary election 
and not by a special election unless the number of imfi lied vacancies 
exceeds one-third of the whole number of members (1). 

The words “ordinary day of retirement from the office in which 
the vacancy occurs ’’ are taken from sect. 48 (4) (b) of the L.G.A., 
1894 (m), and have been read as referring to the day on which the coun- 
cillor in whose office the vacancy arises would actually have retired. 
Unless he would have retired within 6 months after the occurrence of 
the vacancy, a special election to fill the vacancy should be held. 
The day on which a special election to fill a casual vacancy is to be held 
is fixed by the county returning officer for a county councillor, the 
mayor for a borough councilloi% or by the clerk of the district coiiiicil 
for a district councillor (ti). ■ 

Casual Tacaney,. Parish Councillors. — casual vacanc}?-, among 
parish councillors is to be filled Uy the parish council and the parish 
council must meet forthwith for the purpose of filling the vacancy (o). 
[9133 

Term o! Office of Persons filling Casual Vacancies. — A person elected 
under the L.G.A., 1933, to fill a casual vacancy holds office until 
the date upon wdiich the person in whose place he is elected would 
regularly have retired, and he should then retire (p). £91^3 

London. — ^The provisions of the L.G.A., 1933, referred to above do 
not apply to the Metropolis, and the law as to casual vacancies is to be 
found in the Municipal Corpns. Act, 1882, as adapted (a) by sect. 2 (4) 
of the London Government Act, 1899 (g), as regards mayors and aider- 
men, and (b) by sect. 2 (5) thereof (g), as regards councillors. 

Mayor and Aldermen. — Sect. 2 (4) of the London Government Act, 
1899 (g), applied the provisions of the L.G.A., 1888, with respect to 
the chairman of a county council and county aldermen to the mayor 
and aldermen of a metropolitan borough, except where otherwise 
provided in the Act. By virtue of sect. 75 L.G.A., 1888 (r), this in- 
cludes sects. 40 and 66 {t\ of the Municipal Corpns. Act, 1882. 

On a casual vacancy occurring in the office of mayor or alderman, 
an election is to be held by the same persons and in the same manner 
as an election to fill an ordinary vacancy, and the person elected holds 
office for the residue of the term of the person whose place he fills {s). 

The election must be held within fourteen days after notice in writing 
of the vacancy has been given to the mayor or town clerk by Wo local 
government electors, and if necessary a special meeting of the council 
must be summoned. The notice of meeting for the election must be 
signed by the town clerk if the office vacant is that of the mayor, and 
in other eases the day of election is fixed by the mayor {t). 


(l) L.G.A., 1S33, s. 67 (3) ; 26 Statutes 502. 

(m) 10 Statutes 808. 

(«) L.G.A., 1933, s. 67 (2) ; 26 Statutes 341. 

(o) Ibid., s. 67 (6) ; ibid., 342. 

(p) Ibid., s. 68 ; ibid., 343. 

(q) 11 Statutes 1226. 

(r) 10 Statutes 740. 

(s) Municipal Corpns. Act, 1882, s. 40 10 Statutes 501. 
(f) Ibid., s. 66 ,• ibid., 596, 
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Councillors.—Sect. 2 (5) of the London Government Act, 1899 (u), 
applied the provisions of the law relating to the constitution, election 
and proceedings of administrative vestries and to the electors and 
members thereof to borough councils and their electors and members, 
except when otherwise provided. These, by virtue of L.G.A., 1894, 
sect. 48 (4) (a), were again the provisions of the Municipal Corpus. Act, 
1882, but subject to such adaptations, alterations and exceptions as 
might be made by rules framed by the Local Government Board. 
The rules at present in force are the Metropolitan Borough Councillors 
Election Rules, 1931 and 1983 (Z?). 

The principal differences in the filling of a casual vacancy between 
the case of a councillor, and that of a mayor or alderman, are : 

(a) The election must be held within one month instead of fourteen 

■ days.," ■ ■ ■■ . ■ ■■ • , 

(b) The notice in writing must be given by two metropolitan borough 

councillors instead of two ioeal government electors. 

(c) If the vacancy occurs thi’ougli resignation, disqualification, or 

absence, no notice need be given and the election must be 
held within one month of the vacancy. 

(d) The town clerk fixes the day of election. 

(e) A casual vacancy occurring within six months of the ordinary 

day of retirement is not to be filled until the next ordinary 
election. 

L.C.C. — ^The provisions of the L.G.A., 1888, and the Municipal 
Corpns. Act, 1882, sects. 40(c), and 66 (d), apply to casual 

vacancies in the offices of chairman, deputy chairman (c), county aider- 
man and councillor. C 9153 


(u) 11 Statutes 1226. 

(а) 10 Statutes 808. 

(б) S.R. & O., 1931, No. 22, and 1933, No. 1127. 

(c) Municipal Corpns. Act, 1882, s. 40 ; 10 Statutes 591 . 

(d) Ibid., s. 66 ; ibid., 596. 

(e) L.G.A., 1888, s. 88 ; 10 Statutes 7.57. 
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The great bulk of the existing law on this subject is contained in the 
Poor Law Act, 1930 {a ) ; the Public Assistance Order, 1980 (b) ; and 
the Public Assistance (Casual Poor) Order, 1981 (c). These -will respect- 
ively be referred to in this article as “ the P.L.A.,’’ the 1930 Order,” 
and the 1931 Order.” 

Preliminary Observations. — The existing law as to casual wa 3 ?farers 
is the outcome of legislation extending over a peiiod of more than three 
centuries and cannot be fully understood without some knowdedge of 
this previous legislation and the circumstances which gave rise to it. 
The term ‘^vagrant” appeared for the first time in any statute in 1547(d) 
where it was used as synonymous with“ vagabond ” or ‘‘ loiterer.” 

Under the Vagrancy Act, 1824 (^), and its amending Acts a vagrant 
may be convicted as an “ idle and disorderly person ” or a rogue and 
vagabond ” or an “ incorrigible rogue ” according to the class of offence 
of which he is convicted. A vagrant as now knowm to the poor law is 
termed a “casual poor person,” This expression is defined in the 
PX.A., sect. 163 (/), as “ any destitute wayfarer or wanderer applying 
for or receiving reiiel” [9173 

General Outline. — ^Each county and county borough council is respon- 
sible for the provision of relief to casual wayfarers and the maintenance 
of casual wards for their area. In those parts of the country in which 
joint vagrancy committees have been established (see title Joint 
Vaorancy Committees) the powers and duties of the councils in 
those areas must be considered in connection with the special powers 
conferred on the joint vagrancy committee. 

(a) 12 Statutues 968. (b) IMd., 1058 ; S.R. & O., 1930, No. 185. 

(c) 24 Statutes 819 ; S.R, & O., 1931, No. 186. (d) 1 Ed. 6, c. 3. 

(e) 12 Statutes 913. (f) Ibid., 1047. 
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A departmental committee on the relief of the casual poor reported 
to the M. of H. on June 18, 1980. As the result of the publication 
of this report the Minister of Health issued the 1931 Order (^§). 

The departmental committee expressed the view that a wayfarer 
who, having the means to pay for his night’s lodging, is unable to find 
accommodation and applies for relief to the public assistance authority, 
is not and should not be treated as a casual, but should be accommodated 
in an ordinary poor law institution, subject to the recovery by the 
council, if practicable, of the cost of any relief afforded {h). 

The departmental committee recommended that every authority 
entrusted with the relief of the casual poor should give publicity to 
its work by the issue of a report, shewing the ordinary reader the nature 
and extent of the work done, and the principles upon which it is con- 
ducted. 11^183 

Provision of Casual Wards. — The council of every county and 
county borough, as the public assistance authority, must provide such 
casual wards in its area as the Minister of Health considers to be 
necessary (i). 

It is the present policy of the Minister of Health to encourage the 
closing of casual wards wherever practicable. Casual wards have 
usually been provided in connection with a general poor law’’ institution. 
The departmental committee urged that there should be careful ward 
planning to meet present-day needs. Well-defined routes for casuals 
have now been adopted by joint vagrancy committees and public 
assistance authorities in many parts of the eountiy, and the practice 
is now becoming general, where the opportunity occurs, for casual wards 
to be maintained only at intervals of about fifteen miles. Taking this 
practice as a general basis, although even in areas where full schemes 
have been brought into operation, the distances may be as small as 
eight miles or as great as eighteen miles, redundant wards have been 
closed with the approval of the Minister of Health. When deciding 
as to the situation and number of casual wards there should be close 
co-operation between the councils of adjoining areas. 

A casual ward means any ward, building or premises set apart 
or provided for the reception and relief of casual poor persons ” (/c). 
When a county or county borough council desires to enlarge, alter or 
improve a casual ward the approval of the Minister of Health is necessary 
if it is desired to raise a loan to defray the expenditure, or if the ex- 
penditure involved by the work will exceed one thousand pounds (Z). 

The M. of H. issued a circular on June 2, 1931, with reference to a 
report made by officers of the Ministry as a result of a special investiga- 
tion of casual wards in England and Wales. This report contains useful 
information in regard to the construction and management of casual 
wards. 

The duty to provide casual wards extends to the provision of accom- 
modation for male and female casuals and for children. The number 
of women admitted to casual wards is now comparatively small. The 
M. of H. has for some years past urged upon poor law authorities the 
desirability of relieving female casuals in the general poor law institution 
instead of providing special casual wards for them, thus enabling 
the female casual wards to be either closed or released for use by male 

(g) See note (c) on previous page. (h) P.L.A., s. 20 ; 12 Statutes 980. 

(i) Ibid.i s. 41 ; ibid», 988, (k) Ibid,, s. 103 ; ibid., 1047. 

(1) 1930 Order, Art. 14 ; ibid., 1056. 
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casuals. Young male children should be accommodated with the 
female casuals. mn 

Management of Casual Wards,— Where a casual ward forms part; 
of a general institution the provisions in the 1930 Order as to the manage- 
ment of the institution generally apply to the management of the casual 
ward. The general control of the casual ward and of the officers 
engaged in connection therewith is exercised by the management 
committee, and any member of that committee may visit a casual 
ward (m). Where there is a house committee it is the duty of that 
committee to cause the casual wards to be inspected at least fort- 
nightly by two or more members, and to report lialf-yeaiiy to the 
management committee on the condition of the several wards of the 
institution (e). The government and control of an institution is by 
Art. 168 of the 1930 Order vested in the master of the institution under 
the directions of the management committee. 

The master and the medical officer must report lialf-y early upon 
the condition of the casual wards. The master must also report as 
to the observance of the regulations in the 1931 Order (o). 

Where a casual ward is separate from an ordinary poor law institu- 
tion the council must prescribe the duties of the management committee 
and the house committee on similar lines as far as practicable to those 
contained in the 1930 Order with regard to a general poor law^ 
institution (p). 

For each separate casual ward the council must appoint a 
superintendent, a medical officer, a chaplain and (wdien requisite) a 
matron. Each of these officers is termed a senior poor law officer (q), 
Tliese officers are I'equired to perform such duties in relation to the 
casual ward as they would be required to perform as officers of a general 
poor law institution of which the casual wards form a part (r). 

Up to the present time the number of separate casual wards has 
been very small, largely due to the cost of administering a separate 
institution ,* but as poor law institutions become more specialised the 
need for providing separate accommodation for casuals must increase. 

It is the duty of the matron to supervise and control the premises 
set apart for female casuals and to assist the master in the general 
superintendence of the casual wards. 

An inspector of the M. of H. may visit and inspect any casual 
ward (s). 

The departmental committee on the relief of the casual poor drew 
attention to the undesirability of entrusting to inmates the duty of 
admitting casuals to the w’^ards, serving meals and siij)ervising the 
bathing and the performance of a task of work. It was therefore 
recommended that properly trained officers should be appointed for 
this work. It was also suggested that "where wards are attached to 
any institution the chief officer of the institution should make a practice 
of visiting them frequently to ensure good administration. The 
Minister of Health considers it of the highest importance that no inmate 


(in) 1930 Order, Art. 67 ; 12 Statutes 1064, 

(n) Ibid., Arts. 11, 72 ; ibid., 1055, 1065, 

(o) 1931 Order, Art, 15 ; 24 Statutes 321. 

(p) Ibid., Art. 3 ; ibid., 320. 

(g) 1930 Order, Arts. 143, 144 ; 12 Statutes 1075. 
(r) 1931 Order, Art. 16 24 Statutes 322. 

(i?) F.L,A., s, 9 ; 12 Statutes 974. 
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slionld be so employed as to give casuals the impression that he has 
any of the authority- of an officer (^).... 

There must be provided in each casual ward a dayroom and proper 
sleeping ' aecommodationi. ' Beds . and' bed-clothing ^ and a means of 
communication with a responsible officer must also be provided (a). 
The provision of hammocks is not I’egarded as a sufficient compliance 
with the requirement that beds .must be- provided. ' :p2Gj 

^ The Aamission of Casuals to Casual Wards.— The' Minister of Health 
may make regulations with regard to the admission of casuals to casual 
wards (5). The normal method of admission is by direct application 
to the officer in charge of the casual ward, but a relieving officer or 
assistant relieving officer also has power to grant an admission order. 
Any such order is only available on the day on which it is issued, and 
must shew the hour and place at which it was given (c). 

If a person is refused admission to a casual ward the fact must be 
recorded in the appropriate institution books (c). 

It was formeiiy the practice in some areas for a police constable 
to be designated as an assistant relieving officer for the purpose of giving 
orders for admission to casual wards. This system was deprecated 
by the departmental committee for the relief of the casual poor, who 
considered that normally the officer in charge of every casual ward 
should deal with each applicant for admission on his own responsibility. 

The master of the institution must keep a record of ail admissions 
in an admission and discharge book, and appropriate records must be 
kept in the books to be produced to the house committee (d), £021] 

Bathing: and Disinfection. — ^Every casual must be bathed on admis- 
sion with clean warm water (unless there is reason to believe that this 
would be injurious to his health), and must be sujoplied with a clean 
towel (e). His clothing and all articles in his possession must be 
taken from him, examined in his presence, and dried and disinfected if 
required {/). * 

There is no obligation to disinfect a casuaFs clothing as a matter 
of routine, but only those clothes which are found to need it should be so 
treated. £922]“ 

Discharge of Casuals. — The normal rule is that each casual must be 
detained for two nights after admission, and be discharged on the morn- 
ing of the third day (g). No discharges should take place on Sunday, 
so when a casual is in a casual ward during the week-end he should be 
detained for three nights. This rule does not apply if a casual holds 
a vacant ticket issued by the Ministry of Labour, in which case he can 
take his discharge on the day following his admission not being a Sunday. 
He may also take his discharge on an earlier day than that generally 
allowed, in accordance with any rule allowing the earlier discharge of 
a particular class of casuals, which may have been adopted by the 
council with the approval of the Minister of Health (g), 

A vacant ticket is a card furnished by an officer of an employment 

(t) Circular, March 20, 1931. 

(a) 1931 Order, Art. 11 ; 24 Statutes 321. 

(5) P.L.A., s. 42, ; 12 Statutes 089. 

(c) 1931 Order, Art. 4 (3) ; 24 Statutes 320. 

(d) Ibid., Art. 15 ; ibid., 321. 

(e) Ibid., Art. 5 ; ibid., 320. ~ 

(/) Ibid., Jilt. 6 ; ibid. 

(g) Ibid., Art. 7 ; ibid. 
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exchange to a man in receipt of unemployment insurance benefit who 
desires to go to some other district in search of work. The card is 
issued to him if he wishes to claim for the days when he is away from 
his own town, and has satisfied the offieer of the employment exchange 
that he is bona fide seeking work at the place to which he is going and 
that there is some prospect of his obtaining it. This card enables him 
to prove unemployment on the following day by signing the unempioy- 
ment register at the town named on the ticket. At this town the card 
can be similarly marked for some further town which is either the 
man’s destination or is on the route to it. 

An example of a rule permitting early discharge that has been 
adopted in some areas is one whereby a casual may be permitted to dis- 
charge himself before the statutory period of detention if he produces 
satisfactory evidence of an offer of employment, or on productidii of 
satisfactory evidence of an appointment or interview, the keeping of 
which is deemed to be in the public interest. 

Subject to the foregoing exceptions, a casual is not entitled to be 
dischai’ged until he has performed an appropriate task of work (Ii). . 

In those areas where there is a joint vagrancy committee any special 
rule permitting early discharge must be adopted by that committee 
and not by the council of a constituent authority (hh). 

A casual may be detained for an additional period of two days 
if he has been admitted on more than one occasion during one month 
into any casual ward of the same county or county borough (i). This 
provision is a re-enactment of a former provision in the P.L.A., 1927, 
but has now a wider application in county areas than formerly owing 
to the boards of guardians having been replaced by county councils. 
Under the former provision a casual who was admitted on more than 
one occasion during one month into any casual ward of the same poor 
law union was not entitled to dischai'ge himself before the morning of 
the fourth day after his admission. The alterations imported into the 
P.L.A. by the L.G.A., 1929, have had the result that a casual who is 
admitted into any casual ward in the same county on more than one 
occasion during one month is liable to four nights’ detention. 

An inmate of a workhouse who is suffering from delirium tremens or 
bodily disease of an infectious or contagious character may be detained 
until the medical officer certifies that he is in a proper state to leave 
the workhouse without danger to himself or others (jf). This jmd vision 
seems to extend to casual wards, having regard to the definition of 
“ workhouse ” in sect. 168 of the P.L.A. (k), and the expi’ess exclusion of 
casuals from sect. 88 (Ick). It occasional^ happens that casuals suffering 
from scabies are admitted to casual wards. The M, of H. have expressed 
the view that scabies is a contagious disease within the meaning of this 
provision. 

Searching. — Until the issue of the 1981 Order, the regulations of 
the M. of H. required that every casual on his admission should be 
searched. The officer in charge of a casual ward has the statutory 
right to search a casual (f). There is no specific provision in the 1981 


(k) P.L.A., s. 44 ; 12 Statutes 989. 

(hh) 1931 Order, Art. 7 ; 24 Statutes 320. 

(i) P.L.A., s. 44 (2) ; 12 Statutes 989. 

(j) Ibid., s. t34 ; ibid.^ 986. 

(k) 12 Statutes 1047. {kk) Ibid,, 985. 

(0 P.L.A., s. 43 ; ibid,, 989. 
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Order similar to that contained in previous Orders, but if the correct 
procedure is adopted on the admission of a casual, his clothing and all 
articles in his possession will be taken from him and examined in his 
presence. Definite regulations as to searching have been adopted in 
some areas. In particular it has been found expedient in some districts 
to make a regulation providing that food found on a casual on his 
admission should be taken from him and returned to him on his dis- 
charge. ' . £9243 , 

Dietary,— The dietary of casuals is a matter on which regulations 
may be made by the Minister of Health (m), and is now prescribed by 
the First Schedule to the 1931 Order. Dietaries for breakfast, dinner 
and supper are prescribed. With regard to children under twelve 
years of age the dietary is in the discretion of the medical officer, subject 
to the approval of the council. The Order prescribes inter alia a ration 
of 8 ozs. of bread for a man, and 6 ozs. of bread for a woman. In order 
to avoid waste the Minister of Health has approved of an arrangement 
in some areas whereby a ration of 6 ozs. may be issued in the first instance 
to a man, but where this plan is in force the other 2 ozs. must be issued 
to him oil request. 

A mid-day meal in accordance with the prescribed dietary must 
be provided for each casual on his discharge. In some areas tickets 
are issued to casuals so that they may obtain mid-day meals at stations 
on their route. The more usual practice, however, is for the mid-day 
meal to be handed to the casual on his discharge. [^25] 

Tasks of Work. — ^The tasks of casuals form a subject on which the 
Minister of Health may make regulations (m). The tasks actually 
prescribed by the Minister of Health under this provision are contained 
in the Second Schedule to the 1931 Order. 

The Minister may, however, approve any other task of work sub- 
mitted to him by the council (n). 

Every casual who is not suffering from any physical infirmity must 
be required to perform one of the prescribed tasks (n). £926] 

Religious Administration. — There is no specific reference to casual 
wards in connection with the prescribed duties of a chaplain of an 
institution, but it is his duty to conduct divine service in the institution 
every Sunday, It is clearly intended, however, that the chaplain should 
have some duties with regard to casuals. It is obligatory on a council 
to appoint a chaplain for a casual ward which is separate from a general 
poor law institution ( 0 ). 

Every facility should be given to casuals to attend divine service 
on Sundays, Arrangements are in force in some areas for special 
services on Sunday in casual wards. £927] 

Medical Examination and Attention. — The master of an institution 
must bring to the notice of the medical officer any casual wffio requires 
medical attention or appears to be suffering from mental illness (p). 

The medical officer must, within 24 hours, report to the Minister 
any death occurring in the casual wards (^). 

Apart from cases in which medical attention is required by any 
particular casual, the medical officer must carry out a routine medical 
examination of every inmate at least once a month (^). This is an 

l3::-Statiites"089,'.yA 

(n) 1931 Order, Art. 10 ; 24 Statutes 321. 

(o) 1930 Order, Art. 143 ; 12 Statutes 1075. 

(i?) 1931 Order, Art. 12 5 ibid., 321. 
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added duty imposed on medical officers by the 1931 Order, and in the 
ease of part-time officers it would be proper for special remuneration 
to be paid in respect of it* In some areas the fee has been fixed 
at one shilling a case with a minimum of one guinea for each visit. 
The fee is, however, in the discretion of each council concerned. 

The Order does not provide for the monthly medical examination 
to be conducted simultaneously in every ward, but in man^?- areas a 
uniform date has been prescribed by the joint vagrancy committee 
with the approval of constituent councils. In some areas it has been 
considered advisable for the examination to be on two consecutive 
days so that all casuals sleeping in the wards on the intervening nights 
might be examined. 

It is the duty of the medical officer to report half-yearly to the house 
committee upon the condition of the casual ward (g). £9283 

Transfers to Institutions. — It has been considered for some years 
the proper policy for aged and infirm casuals to be invited to enter the 
poor law institution. Any infirm casual may be transferred to the 
institution (r). This provision also applies to a child casual and to 
any other casual whose transfer is recommended by the medical officer. 

In cases where a casual has been transferred to the institution at 
his request the matter must be considered at the next meeting of the 
management committee or house committee (r). 

Arrangements may also be made for the transfer of casuals to hos- 
pitals or institutions not belonging to the local authority. (See also 
title Joint Vagrancy CoMMiTXEE.y £9293 

Adoption of Child Casuals.— It is the usual practice for the local 
inspector of the National Society for the Prevention of Cruelty to 
Children to be notified of any neglected or ill-nourished child admitted 
to a casual ward. In some cases it is practicable for the council to 
assume parental rights over such children under the povvers afforded 
by sect. 52 of the P.L.A., 1930 ($), A practical difficulty, liowwer, 
in regard to the exercise of powers of this nature in regard to a child 
casual is that the child must be maintained by the council at the time 
when the resolution under this section is passed. There is no power 
to detain a child pending the meeting of the council at which the 
appropriate resolution can be passed, and the council has no authority 
to authorise any person to exercise its powers on this behalf between 
meetings. The powers, however, may be exercised by the public 
assistance committee where that committee has the requisite delegated 
powers under the administrative scheme (t). £9303 

Prevention of Child Casual from Receiving Education. — By sect. 10 
of the Children and Young Persons Act, 1933 {a% it is an offence for a 
person habitually to wander from place to place with a child casual 
so as to prevent the child from receiving efficient elementary education. 
Such a person is liable to a fine not exceeding twenty shillings. 

This provision does not apply to a child in a canal boat, nor, during 
the months of April to September in certain circumstances, to a child 
whose parent is engaged in a trade or business of such a nature as to 
require him to travel from place to place. 

(q) 1931 Order, Art. 15 (3): ; 24 Statutes 322. 

(r) Ibid., Art. 13. (s) 12 Statutes 994. 

(t) P.L.A., s. 4 ; 12 Statutes 971 , (a) See 26 Statutes 177. 
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In some parts of the country arrangements have been made for the 
local education committee to be notified of every child admitted to a 
casual ward. ■ 

not affect the powers of a county or county 
borough council under sect. 52 of the PX.A., 1980, referred to above, 

E9S11 

Remedial Measures. — County and county borough councils and joint 
vagrancy committees may subscribe to suitable voluntary bodies which 
provide reformative agencies for casuals who wish to alter their mode 
of life (b). 

Although such agencies are not specifically referred to in sect, 67 
of the P.L.A., 1980 (S), it is clear that they are covered by the section, 
and it is believed that approval of the Afiiiister of Health will be given in 
appropriate cases. 

Various voluntary agencies in different parts of the country have 
provided facilities for the training of casuals. The Wayfarers Benevo- 
lent Association has provided two hostels, one at Heckmondwike, 
Yorkshire, and the other at Stanford-le-hope, Essex, for selected young 
casuals who, after a short period of training, are placed in occupations 
for which they appear to be fitted. The Brothers of St. Francis of 
Cerne Abbas, Dorset, were pioneers in rehabilitation schemes. In 
addition to the central home at Cerne Abbas, there are other homes or 
hostels organised by the same foundation in different parts of the 
country. The woi'k began at the central home in 1921. Mai'ket 
gardening, poultry and pig farming are the chief industries ; but print- 
ing, weaving, woodcarving, mat and basket making and rough carpentry 
are also carried on. Each man maintained is allowed pocket money. 
The actual administration of the various homes founded by the Order 
is undertaken by a local county committee. Some county committees 
obtain financial assistance from the appi’opriate joint vagrancy com- 
mittees. There are other homes in the country organised by different 
voluntary bodies, but they are conducted usually on somewhat similar 
lines. p823 

Disqualification for Uneniployment Insurance Benefit. — A claimant 
to unemployment benefit or transitional payments under the Unemploy- 
ment Insurance Acts is disqualified for one day if he is relieved in a 
casual ward for one night (c). This day may be either the day of 
admission or the day of discharge. The Minister of Labour asks, there- 
fore, that on every occasion on which a person v/ho is relieved as a 
casual uses a vacant ticket it should be endorsed and signed by the officer 
in charge of the casual ward. £9883 

Offences fey Casuals. — ^A casual who leaves any casual ward before 
he is entitled to discharge himself therefrom, or refuses to be removed 
from a casual ward to any workhouse when proper!}?’ required to do so, 
is to be deemed an idle and disorderly person within sect. 8 of tlie 
Vagrancy Act, 1824 (d). 

A casual is similarly liable if he refuses or neglects to do a prescribed 
task of work or to observe the regulations prescribed (d). The various 
regulations referred to in this provision will be found in Art. 14 of the 
1981 Order. 


(b) P.L.A., s. 67 ; 12 Statutes 1001. 

(c) Unemployment Insurance Act, 1920, s. 8 (3 ) ; 20 Statutes 662, 

(d) P.L.A., s. 151 ; 12 Statutes 1042. 
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Apart from the power of enforcing a prolonged period of detention 
in the casual ward, neither the management committee, nor the officer 
in charge of a casual ward, has power to order the piimshment of an 
inmate for habitual vagrancy. Thei’e is no power to detain a casual in 
a labour colony. [934 J 

Publication of Motices.^ — It is the duty of the management committee 
to cause to be exhibited in the casual ward a copy of Arts. 5, 6, 7, 10, 
12 and 14 of the Public Assistance (Casual Poor) Order, 1931, and of 
sects. 43, 44, 150, 151, 154 and 159 of the P.L.A., 1930 (4. £9353 

London. — The casual wards of the late Metropolitan Asylums Board 
were transferred to the L.C.C. as from April 1, 1930, in accordance with 
the provisions of the L.G.A., 1929. There w^ere in 1932 nine casual 
wards in use with 762 beds and a hostel with 76 beds, the latter having 
been opened experimentally in 1923 to deal with the most promising 
eases amongst the casual and homeless poor and to assist them in 
obtaining employment. During 1931, 1,670 persons were admitted 
to the hostel and 518 discharged to situations, and during 1932 the 
figures were 1,718 and 406 respectively. Efforts are made to persuade 
elderly and infirm inmates of casual wards to settle permanently in 
suitable public assistance institutions. 

An advisory committee known as the Metropolitan Homeless Poor 
Committee was set up in 1912 by the Local Government Board, con- 
sisting of representatives of the Metropolitan Asylums Board, the 
L.C.C. , the Metropolitan and City Police and the more important 
voluntary relief agencies. A night office on the Embankment was 
established in connection therewith, to deal with the homeless poor 
who congregate there nightly. Applicants for help are interviewed 
and those likely to take advantage of the restorative influences pro- 
vided by voluntary bodies are sent to the appropriate quarter, while 
those known to be habitual casuals are sent to the casual wards. The 
number of cases dealt with at the office during 1931 was 17,073, and 
during 1932, 18,371. Of these, about half wex'e given orders to casual 
wards and the remainder were sent to voluntary organisations or to 
the hostel. Full details of this scheme were given in London Statistics,"’ 
Vol. XXVI., p. 79. 

At a census of homeless persons taken by the county M.O.H. on 
February 14, 1930, 7 persons (males) were found sheltering under arches 
and 47 men and 25 women were found in the streets. On February 
13, 1931, there were no persons found sheltering under arches, but 
60 men and 18 women were found in the streets. On February 12, 
1932, 3 women w^ere found sheltering under arches, and 73 men and li 
women in the streets. Further particulars will be found in the last 
annual report of the L.C.C., Vol. I. (Part II.) relating to Public Assist- 
ance. £9863 


(e) 1931 Order, Art. 17. 
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Introductohy 

Catchment Boards are constituted under the provisions of the Land 
Drainage Act, 1980 (a), by the Minister of Agriculture and Fisheries (/>). 
A catchment board is a drainage authority (c) exercising jurisdiction 
over a drainage district (d) known as a catchment area. The expression 
catchment area ” is not defined in the Act, but has reference to the 
area drained by a main river (e) and its tributaries ; thus, the boundaries 
follow the natural features of the watershed. The limits of each 


(a) 23 Stalutcs 529. 

(b) See definition in s. 81. He is subsequently referred to us ‘‘ the Minister.” 

(c) For definition of ‘‘ drainage authority,.” see s. 81. 

(d) For definition of “ drainage district,” see s. 81. 

(c) For definition of main river,” see s. 81. 

L.G.L. II. — 29 
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catchment area are determined by a, map required to be prepared by 
the Minister whereon the main river ’L is shown by a distinctive 
colour (/). Thei^e are forty-seven catchment areas specified in Part I. 
of the First Schedule to the Act for which catchment boards were to be 
brought into being as soon as possible after the passing of the Act (g). 
But the Minister is empowered to make Orders {h) on the application 
of, or after consultation with, the councils of the counties and county 
boroughs concerned, directing areas to be added to or excluded from 
the First Schedule, or such alterations to be made in the Schedule as 
he thinks fit (i), [937] 

Gonstitution OF Catchment Boaeds 

A catchment board is constituted by an Order made by the 
Minister (/c), and consists of such number of members, not exceeding 
thirty-one, as the Minister may determine (/). It is a body corporate 
with power to hold land without licence in mortmain (m). There are 
two essentials for the constitution and effective operation of a catchment 
board, viz. : (1) an Order constituting the board, and (2) an official 
map determining its area. [9883 

Order Constituting a Catchment Board 

(a) Notice o! Intention to make.— When the draft Order has been 
prepared the Minister must give notice of his intention to make the 
Order by advertisement in the London Gazette, and in such other manner 
as he thinks best adapted for informing the persons affected (n). The 
notice must specify (a) the place where copies of the draft Order may 
be inspected and obtained, and (b) the time within and manner in which 
objections may be made. The notice must be sent to the council of 
every county and county borough in which part of the proposed area 
is situate, and to every drainage authority, navigation authority, 
harbour authority, or conservancy authority (o) known to be exercising 
jurisdiction in the proposed area (p). 

The Minister is required to consider any objections duly made to the 
draft Order, and majj in any particular case, hold a public local 
inquiry with respect to any such objections (g). [9393 

(b) Notice of Order made.— When the Minister has made the Order, 

he must publish in the London Gazette, and in such other manner as he 
thinks best adapted for informing the persons affected, a notice 
stating (a) that the Order has come into force, and (b) the place -sphere 
a copy may be seen at all reasonable times (r). [^103 

(c) Yalidity of the Order.— The Order when made is valid without 
Parliamentary confirmation. Any person aggrieved, however, may 

(/)S.5(1). (g) S.8{5). 

{h} If opposed, such Orders are provisional only until confirmed by Parliament 
(s, 2 (3)). 

(i) S. 2 (2). (k) S. 3 (1). (1) Ibid. (m) S. 1 (2). 

(n) S. 13 and Second Schedule, Part I., para. 1. 

(o) See definition of these expressions in s, 81, 

(p) Second Schedule, Part I,, para, 1. See also Land Drainage (General) 
Hegulations, 1932 (S.R. & O., 1932, No. 64), Art. 7. 

(O') Second Schedule, Part I., para. 2, 

(r) Second Schedule, Part HI., para. 1. The Order may provide by whom the 
expenses of making the Order are to be borne or the rates upon which they are to 
be charged {s. 14). 
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make application to the High Court to have the Order quashed on two 
grounds, viz. : (a) that it is ultra vires of the Act, or (b) that some 
requirement of the Kct has not been complied with {s) . Such an applica- 
tion can only be made within six weeks of the publication in th^ London 
Gazette of notice that the Order has come into force (^). The Court 
may quash the Order generally, or in so far as it affects the 
applicant (?^). An Order cannot otherwise be questioned by pro- 
hibition, or certiorari, or in any legal proceedings whatsoever (a). £941] 


' Map OF Catchment ■ Area' 

The Act imposed on the Minister the immediate duty of preparing 
a map of each catchment area and supplying a copy to the catchment 
boards (5). This map detei’mines the extent of such area and shows by 
some distinctive colour that part of the river (c) channel which is to be 
treated as the main river (d), and the watercourses {e) to be deemed 
partofit(/). £942] 

(a) Notice of Preparation of Map.— When the map has been prepared 
the Minister is required to publish notice of it in one or more newspapers 
circulating in the area. The advertisement must state that the map 
has been prepared ; specify the place at which a copy may be inspected ; 
and the time (not less than one month) within which, and the manner 
in which, objections may be made(g), £943] 

(b) Approval of Map. — On the expiration of the time specified, 

without objections having been received, the Minister approves the map 
as prepared. If objections are made, the Minister must first consider 
them and may then approve the map as prepared or with such variations 
as he thinks proper {h), £944] 

(c) Effect of Map. — The approved map is conclusive evidence for all 

purposes as to (a) the extent of the catchment area, and (b) what is 
the main river {%). £945] 

(d) Variation of Map. — A catchment board may make application 

to the Minister, at any time, to vary the map of the catchment area so 
far as relates to the extent of the main river {k). The procedure to be 
thereupon adopted is similar to that in respect of making the original 
map (Z). A copy of the map as varied is to be supplied to the catch- 
ment board (m). £946] 


(s) Second Schedule, Part III., para. 2. The decision of the Court of Appeal is 
final, except by leave of the court {ibid., para, 4). 

(t) Ibid., para. 2. {u) Ibid, (a) Ibid.y para. 3. (b) S. 5 (1), (6). 

(c) For definition of “ river,’’ see s. 2 (4). 

{d) For definition, see s. 81. 

(e) Ibid, (/) S. 5 (1). (g) Ibid, (h) S. 5 (2). 

(i) S. 5 (4). It is also deemed to be a document issued by the Minister for the 
purposes of the Documentary Evidence Acts, 1868 to 1895 {ibid,, sub-s. (5)). 
They are the Acts of 1868, 1882 and 1895. Frimd facie evidence of the map may 
therefore be given by mere production of a copy purporting (a) to be printed by 
the King’s Printer or under the superintendence or authority of Stationery 
Office, or (b) certified by the Minister or the Secretary to the Ministry or some 
person authorised to act on behalf of the Secretary. 

{k) S. 5 (3). Any other variation would require to be made by Order under 
s. 2 (2), (3). 
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ilPPOINTMENT OF MeMBEES OF BOARD 

The members are appointed as follows : (a) one by the Minister ; 

(b) not less than two-thirds of the remainder by the councils of the 
counties and county boroughs wholly or partly within the catchment 
area ; (c) the residue by the Minister after consultation with, and taking 
into consideration nominations by, the internal drainage boards 
within the area, as representing such boards (a). 

In making these appointments both the councils and the Minister 
are to have regard to the desirability of including as far as practicable, 
persons having a practical knowledge of land drainage. County councils 
must, moreover, secure adequate representation to the urban districts 
within the catchment area, having regard to the relative rateable values 
of the urban and rural districts therein (p). The number of ineiiibers 
to be appointed by the councils of counties and county boroughs 
respectively, is dependent upon the amounts contributed by each 
council towards the expenses of the catchment board, but persons so 
appointed need not be members of the appointing council (q). 3 

Period of Office 

Members of the board come into office on the first day of November 
next after the date of their appointment and hold office for three years (f). 
If not otherwise disqualified, a vacating member is eligible for re- 
appointment (s), £94)83 

Vacation of and Disqualification foe Office 

A member may resign his office by signed notice in writing to the 
chairman (i). He vacates office if he (a) becomes bankrupt, 
or (b) makes a composition or arrangement with his creditors, or 

(c) is absent from meetings for more than six months consecutively 

unless due to illness or some other reason approved by the board (u). 
An undischarged bankrupt or a person having made a composition or 
arrangement with his creditors during the preceding five years is 
disqualified for appointment as or being a member (a), £9493 

Casual Vacancies 

A casual vacancy is filled by the Minister or the council by whom the 
vacating member was appointed (b). The person appointed holds 
office for the remainder of the vacating member’s period of office (c). 
But if this period is less than six months the casual vacancy need not 
be filled (c^). [950] 

Proceedings of the Board 

^ Standing Orders. — The board may, subject to the approval of the 
Minister, make rules, (a) for regulating their proceedings, including 
notice and place of meeting and quorum ; (b) with respect to the 

(n) See definition, s. 81. (o) S. S (2). (p) Ibid, 

(q) S. 3 (2), (3). But the number appointed by county boroughs is not to exceed 
half the aggregate number appointed by the counties and county boroughs (s, 3 (3) (a)), 
and it may be that in some eatehment boards, county boroughs may contribute more 
than county councils with no corresponding increase in their repreWntation. 

(r) Fipt Schedule, Part II., para, 2. (s) Ibid,, para. 7, 

(t) Ibid,, para, 2. (u) Ibid, (a) Ibid,, para. 6. 

(b) Ibid,, para. 4. (c) Ibid.f para. 5. {d} Ibid,, para. 4. 
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appointment of a chairman and vice-chairman j (c) for constituting 
committees, authorising them to co-opt members and regulating their 
proceedings ; and (d) authorising delegation to committees (^), J 

. , Payment of Chairman and Expenses of Memhers.—The board may 
pay (a) a salary to the chairman, and (b) the travelling expenses of 
members attending meetings if authorised by an Order of the 
Minister {/), 

Evidence of Minutes. — A minute of a board or committee meeting 
purporting to be signed by the chairman at that or the next ensuing 
meeting, is receivable in evidence without further proof. Every 
meeting of which a minute of the proceedings has been so signed is, 
until the conteary be proved, deemed to have been duly convened 
and held, and the proceedings duly transacted (g). 

The proceedings of the board are not invalidated by any vacancy, 
or any defect in the appointment or qualification of any member (k), 
£ 953 ] 

Disclosure of Member’s Interest. — ^Any member interested in any 
company with which the board has, or proposes to make, any contract, 
is required to disclose the fact and nature of his interest, and to abstain 
from any deliberation or decision of the board relating to such contract. 
A note of the disclosure must be forthwith recorded on the minutes (i). 
[ 954 ] 

Powers and Functions of Catchment Boards 

A catchment board have sole jurisdiction over the main river, 
including its banks and the drainage works in connection with it (k). 
They also exercise a general supervision with respect to the dramage 
of the catchment area (Z), and over internal drainage boards (m), 
concerning the performance of their powers and duties (n). [^55] 

Preparation of Schemes 

(a) For Transfer of Powers of Existing Authorities.— In order to 
enable catchment boards to execute their powers effectively it is essential 
that there shall be transferred to them the powers of all drainage 
authorities operating on the main river. Catchment boards are there- 
fore, after constitution, required to take immediate steps to prepare 
a scheme for transferring to themselves all powers, duties, liabilities 
and property of such existing authorities (o). [956] 


(e) First Schedule, Part IX., para. 9. 

(/) Ibid.f para. 12, 

(g) Ibid.f para. 11. 

(fi) Ibid»f para. 8. 

(i) Ibid,, para. 3. 

{k) S. 6 (1), and see definition of “ main river,” s. 81. 

(l) S. 7 (1). 

(m) See definition, s. 81. 

(n) Being also drainage boards ” within the meaning of the Act (see s. 3), 
catchment boards (unless tlie contrary is provided) are endowed with the general 
powers of such boards. For a summary of these powers, see note (m), post, p. 455. 
See, generally, title Drainage Boards. 

(o) S. 4 (1) (a). The Order confirming such a scheme does not need Parliamentary 
confirmation (s. 4 (3)). 
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(b) For Reorganisation o! Internal Drainage Boards, etc* (p)— A further 
scheme has then to be prepared for such matters as (a) the alteration 
of boundaries, amalgamation, abolition or re-constitution of internal 
drainage districts and boards, and the constitution of new districts 
and boards on an elective basis (g), where not already on that basis ; 
(b) the abolition of all Commissioners of Sewers within the catchment 
area (r) ; (c) the making of alterations in, and additions to, the pro- 
visions of any local Act (s) or award made under such Act ; and (d) sup- 
plemental or consequential provisions, including the transfer to the 
new drainage boards of any property, powers, duties and liabilities (I). 

(c) Varying Awards (u). — ^They havealso power to prepare schemeafor 
(i.) revoking, varying or amending any provisions contained in an award 
under any public or local Act relating to land drainage in the catchment 
area, or affecting the powers or duties of any drainage authority or other 
person with respect thereto ; and (ii.) commuting the obligation of 
any person under the award to repair or maintain any drainage wmrks (a). 
The scheme may also contain all necessary consequential provisions (5). 
[958J 

Procedure (General)* — -All such schemes have to be confirmed by an 
Order of the Minister. When the board has drafted and submitted a 
scheme to the Minister they must (a) send copies to every county and 
county borough council, drainage board, navigation authority, harbour 
authority and conservancy authority affected ; and (b) advertise, in one 
or more newspapers circulating in the area, a notice stating (i.) that the 
scheme has been submitted ; (ii.) that a copy may be inspected at a 
specified place; and (hi.) that representations may be made to the Minister 
within one month (c). The Minister may make an Order confirming any 
of the three foregoing classes of schemes, with or without modifications ; 
but if an Order confirming a scheme under sect. 4 (1) (b) or sect. 8 (d) is 
opposed, such Order is provisional only and requires to be confirmed by 
Parliament (e), [959 J 

PowEEs IN Connection with the Main River (/) 

The principal function of a catchment board is the care of the main 
river, including the banks and drainage works in connection therewith. 

(р) The Minister’s Order confirming such a scheme, if opposed, is provisional only 
and requires confirmation by Parliament (s. 4 (3)). 

(g) See Land Drainage (Election of Drainage Boards) Regulations, 1932 
(S.R. & O., 1932, No. 1021). 

(r) Every Commission of Sewers in force at the commencement of the Act 
remains in force until replaced by such a scheme. See s. 83 (2), 

(s) This means an Act, the operation of which is limited to a particular area, 
or any clauses of a public general Act so limited. See e.g. Bichmds v. Emto 
(1846), 15 M. <& W. 244 ; 42 Digest 602, H ; R. v. London County Council, [1893] 
2 Q. B. 454 ; 33 Digest 106, 709. See also s. 8. 

(t) S.4{l)(b). 

{u) S. 8 (1), The Minister’s Order confirming such a scheme, if opposed, requires 
confirmation by Parliament (s. 8 (3)). 

(a) S. 8 (2), Cf. the provisions of s. 4 (1) (b) (viii.), 

(b) The basis of commutation is the same as provided for in s. 9. The provisions 
of s. 8 have no application to the Doncaster Drainage District, See s. 65 (2). 

(с) S.4(2). 

(d) See paras, (b) and (e), supra, 

(e) S. 4 (3). The procedure in connection with the making of these Orders is 
similar to that described ante, p. 450, but Part II. of the Second Schedule to the Act 
must also be complied with. 

(/) For definitions, see s. 81. 
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Any part of the main river which was vested in any other drainage 
authority becomes vested in the board and all powers in connection there- 
with are solely exercisable by them (g). If their area abuts on the sea 
or on any estuary they are empowered to construct all works and things 
necessary to secure an adequate outfall for the main river. They may 
execute the works themselves or enter into agreements with a borough 
or urban district council or any navigation authority to carry out such 
authorised works on agreed terms (A). 

They ma}?* prevent the construction of new bridges over the main 
river, and any new bridge must be constructed in accordance with plans 
and sections approved by the board (i). The board may remove, alter 
or pull down any work executed in contravention of these requirements, 
and recover the expenses incurred from the offender summarily as a civil 
debt (A’). 

Catchment boards are ‘‘ drainage boards ’’ within the meaning of 
the Act (Z). They are, therefore, endowed with the powers and duties 
of such boards unless specifically excluded (m). [9603 

Powers OVER Internal Drainage Boards 

General Supervision. — Catchment boards are to exercise general 
supervision over the internal drainage boards within the catchment 
area, and may give them directions as to the execution of their duties 
with a view to securing efficient working, the maintenance of existing 
works and the construction of requisite new works (n), £901 3 

Settlement of Disputes, — ^Any question arising between the two boards 
in comiection with these matters must be referred to the Minister (o). 
On giving his decision the Minister is required to present a report to 
Parliament giving particulars of the question referred and the reasons 
for his decision (p), [9623 

Exercise of Powers on Default. — ^Where an internal drainage board 
do not properly execute their powers, with the consequence that land in 
the catchment area is injured or is likely to be injured by flooding or 
inadequate drainage, the catchment board may take over such powers 


(g) S. 6. 

(h) S. 6 (4). Any dispute arising as to these works is referred to the Minister or 
to a single arbitrator, appointed, in default of agreement, by the President of the 
Institution of Civil Engineers (ibid., sub-s. (5)). 

(i) S. 64 (1). Consent under this section to the construction of a new bridge 
must not be unreasonably withheld. 

(A;) S. 64 (2). For the summary recovery of civil debts, see title Suivimaev 
Proceedings. 

(l) S.3(l). 

(m) The general powers conferred on “ drainage boards ” to maintain and improve 
existing works and construct new works are exercisable by catchment boards solely 
in relation to the main river (s. 34 (1)). The other powers include (inter alia) the right 
to appropriate and dispose of shingle, sand and other spoil without payment of 
compensation (s. 38} ; the transfer of powers and duties of navigation authorities 
(s. 40) ; power to vary navigation rights (s. 41) and levy tolls (s. 42) ; as to obstruc- 
tions in watercourses (s. 44) ; power to buy, sell and exchange lands (s. 45) ; the 
making of bye-laws for securing efficient working of the drainage system (s. 47) ; and 
the appointment of officers (s. 48). They are also required to submit an annual 
report and statement of accounts (s. 49). See, generally, title Drainage Boards, 
post 

(n) S. 7 (1). For limitation of the powers of internal drainage boards, except 
with the consent of catchment boards (which must not be unreasonably withheld), 
see s. 7 (2) (a), (b), and title Drainage Boards. 

(o) S. 7(4). : (p)S.7(6). 
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and also the drainage board’s powers of defraying expenses. They 
must first give the internal drainage board not less than thirty days’ 
notice in writing of their intention^ and if the internal board give 
written notice of objection, the catchment board cannot exercise the 
powers except with the consent of the Minister (g). If necessary, a 
local inquiry may be held (r). The council of a county or county 
borough, any part of whose area is within the catchment area, may 
apply to exercise these powers, and the catchment board may direct 
accordingly ( 5 ). If such an application is refused, the council may 
appeal to the Minister (^). [*963] 

Authority to Inspect Documents.— Where a catchment board: are 
exercising powers on the default of an internal drainage board under 
s. 10 they may authorise any person to inspect and take copies of any 
deeds, maps, books, papers or other documents in the possession of 
the internal drainage board (w). 

Any one obstructing or impeding such a person in the execution of 
these powers is liable on summary conviction to a fine not exceeding 
£5(v). [964] 

Transfer o£ Functions. — -A catchment board may petition the 
Minister for an Order transferring the powers, duties, liabilities, obliga- 
tions and property of an internal drainage board, and constituting them- 
selves the drainage board (w). If the internal drainage board oppose 
such order it will be provisional only and requires confirmation by 
Parliament (a). [9653 

Commutation oe Obligations to Repair 

As exclusive powers with respect to main rivers are vested in them, 
catchment boards are required to commute all obligations to do any 
work in connection with the main river (whether repair of banks, 
maintenance of \vatercourses or otherwise) which may be imposed on 
persons by reason of tenure, custom, prescription or otherwise (5). 
[966] 

Procedure. — The catchment board fix the commuted sum to be paid. 
This is an amount wdiich faixiy represents the probable average annual 
cost, taking one year with another, to the person in duly carrying out 
his obligation, having regard to the conditions prevailing on January 1, 
1900 (c). The board then give the person affected notice, in the terms 
and manner prescribed, of (a) the proposal to commute the obligation. 


(q) S. 10(1). (r) md. 

(s) S. 10 (4). The board have power (with the consent of the Minister) on giving 
six months’ notice to tiie council to revoke any such authority and give new directions. 
(i) ihid, (u) S. 10 (2). ' (v) S. 10 (3). 

(i^) S. 11. If an Order is made, the expenses incurred will be defrayed in accord- 
ance with the transferred powers. 

(a) S. 11. 

(b) S. 0(1). As to these obligations, see K€ighley\^ Case (1009), 10 Co. Rep. 
139(a) ; 41 Digest 54, 390 ; H, v. Somerset Sewers Co7m7iissioners (1799), 8 T. H. 
312 ; 41 Digest 62, 464 ; jR. v. Leigh (1839), 10 A. & E. 398 ; 41 Digest 53, 388 ; 
R. V. Baker (3867), L. R. 2 Q. B. 621 ; 41 Digest 54, 393 ; Mudsoii v. Tabor (1877), 
2 Q. B- D. 290 ; 44 Digest 82, 640 ; Robbing Sezoers Commissioners v. R. (1886), 11 
App, Cas. 449 'j 41 Digest 62, 462 ; -L, SNW, Rail, Co, v. Fobbing Levels Smers 
Commissioners (1896), 66 L. .T. (Q. B.) 127 ; 41 Digest 54, 396, 

(c) S.9(6). 
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(b) the terms on whieh it is to be commuted, and (c) the time within 
which objections may be made (d). [9673 

Eemedies oi the Landowner. — The person under obligation has three 
courses open, viz. : (i.) he may within one month after the board’s notice 
to commute give notice of objection (^). The Minister then decides 
whether the commutation shall proceed (/) ; (ii.) if aggrieved by the 
amount to be paid for commutation, he may within three months after 
receiving notification of it, require the matter to be referred to the 
arbitration of a single arbitrator, appointed, in default of agreement, by 
the President of the Institution of Civil Engineers (g) ; and (iii.) if he 
disputes the existence of the obligation he may have the question 
determined by tlie court. 11968] 

Effect of Commutation.— The sum determined is payable by the 
owner (h) either by way of a capital sum or a terminable annuity for 
not exceeding thirty years (^). It is a charge on the land affected (k), 
and has priority over any other incumbrances created by the owner (l) 
other than charges under the Improvement of Land Act, 1864 (m). 
£ 969 ]'. 

Acquisition of Accbetions of Land 

As a result of drainage works, accretions of land may be brought 
about in connection with the main river (7^). If the Minister so certifies, 
catchment boards may acquire for reclamation purposes, either by 
agreement or compulsorily, (a) the accretions or the land to which 
accretions will be added, and (b) such other land as is reasonably 
required for the reclamation of the accretion, or for the enjoyment 
thereof when reclaimed (o) . In assessing the compensation any increased 
value accruing by virtue of the drainage works is not to be taken into 
account (^), 

Where a Government grant has been made towards the cost of such 
works, the Commissioners of Crown Lands are entitled to take over such 
lands on payment of the sum paid by the catchment board and costs {q). 
If the board fail to make such transfer the Minister may make an Order 
vesting the land in the commissioners or their nominee (r). £970] 


(d) S. 9 (2) ; Land Drainage (General) Kegulations, 1932 (S.R. & O., 1932, No, 
64), Arts. 1, 8, 

(e) Ibid, (/) Ibid. His decision is final. 

ig) S. 9 (7). The arbitrator may confirm, set aside or vary the board’s 
determination. 

{h) Notwithstanding any agreement with his lessee to the contrary (s. 9 (3)). 

(0 S. 9 (5). 

{k) A charge under this section should be registered as a land charge ” under the 
Land Charges Act, 1925, s. 10 (1), Class A (ii.) ; 15 Statutes 531. A register of these 
charges must also be kept by the clerk of the catchment board. A copy of any 
entry certified by him is receivable in evidence in all legal proceedings (s. 9 (8)). 

(OS. 9 (5). 

(711) 10 Statutes 127. 

(n) This extends not only to tidal waters, but to accretions owing to drainage works 
transferred to the board (s. 76 (1)), 

(o) S. 76 (1). As to acquisition of land by agreement or compulsorily, see 
s. 45 and Fourth Schedule, and title Dbainage Boabds, Any agreement or order 
may provide for the tiansfer to the board of all liabilities in connection with the 
land (ibid,, sub-s. (3)). 

(p) S. 76 (4). (g) S.76(5). 

(r) 8. 76 (6). For this purpose the Minister is a “ competent authority ” under 
the Law of Property Act, 1925, s, 9 ; 15 Statutes 190. 
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Powers AS ' TO Bills and Provisional 'Orders: 

A catchment board is empowered to promote and oppose Bills in 
Parliament, and apply for and oppose applications for Provisional 
Orders and other Statutory Orders (^). [9713 

Service of Notices 

All notices under the Act may be served by registered post, or 
delivery to or at the residence of the person addressed, or, if addressed 
to the owner or occupier, to some person on the premises, or if there 
is no such person by fixing it on some conspicuous part of the 
premises 

Crown and Tidal Lands 

The Act applies to land belonging to the Crown, the Duchies of 
Lancaster and Cornwall or a Government Department (li.). Except, 
however, for work done in maintaining existing works on tidal lands (^r) 
or on land not in the occupation of the Crown, the Duchy of Lancaster, 
the Duke of Cornwall or a Government Department, the Act does not 
authorise the doing of any work on or the use of any tidal lands (^r) 
or any lands belonging to the Crown, the Duchy of Lancaster, the 
Duchy of Cornwall or any Government Department without the consent 
of the owner of the lands and, in the ease of tidal lands, with the consent 
in addition, of the Board of Trade {^). The work must also be done 
or the use made of the lands in accordance with approved plans and 
sections, and subject to the prescribed restrictions and conditions (a). 
The Act confers no power of levying drainage rates in respect of tidal 
lands (5). pVSj 

Provisions of Local Acts 

All protective provisions of local Acts are preserved, and catchment 
boards can only exercise their powers subject thereto (c). 

By sect. 16 the Lancashire County Council (Drainage) Act, 1921 (d), 
the West Riding of Yorkshire County Council (Drainage) Act, 1928 (d), 
and Part III. of the Surrey County Council Act, 1925 (d), are to cease 
to apply to any part of the area of an}?' catchment board. C^T43 


Financial 

Expenses of the Board : How Raised. — The expenses (e) of a 
catchment board are paid out of sums levied (a) upon internal drainage 
boards, and (b) upon the county and county borough councils in the 
area in so far as not otherwise met (/). * The amount paj^able is 
apportioned by the board on the basis of the total rateable value of the 
areas of the respective councils wdthin the catchment area (g). For this 
purpose the councils are required to furnish to the board a true and 
correct statement of such totals (A). [9753 


(s) S. 15. (i) s. 75. 

(u) S. 77 (1). As to the Commissioners of Crown Lands, the Commissioners of 
Works, the Board of Trade and the Duchies of Lancaster and Cornwall, see 
7 Halsbury, title ” Constitutional Law,” pp. 122, 138, 102, 217, 238. 

(ss) For definition of ‘‘ tidal lands,” see s. 77 (2). 

(y) Ibid,, proviso (b). (a) Ibid,, proviso (b) im,), 

(b) Ibid,, proviso (c). (c) S. 66. 

(d) 11 &> 12 Geo. 5, c. Ixxxviii. ; U & 14 Geo. 5, c. xcviii. ; 15 & 16 Geo. 5, c. cxv 
See also s. 65 limiting the application of the Act in the Doncaster Drainage District 

(c) See definition in s. 20 (3). . {/)S. 20(1). 

(g) S. 20 (1) (b). If, however, the catchment area is wholly within one adminis- 
trative county, these expenses are payable by that county council (ibid., sub-s. (1) (a)). 
(h>) S. 20 (4). 



Catchment Boabds 


459 


CoEtribiitions from Internal Drainage Boarfls.— The amount to be 
paid by internal drainage boards is fixed by resolution of the catch- 
ment board (i). But if there is a /‘ main internal drainage district ’’ 
in the area, comprising two or more “ minor internal drainage dis- 
tricts/’ the main internal district board cannot be called upon to con- 
tribute as well as the boards of the minor districts. The catchment 
board has, however, the option of requiring pa3nment direct from the 
mam internal board of the total amount payable by the minor boards (k). 
,19763 

Appeal against Assessments— An internal board, if aggrieved by the 
amount of the contribution, has a right of appeal to the Minister within 
six weeks from receiving notice of the resolution (1), A similar right of 
appeal is given to county and coimty borough comicils on the grounds 
of inadequacy of the contributions required from an internal drainage 
board, or that the contribution to the catchment board is excessive (7?z). 
The Minister may (after holding a public local inquir}?- if he thinks fit) 
make such Order in the matter as he deems just (n). On making his 
Order the Minister is required to present to Parliament a report giving 
particulars of the appeal and the reasons for his decision (o), [9773 

Precepts. — The contributions from councils and internal drainage 
boards are demanded by precept (p). With the precept the board 
must send a statement of (a) the purposes to which the sum is to be 
applied, and (b) the basis of the calculation (q). Precepts are enforce- 
able by mandamus (r) ; but there is no obligation upon any council or 
internal drainage board to pay the precept until they receive the above 
statement (s). 

The aggregate amount which may be demanded from a county or 
county borough council in any financial year must not exceed the 
estimated produce of a rate of twopence in the pound, levied on the 
part of the county or county borough which is within the catchment 
area, unless the majority of the members appointed by such councils 
consent (t). And if the catchment board have borrowed or are about 
to borrow money under the Act, a majority of the members in question 
may agree to an increase of the amount for the period of the currency 
of the loan (u). [9783 

Grants from Public Funds. — The Minister is authorised to make 
grants towards expenditure incurred in the improvement of existing 
works and the construction of new works (a). Before a grant is made, 
the Minister must be satisfied that the work is being properly carried 
out in accordance with plans and sections approved by him (b). He 

(i) S. 21 (1), 

(k) S. 21 (2). The main internal board recoup themselves by levying a rate in the 
minor districts, 

(/) S. 21 (5) (a). The catchment board may act on the resolution notwithstanding 
that the time for appealing has not expired, or that an appeal is pending, subject 
to any adjustments being subsequently ordered (ibid,, sub-s. (4)). 

(to) S. 21 (5) (b). (n) S. 21 (5). 

(o) S. 21 (6). Compliance with the Minister’s Order is enforceable by mandamus 
(ibid,, sub-s> (T)). 

(p) S.22(l). 

(g) S. 22 (3). The form of this statement is prescribed in the Land Drainage 
(Form of Precept) Regulations (S.H. O., 1930, No. 1132). 

(r)S. 22(5). (5)8.22(4). 

(0 8.22(2). (u) Ibid. 

(a) 8. 55. For definitions of these works, see s. 34 (1) (b), (c). 

(&) 8. 55 (1) (a). 
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may also make advances towards expenditure to be incurred on 
approved new works (c). 

Borrowing Powers. — A catchment board may, with the sanction of 
the Minister (exercised in consultation with the Minister of Health) (d), 
borrow or re-borrow money on the security of their property, rates 
and revenues, for the purpose of defraying costs, charges and expenses 
incurred by them in the execution of their duties or discharging an 
existing loan (e). The maximum loan period is fifty years (/). The 
Public Works Loan Commissioners are authorised to make loans for 
any works for which a loan sanction is obtained (g). The L.CLA., 1938, 
does not affect these borrowing powers. J[9803 

London 

The Land Drainage Act, 1980, applies only to that portion of the 
administrative county of London which for the time being is included 
in the River Lee catchment area (/i), and that part of the watershed of 
the River Thames which is above Teddington Lock is alone entered 
in the First Schedule to the Act as a catchment area. Moreover the 
provisions of the Act with respect to the constitution and membership 
of drainage boards for catchment areas do not apply in relation to the 
upper Thames catchment area (i). 

The Conservators of the River Thames, as reconstituted by the 
Act (fe), constitute the Catchment Board for that catchment area, 
but these provisions of the Act of 1930 were repealed by the Thames 
Conservancy Act, 1932 (Z), and re-enacted in that Act. 

The Catchment Board of the Lee catchment area is a new body 
called the Lee Conservancy Catchment Board, consisting of the persons 
who are for the time being members of the Lee Conseiwancy Board, 
together with six additional members, one to be appointed by the 
Minister of Agriculture and Fisheries, one by the L.C.C., and two each 
by the councils of the counties of Essex and Middlesex (sect. 80). C^Sl] 

(c) S. 55 (2). (d) S. 46 (1) (6). 

(e) S. 40 (1). (/) S. 46 (2). 

fe) S. 46 (5). (h) S. 78. 

(i) S. 79 (1). (/;) S. 79 (2) and Sehecl. VI. 

(l) 22 & 23 Geo. 5, e. xxxvii. 
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See also titles : Animals, Keeping oe ; 

Highway Nuisances; 

London Roads and Traffic ; 
Road Traffic. 


Definition. — The word “cattle’’ is defined differently in various 
Acts. Neither the Highway Act, 1835 (a), nor the Highway Act, 
1864 (h), contains a general definition of the expression, but sect. 25 
of the latter Act refers to Horses, mares, geldings, bulls, oxen, cows, 


(a) 9 Statutes 50. 


(b) Ibid., 142. 
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heifers; steers, calves, mules, asses, sheep, lambs, goats, kids or swine, 
and in the Town Police Clauses Act, 1847, sect. 4 (c), “ cattle ” is defined 
as including horses, asses, mules, sheep, goats and swine. [982] 

Statutory Offences.— Sect. 72 of the Highway Act, 1835 (cl), imposes 
a penalty for wilfully riding upon any footpath or causeway, by the 
side of any road, made or set apart for foot passengers ; or for wilfully 
leading or driving any horse, ass, sheep, mule, swine or cattle upon any 
such footpath or causeway, or tethering any horse, ass, mule, swdne or 
cattle on any highway, so as to suffer or permit the tethered animal to 
be thereon. It will be noticed that sheep ’’ are not mentioned in this 
last provision. 

Under sect. 25 of the Highway Act, 1864 (e), if any of the animals 
therein referred to are found straying on or lying about any highway 
or across or by the sides of it, unless it passes over any common or waste 
or unenclosed ground, the owner is liable to a penalty not exceeding 
live shillings, to be recovered in a summary manner, together with the 
reasonable expense of removing the animal from the highway to the 
fields or stable of the owner, or to the common pound, if any, of the 
parish, or to such other place as may be provided for the purpose. No 
owner can be required to pay more than thirty shillings over and above 
the reasonable expenses, including the usual fees and charges of the 
authorised keeper of the pound, and nothing in the Act is to be deemed 
to take away any right of pasturage which may exist on the sides of the 
highway. 

The section creates two separate offences : allowing animals to 
stray, and allowing them to lie about the highway. Animals are not 
‘‘ straying ” if they have some one with them and in charge of them (f). 
The latter offence is not excused by the owner putting a person in charge 
of the animals (g) ; but bona fide resting for a reasonable time (k) would 
not constitute an offence. A person who has the right of pasturage on 
the roadside wastes is not by this section exempted, if he allows cattle 
to stray on the highway (i). [984] 

Sect. 75 of the Highway Act, 1835 (/c), and sects. 24 to 27 of the 
Town Police Clauses Act, 1847 (Z), deal with the impounding of cattle, 
the sale of cattle impounded and pound-breach. The Protection of 
Animals Act, 1911 ( 7 ??/), ensures that there must be sufficient food and 
water provided. The pound must be in a fit and proper state (n), and 
wdthin a reasonable distance from the animals (c). The council of a 
borough or urban district may provide a pound under sect. 27 of the 
Act of 1847 (p), (See title The Pound.) C9853 

As to cattle in the streets of a borough or urban district, sect. 28 
of the Town Police Clauses Act, 1847 (p), contains a long catalogue of 
acts in a street which are made illegal, but in each instance, to create 


(c) 13 Statutes 602, 9 Statutes 86. («) Ibid,, 149. 

(/) Morris v, Jeffries (1866), L. R. 1 Q. B. 261 ; 26 Digest 429, 1488 ; Sherhorn 
V. Wells (1863), 32 L. J. (M. C.) 179 ; 26 Digest 429, 1487. 

(g) Lawrence v. King (1868), L. R. 3 Q. B. 345 ; 26 Digest 429, 1489. 

(h) Ibid, ; and llorwood v. Goodall (1872), 36 J. F. 486 ; 26 Digest 430, 1492, 

{i) Golding v. Stocking (1869), L. R. 4 Q, B. 516 ; 26 Digest 429, 1490 ; Bothamleij 

V. Danby (1871), 24 L. T. 656 ; 26 Digest 430, 1494, 

{k) 9 Statutes 90. (1) 19 Statutes 37—38, 

(m) S. 7 ; 1 Statutes 377. 

{n) Bignell v. Clarke (1860), 5 H. & N. 485 ; 18 Digest 445, 1819, 

( 0 ) Coaker v. Willcocks, [1911] 2 K. B. 124 ; 18 Digest 341, 758. 

(p) 19 Statutes 38 . 
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an offence, the act must be done “ in any street to the obstruction, 
annoyance or danger of the residents or passengers.’’ It is thus an 
offence in a street to expose any horse or other animal for show, hire or 
sale (except in a market or fair lawfully appointed), to shoe, bleed or 
farry any horse or other animal (except in case of accident), or to 
slaughter or dress any cattle, except cattle over-driven wdiich have 
met with an accident. 

It is also an offence under the section in any street to urge any dog 
or other animal to attack or worry any other animal, or to ride furiously 
any horse or drive furiously any cattle, and for the purpose of the offences 
mentioned in this sentence (and some other offences) any place of public 
resort or recreation ground belonging to, or under the control of, the 
local authority and any unfenced ground adjoining or abutting upon any 
street is by sect. 81 of the P.H.A. Amendment Act, 1907 (f), to be 
deemed to be a street. pSOj 

By sect. 22 of the Town Police Clauses Act, 1847 (r), the council 
have power to regulate the route of persons driving cattle during 
divine service. 

Some authorities have obtained powers in local Acts to restrict the 
driving of cattle to certain streets to be specified in bye-laws, and en- 
abling penalties to be recovered for breach of the restrictions, £9873 

Under sect. 18 of the P.H.A. Amendment Act, 1907 {s% a local 
authority may grant passage across a paved footway for cattle subject 
to conditions, and a similar provision is inserted in some town planning 
schemes with the words “ or grass margin ” added, and by sect. 80 (t) 
the local autliority may by order prescribe the streets through which 
cattle may be led or driven, between the hours of 9 a.m. aiid 9 p.m., 
and the manner in which they shall be led or driven. [988] 

It should be noted that while sects. 21 to 29 of the Town Police 
Clauses Act, 1847, were applied to all boroughs and urban districts by 
sect. 171 of the P.H.A., 1875 (a), these provisions are not in force in a 
rural district unless they have been therein declared to be in force by an 
order under sect. 276 of that Act. Similarly the provisions of the P.H.A. 
Amendment Act, 1907, previously referred to, are in force only in a 
borough or district to which the particular section has been, by an order, 
extended, although the powers of sect. 18 of the Act may be exercised 
by county councils, as respects county roads, under sects. 30 and 31 of 
the L.G. A., 1929, and Sched. I. to that Act (5), without the necessity of an 
order, and in rural districts are exercisable exclusively by the county 
council. [989] 

Bye-laws. — The H.O. have issued model bye-laws under sect. 23 
of the Municipal Corporations Act, 1882 (now replaced by sect. 249 
of the L.G.A., 1933 (c)), requiring bulls to be under pi'oper control 
w^hen led through streets and prohibiting the keeping of bulls in fields 
through which a public footpath runs. [990] 

Civil Actions. — ^A landowner owes no general duty to prevent 
domestic animals from straying from his land on to a higlmay (d)^ 
and he is not responsible for damage to third parties if they do so. The 
plaintiff must show negligence as well as trespass, and it is not even 
primd facie evidence of negligence that cattle are straying unattended 

(q) 13 Statutes 940. (r) w Statutes 36. 

(s) 13 Statutes 017. (^) Ibid., 940. 

(a) Ibid., 696. (b) 10 Statutes 904, 975. 

(c) 26 Statutes 439. 

(d) Heath’s Garage v. Hodges, [1916] 2rK. B. 370 ; 2 Digest 234, 226. 
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on a highway (e). It is not the natural tendency of animals to obstruct, 
but rather to avoid traffic, and it is not natural for a horse to kick a 
man (/) ; consequently knowledge of vice must be proved to establish 
negligence. As regards the owner of the soil of the highway, there is a 
liability to prevent trespass, and to allow a horse to stray at large on a 
highway is such a trespass, the rights of the owner of the animal being 
limited to passage and repassage (/), and it is possible that an indict- 
ment for nuisance would lie for obstructing the highway. Numerous 
cases have been decided on the question of liability for damage 
done by animals on the highway (g). As to liability in regard to a 
vicious horse put in a field through which people 'were in the habit of 
walking, see Lowery Y, Walker 

See also under titles, Horses, Mules and Asses; Highway 
Nuisances ; and Road Traffic. £931] 

London.— Sect. 54 of the Metropolitan Police Act, 1839 (i), makes it 
an offence for any person to turn loose any horse or cattle, or suffer 
to be at large any unmuzzled ferocious dog, or set on or urge any dog 
or other animal to attack, WDrry, or put in fear any person, horse, or other 
animal; or by negligence or ill-usage in driving cattle to cause any 
mischief to be done by such cattle, or in any wise to misbehave himself 
in the driving, care or management of such cattle, and also for any 
person, not being hired or employed to drive such cattle, wantonly and 
unlawfully to pelt, drive, or hunt any such cattle. 

It is also an offence to feed or fodder, shoe, bleed or clean, exercise, or 
break any horse or animal, or to lead or ride a horse or other animal or 
fasten the same so that it can stand across or upon any footway. The 
penalty is not more than 406\ within the limits of the metropolitan police 
district. 

Sect. 51 of the 1839 Act empowers the commissioners of police to 
regulate the route and conduct of persons driving cattle, sheep, pigs or 
other animals during the hours of divine service on Sundays, Christmas 
Day, Good Friday, or any day appointed for a public fast or thanks- 
giving. 

Sect. 7 of the Metropolitan Streets Act, 1867 (jt), provides that no 
person shall drive or conduct any cattle through any street within a 
radius of six miles from Charing Cross between the hours of ten in the 
morning and seven in the evening, except with the permission of the 
Commissioner of Police. Any person driving or conducting cattle in 
contravention of this section is liable to a penalty not exceeding ten 
shillings for each head of cattle so driven or conducted. The Islington 
Parish Act, 1857, sect. 3 (1), has a similar provision. 

The Metropolitan Streets Act, 1867, sect. 3 (m) defines the word 
“ cattle to include bull, ox, cow, heifer, calf, sheep, goats and swine, 
also horses, mules and asses, when led in a string or loose. 

By sect. 10 and para. 11 of the Third Schedule to the London Traffic 
Act, 1924 (n), the M. of T. may by regulations prescribe the conditions 
subject to which, and the times at which, horses, cattle, sheep and other 

(c) Jones V. Lee (1911), 106 L. T, 123 ; 2 Digest 234, 2U, 

(f) Cox V. Burbidge (1863), 32 L. J. (C. P.) 90 ; 2 Digest 233, 218. 

(g) See Eaglish and Empire Digest, Vol. 2, pp, 233 — 235. 

(h) [1911] A. C. 10 ; 2 Digest 24^1, 261. 

(i) 19 Statutes 119. (k) Ibid., 155. 

(1) 20 & 21 Viet. c. xxi, (m) 19 Statutes 154. 

(n) 19 Statutes 183, 191. See also the amendment of s. 10 made by s. 63 of the 
London Passenger Transport Act, 1933. 
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animals may be led or driven oil streets lyitiiin the metiDpolito police 
district and the city of London. 

Sect. 109 of the Metropolitan Paving Act, ISIT (o), provides for the 
impounding of straying beasts, cattle, horses, or any animals. 

By sect. 17 (1) (b) of the P.H. (London) Act, 1891 (p), no person shall 
permit swine to stray or go about in any street or public place, end any 
swine found so straying may be seized and removed b 3 eaiiy constable. 

[9923 

(0) 11 Statutes 8T3. 

(p) 11 Statutes 10^5. 
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Apart from local Acts the statutory provisions on the subject of 
cellar dwellings are contained in sects. 71 — 75 of the P.H.A., 1875 (a), 
and apply equally to boroughs, urban and rural districts. 

For the purposes of these sections the term cellar ” includes 
vault or underground room, and any cellar in which any person passes 
the night is, by sect. 74 of the Act, to be deemed to be occupied as a 
dwelling.” 

Two classes of cellar dwellings are distinguished and dealt wdth 
separately, the occupation of ‘‘ modern ” ones being absolutely pro- 
hibited, that of “ ancient ” ones being prohibited unless they satisfy 
certain requirements. [99^3 

Modern Cellar Dwellings. — Sect. 71 rendei's it unlawful to let or 
occupy or suffer to be occupied separatelj^ as a d'weliing any cellar which 
(a) has been built or rebuilt since the passing of the Act (August 11, 
1875), or (b) was not lawfull}^ so let or occupied at that date. Sect. 67 
of the P.H.A., 1848 (repealed by the Act of 1875), prohibited such 
letting or occupation except in the case of cellars which in 1848 w’ere so 
let and occupied, and which conformed to certain requirements now 
re-enacted by sect, 72, infra; the result is, therefore, that the only 
cellar dwellings exempt from the absolute prohibition of sect, 71 are 
those built before 1848 (and not since rebuilt), wdiicii were lawfully 
let or occupied in 1875 as conforming to the requirements imposed by 
the Act of 1848, and continued by sect. 72. [9943 

Ancient Cellar Dwellings. — Sect. 72 renders it imlawfui to let or 
occupy or suffer to be occupied separately as a dw^elling any cellar 
whatsoever, unless the following requirements are complied with, viz. : 

(i.) Unless the cellar is in every part thereof at least seven feet in 
height, measured from the floor to the ceiling thereof, and 

(a) 13 Statutes 655, 656. 
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is at least three feet of its height above the surface of the 
street or ground adjoining or nearest to the same ; and 
(ii.) Unless there is outside of and adjoining the cellar and extend- 
ing along the entire frontage thereof, and upwards from six 
inches below the level of the floor thereof up to the surface 
of the said street or ground, an open area of at least two 
feet and six inches wide in every part ; and 

(hi.) Unless the cellar is effectually drained by means of a drain 
the uppermost part of which is one foot at least below the 
level of the floor thereof ; and 

(iv.) Unless there is appurtenant to the cellar the use of a water- 
closet, earth-closet or privy and an ashpit, furnished with 
proper doors and coverings, according to the provisions of 
the 1875 ; and 

(v.) Unless the cellar has a fireplace with a proper chimney or 
flue, and an external window of at least nine superficial 
feet in area clear of the sash frame, and made to open in 
a manner approved by the surveyor (except in the case of 
an inner or back cellar let or occupied along with a front 
cellar as joart of the same letting or occupation, in which 
case the external window may be of any dimensions not 
being less than four superficial feet in area clear of the sash 
frame). 

But in any area adjoining a cellar there may be steps necessary 
for access to such cellar, if the same be so placed as not to be over, 
across or opposite to the said external window, and so as to allow 
between every part of such steps and the external wail of such cellar 
a clear space of six inches at the least, and over or across any such 
area there may be steps necessary for access to any building above 
the cellar to which such area adjoins, if the same be so placed as not 
to be over, across or opposite to any such external window. £995] 

Penalty, — Any person who lets, occupies, or knowingly suffers to 
be occupied for hire or rent any cellar contrary to the provisions of 
the Act is liable for every such offence to a penalty not exceeding 20^. 
for every day during which the same continues to be so let or occupied 
after notice in writing from the local authority in this behalf (sect. 73), 

It will be noted that sect. 73 applies only where there is a letting or 
occupation “ for hire or rent,” and that the expression suffers to be 
occupied ” is qualified by the word ‘‘ knowingly ” ; therefore, there 
may be an infraction of sects. 71 or 72 to which sect. 73 does not apply, 
and for which the only remedy will be by indictment for common law 
misdemeanor in disobeying a statute. [996] 

Closing Order,— Where two convictions against the provisions of 
any Act (including, presumably, local Acts) relating to the occupation 
of a cellar as a separate dwelling place have taken place within three 
months (whether the persons so convicted were or were not the same), 
a court of summary jurisdiction may direct the closing of the premises 
so occupied for such time as it may deem necessary, or may empower 
the local authority permanently to close the same, and to defray any 
expenses incurred by them in the execution of this provision (sect. 75). 
[997] 

Underground Rooms used as Sleeping-Places, — In connection with 
the subject of this title, reference may be made to the provisions of 
L.G.L. II. — 30 
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sect. 18 of the Housing Act, 1925 (i), as amended by sects. 20, 63 and 64 
of the Housing Act, 1930 (c), with respect to imdergmimd rooms. 
Under those provisions, a room habitually used as a sleeping-place, the 
surface of the floor of which is more than three feet below the surface of the 
part of the street adjoining or nearest the room, or more than three feet 
below any ground witlrin nine feet of the room, shall be deemed to be 
unfit for human habitation, if the room either ; (a) is not on an average 
at least seven feet in height from floor to ceiling ; or, (b) does not comply 
with such regulations as the local authority, with the consent of the 
Minister of Health, may prescribe for securing proper ventilation and 
lighting, and protection against dampness, effluvia, or exhalation 
(sect. 18 of Act of 1925). The Minister of Health has issued a model 
series of regulations relating to underground rooms under the above 
provision (No, XXII.). A closing order could prohibit the use of the 
room for purposes of a sleeping-place, until it has been rendered fit for 
human habitation, but the order w^ould not prevent the room being 
used for purposes other than those of a sleeping-place (sect. 20 of Act 
of 1930). [998] 

London* — The occupation of underground rooms for sleeping purposes 
is governed by sect. 96 of the P.H. (London) Act, 1891 (d), sect. 18 of 
the Housing Act, 1925 (<?); and sect. 20 of the Housing Act, 1930 {/). 
As far as can be ascertained, relatively few underground rooms in 
the administrative county of London are used for sleeping purposes. 
There are, however, many such rooms used as living rooms. 

Sect 96 of the P.H. (London) Act, 1891, provides (mter alia) that 
any underground room which was not let or occupied separately 
as a dwelling before the passing of the Act shall not be so let or occupied 
unless it possesses a number of requisites set out in the section, A 
certain height is prescribed from floor to ceiling and the room must have 
at least three feet of its height above the surface of the street or ground 
adjoining or nearest to it. It must be effectually secured against 
dampness from the soil, drained and ventilated. By sub-sect. (3) of the 
section, these provisions were applied, as from July 1, 1892, to under- 
ground rooms let or occupied separately as dwellings before the passing 
of the Act (August 5, 1801), but the sanitary authority (viz., the borough 
council or the common council of the City of London) w^re allowed 
either by general regulations or in any particular case to dispense with 
any of these requisites which 'was not required prior to 1891, and which 
would involve structural alterations if, in their opinion, such dispensation 
could safely be permitted, and the owner of any room who might feel 
aggrieved by not being allowed any dispensation or modification of the 
requirements, was given an appeal to the M. of H. Where it is shown 
that any person uses an underground room as a sleeping-place, it lies on 
the defendant to show that the room is not separately occupied as 
a dwelling. The expression ‘‘underground iwm"’ includes any room 
of a house the surface of the floor of which room is more than three 
feet below the surface of the footway of the adjoining street, or of the 
ground adjoining or nearest to the room. 

Owners and other^ persons having control of underground rooms 
are communicated with when such rooms are illegal for separate 
occupation as dwellings under the P.H. (London) Act, 1891, or where 


{b) 13 Statutes 1013. (c) 23 Statutes 413, 430. 

(d) 11 Statutes 1077. (e) 13 Statutes 1013. 

{/) 23 Statutes 413. 
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rooms do not comply with the regulations as to underground rooms 
used for sleeping purposes. Written undertakings have been given 
under the Housing Act, 1930, sect. 19(g), by owners, and also in 
many cases by tenants sub-letting, that rooms in the basements 
which contravened the Act wmild not be relet or used as sleeping- 
places. [9993 ' 


( g ) 23 Statutes 412. 
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Preliminary 

In this article the term “ cemeteries is used as meaning cemeteries 
established under the P.H. (Interments) Act, 1879 (a), or under a local 
Act incorporating the Cemeteries Clauses Act, 1847 (b), as distinct from 
burial grounds provided by burial boards or other authorities under the 
Burial Acts, 1852 to 1906 (e). For the provision of burial groiiucls under 
the Burial Acts and their maintenance, see title Burials and Burial 
Grounds, 

In practice, the term ‘‘ cemeteries ” is often used loosely to include 
both classes of graveyards mentioned above, and also private cemeteries. 
Where any of the matter contained in the title Burials and Burial 
Grounds applies equally to cemeteries, a reference will be made to the 
corresponding division of that article. £1000 ]| 

Provided no nuisance is thereby caused and no Order in Council 
is in force in a parish prohibiting the opening of a new burial ground 

(a) 13 Statutes 796, (b) 2 Statutes 255. (c) Ibid., 190. 
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in the parish without the consent of the M. of H., any person or body 
of persons may provide and maintain a cemetery for the burial of the 
dead, and special grounds for the interment of deceased members of 
religious orders are occasionally provided, without an express statutory 
authority, though less frequently than formerly. But if the ground is 
within the metropolis, or within two miles of it, the approval of the 
M. of H. is required by sect. 9 of the Burial Act, 1852 (dj, although as 
mentioned on p. 824 of the title Burials and Burial Grounds, burial 
grounds for Quakers and Jews seem to be excepted from this require- 
ment. . 1^1001] 

Most of the existing cemeteries not maintained by local authorities 
have been provided by cemetery companies, there being a tendency 
for the small denominational grave^mi'd to disappear, due to some extent 
to the operations of the Burial Laws Amendment Act, 1880 (e), under 
which a body can be buried in consecrated ground without, or in uncon- 
secrated ground with, the burial service of the Church of England. 
£ 1002 ] 

I. Cemeteries under the Public Health (Interments) Act, 1879 (/) 

Power to Provide. — By sect. 2 of this Act, the provisions of the 
P.H.A., 1875 (g), as to mortuaries are extended to cemeteries, and the 
purposes of the Act of 1875 are extended to include the acquisition, 
construction and maintenance of a cemetery. It follows that any 
borough council or district council may provide a cemetery, and if 
required by the M. of H. must do so. The cemetery may be constructed 
either within or without the borough or district (^), but in the latter 
event, advertisements must be published and notices served by the 
council; and upon any owner, lessee or occupier affected objecting to 
the proposal, the sanction of the Minister must be obtained (i). The 
council may accept donations of land or gifts of money or other pro- 
perty for enabling them to acquire, construct or maintain a cemetery (&). 
Though the provisions of the 1875 Act relating to mortuaries are con- 
tained in two sections, the following portion of sect. 141 is alone capable 
of application to a cemetery, namely, ‘‘ Any local authority may, and 
if required by the Local Government Board (1) shall, provide and fit 
up a proper place for the reception of dead bodies before interment 
(in this Act called a mortuary) and may make bye-laws with respect to 
the management and charges for the use of the same.’’ [1003] 

The P.H. (Interments) Act, 1879, does not apply to London. 
[1004] 

In a circular issued by the Local Government Board (m) soon after 
the passage of the Act of 1879, the following conditions were mentioned 
as indicating the desirability of the provision of a cemetery by a council : 

'‘1. Where in any burial ground which remains in use there is not 
proper space for burial, and no other suitable burial ground 
has been provided ; 


(d) 2 Statutes 192. (e) Ibid,, 24)2, {/) IB Statutes 796. 

(g) Viz. ss. 141— -142 ; IB Statutes 682. 

(/?,) 1879 Act, s. 2 ; ibid., 796. 

(i) 1875, ss. 82—34 ; ibid., 639, 640. 

(k) P.H. (Interments) Act, 1879, s. 2 (B); ibid,, 796. 

(0 Now Minister of Health. 

(m) Dated August 19, 1879. See Brooke Little’s Law of Burials, 3rd ecL, pp. 
714™719. 
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2. Where the continuance in use of any burial grounri (notwitli*. 
standing there may be such space) is by reason of its situation 
in relation to the water supply of the locality, or by reason 
of any circumstances whatsoeFcr, injurious to the public 
health; 

a. Wliere, for the protection of the public health, it' is expedient^ 
to discontinue burials in a particular' town, village, or place, 
or within certain limits. [1005] , 

The provision of a cemetery under the Act of 1879 is often preferred 
to an adoption of the BuriarActs,"1852 to , 1996, because those Acts 
are full of pitfalls to persons administering them. 

As the Act of 1879 is to be construed as one with the PJJ.A., 1875, 
land may be acquired and money borrowed for the provision of a 
cemetery under Parts VII. andTX. of the L'.:G.A., 193B (II), or, before 
June 1,^1934, under the Act of 1875. The appropriate provisions are 
described later in this article. 

A cemetery may be provided under the Act of 1879 w^hieh will serve 
a portion only of a borough or urban district. Logically the area not 
served by the cemetery should be exempted from contributing to the 
rate from which the expenditure is defrayed by dividing the borough 
or urban district under sect. 211 (4) of the P.H.A., 1875 (n), but 
cemeteries in towns usually become self-supporting, and this course 
is rarely adopted. Apparently a R.D.C. may proride a cemetery 
to serve one or more contributory places of their rural district. pOOOj 
The expenses of the provision and maintenance of a cemetery will 
be defrayed as part of the expenditure of the council under the P.H.A, 
If a cemetery is provided by a R.D.C, to serve a part only of their 
district, the expenses may be declared by an order of the M. of H. 
under sect. 190 (3) of the L.G.A., 1983 (o), or, before June 1, 1984, under 
sect. 229 of the P.H.A., 1875 (oo), made on the application of the 
council, to be special expenses chargeable on the contributory place or 
places for which the cemetery is provided. £1007] 

The councils of several boroughs and urban districts have provided 
a cemetery under the Act of 1879 in addition to a burial ground main- 
tained by them, under the Burial Acts, 1852 to 1906, and apparently 
no great difficulty has arisen from this duplication of functions. £1008 J 

Application of the Cemeteries Clauses Act, 1847. — In order to make 
further provision for the proper maintenance and management of a 
cemetery, sect. 3 of the P.H. (Interments) Act, 1879 (p), incor- 
porates with that Act the Cemeteries Clauses Act, 1847 (q), and the 
circular of the Local Government Board (r ) summarised the pro- 
visions of the Act of 1847. That Act was designed for cemeteries 
provided by cemetery companies, and some of its provisions ai’e not 
entirely suitable to local authorities. 

A few of the provisions originally incorporated with the Act of 1879 
have since been modified by the Burial Act, 1900 {$), which extends, 
by reason of the definition in sect. 11 of burial authority,” to a local 
authority providing a cemetery under the Act of 1879, as well as to an 
authority under the Burial Acts. Thus, the obligation to build a chapel 
within the consecrated part of such a cemetery is repealed by sect. 

(U) 26 Statutes 891, 412, ^ • (n) 18 Statutes 715. 

(o) 26 Statutes 409. (oo) 18 Statutes 720. 

(p) md.,7m, (^) 2 Statutes 255. 

(r) August 19, 1879. See ante, p. 469. (s) 2 Statutes 248. 



Cemetebies 


471 


2 (4) of the Act of 1900 (t), and the local authority may erect a chapel 
at their own cost on a part of the cemetery not consecrated or set apart 
for the use of any particular denomination, but such a chapel is not to be 
consecrated or reserved for the exclusive use of any denomination 
Denominational chapels (if any) must be erected, furnished and main- 
tained at the request and cost of residents belonging to the particular 
denomination for which the building is provided (a). 

Sect, 10 of the Cemeteries Clauses Act, 1847 (5), has also been 
amended by sect. 2 of the Burial Act, 1906 (c). Sect. 10 provided 
that no part of the cemetery should be constructed nearer to any 
dweiling-hoiise than 200 yards, except with the written consent of the 
owner, lessee and occupier of the house, but the Act of 1906 substituted 
in this enactment 100 yards for 200 5 ’'ards. It will be seen that this 
provision differs from sect. 9 of the Burial Act, 1855 (see p. 326, ante), 
in referring to the construction of the cemetery instead of the use of 
land for burials. The power of the local authority to appoint a chaplain 
for a cemetery (d) was repealed by sect. 7 of the Burial Act, 1900 (e). 

The provisions of the Act of 1847, which apply to a cemetery main- 
tained by a company imder a local Act, are summarised on pp. 479 — 482, 
post. [1009] 

Acauisition or Appropriation of Land, — As to the practical con- 
siderations in connection wdth the choice of land for a cemetery, see 
the title Burials and Burial Grounds, “ Selection of a New Burial 
Ground,” at p. 332, ante. 

Provisions for the acquisition, including the compulsory acquisition, 
of land for the establishment of cemeteries are contained in the L.G.A., 
1933 (/). Under this Act the councils of boroughs and districts may 
purchase land by agreement (g), whether within or without their area, 
for the purposes of any of their functions under a public Act, may 
acquire land in advance of requirements (h), and may be authorised by the 
M. of H, to purchase compulsorily any land, whether situate within or 
without the area of the local authority for any of the purposes of the 
P.H.A., 1875 — 1932 (i). Where a council has now power to acquire 
land compulsorily under sect. 176 of the P.H.A., 1875, the provisions 
of sect. 160 of the L.G.A., 1933 (j), will apply. 

As, however, no part of the P.H. (Interments) Act, 1879, is repealed 
by the L.G.A., 1933, it will still be necessary, if the land is not within 
the borough or district, that sect. 2 (2) of the Act of 1879 (k) should 
be complied with and that advertisements should be published by the 
council and notices served on the owners, lessees and occupiers of the 
land proposed to be acquired for a cemetery. This course must be taken 
even where it is proposed to buy the land compulsorily and the notices 
mentioned in the following paragraph have to be served. Cl010]| 


(i) 2 Statutes 249. 

(u) Burial Act, 1900, s. 2 (1) ; 2 Statutes 248. 

(a) Ibid., s. 2 (2) ; ibid., 248. 

(5) Ibid., 258. 

(c) Ibid., 254. 

(d) See s. 27 of the Cemeteries Clauses Act, 1847 ; 2 Statutes 261. 

(e) 2 Statutes 251. 

(/) Part VII., ss. 156- — 179 ; 26 Statutes B91. These sections, as from June 1, 
1934, replace those of the P.H.A., 1875, dealing with the same subjects. 
ig) Ibid., s. 157 ; 26 Statutes 391. 

(/i) mu, s. 158 ; 302. 

(i) Ibid., B. 159 (2) ; ibid., 392. 

(j) Ibid., 393. 


(k) 13 Statutes 796. 
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Under sect. 160 of the L.G,A. (tt), 1933, the procedure for the com- 
pulsory acquisition of land for a proposed cemetery is as follows. The 
council must publish in one or more of the local newspapers circulating 
in the locality in wdiich the land proposed to be purchased is situate, a 
notice describing the land, and stating the purpose for which it is 
required. Notice must then be served on every owner, lessee and 
occupier (except tenants for a month or less) of the land proposed to be 
purchased, indicating in each case the particular land, and the purpose 
for which it is required, and stating that the council propose to request 
the M. of H, to make a provisional order empowering them to purchase 
the land compulsoril}^, and specifying the time within which, and the 
manner in which, objections can be made to the proposed order {1), On 
compliance with the above provisions the local authority may request 
the Minister to make a provisional order empowering them to purchase 
the land compulsorily. If no objections are made, or those made are 
withdrawn, then the Minister, if satisfied that the proper notices have 
been published and served, may make the order, but in any other case, 
before making the order, he must cause a local inquiry to be held, 
unless he is satisfied that the objection relates to a matter which can 
be dealt with by the official arbitrator {e.g. the price to be paid for the 
land). A copy of the provisional order must be served upon each 
person on whom a notice has alread}?^ been served, and the order is then 
submitted in a bill for confirmation by Parliament. 

Land not required for the purposes for which it was acquired or has 
been appropriated, may be appropriated for any other purpose approved 
by the Minister for which the council are authorised to acquire land, 
subject to certain conditions (m), one of which is that a cemetery shall 
not be constructed on any land so appropriated, unless after local 
inquiry and consideration of any objections made by persons affected, 
the Minister, subject to such conditions as he thinks fit, authorises the 
construction of the cemetery on the land. Sect. 114 of the Education Act, 
1921 (n)^ also contains a similar provision admitting the appropriation 
as a cemetery of land held by a local education authority. [lOllJ 

Sale or Letting of Surplus Land.—Sect. 165 of the L.G.A., 1933 {mi), 
allows a borough or district council, with the consent of the M. of H., 
to sell any land which is not required for the purpose for which it was 
acquired or is being used, or to exchange land for other land. A council 
may also let any land, without the Minister’s consent, for a term not 
exceeding 7 years, or with his consent for any term (o). £l012j 

But the provisions of the L.G.A., 1933, as to appropriation, sale or 
letting of land, must be read as respects land acquired for the purposes 
of a cemetery and set apart for burials, as subject to certain restrictions 
imposed by otlier enactments. In the first place, land which has been 
consecrated, or actually used for the burial of the dead, cannot be 
sold, disposed of, or used for any other purpose than that of a 
cemetery (2?), thougli a local authority may, for the purposes of the 


(kk) 26 Statutes 393. 

(l) The form of this notice is prescribed by the L.O. (Compulsory Purchase) 
Regulations, 1934 ; S.R. & O., 1934, No. 363. 

(m) L.O.A., 1933, s. 163 (1) ; 26 Statutes 396 ; see also title Consecration. 

(n) 7 Statutes 191. 

(jin) 26 Statutes 397. 

(o) L.G.A., 1933, s. 104 ; 26 Statutes 397. 

(p) See Cemeteries Clauses Act, 1847, s. 9 ; 2 Statutes *258. 
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Open Spaces Act, 1906 (g), acquire the freehold of, or a limited estate in, 
or easement in or over, any burial ground within its district or not, 
and may undertake the control and management of the same (r ) . Land 
once consecrated can only be de-consecrated b}^ Statute or a faculty. 
The consent of the Minister is required hy sect. 6 of the Burial Act, 
1900 ( 5 ), before imconsecrated ground maintained by a council under 
the Act of 1879 and set apart for the purposes of burial can be used for 
any other purpose. [lOlSj 

Again, the Disused Burial Grounds Act, 1884 (i), as amended by 
sect. 4 of the Open Spaces Act, 1887 (t^), prevents the erection of build- 
ings upon anv disused burial ground except for ecclesiastical purposes. 

110143 

Chapels. — Sect. 11 of the Cemeteries Clauses Act, 1847 (a), as 
incorporated Avith the P.H. (Interments) Act, 1879, authorised the 
council to build such chapels for the performance of the burial seiwice 
as they thought fit, but sect. 25 of the Act of 1847 (b) required the council 
to build within the consecrated part of the cemetery, and according to 
a plan approAmd by the bishop of the diocese, a chapel for the perform- 
ance of the burial serAuce according to the rites of the Established 
Church. This obligation of the council was repealed by sect. 2 (4) of 
the Burial xict, 1900 (c), and the poAvers of the council as to chapels 
are now regulated by sect. 2 of that Act. This allows the council at 
their oAAm cost to erect on any part of their cemetery which is not 
consecrated or set apart for the exclusive use of any particular denomina- 
tion, any chapel AA^hich they consider necessary for the due performance 
of funeral services, but any chapel so erected after July 10, 1900, is 
not to be consecrated or reserved for the exclusive use of any denomina- 
tion. The council may at the request and cost of the residents within 
their borough or district belonging to any particular denomination, 
erect, furnish and maintain a chapel for funeral services according to 
the rites of that denomination on the ground apj^ropriated to their use, 
and an appeal may be made to the H.O., if such a request is made and 
the estimated costs are tendered to the council or reasonably secured, 
and the37^ either refuse to grant the request or fail to give effect to it 
Avithin a reasonable time. 

It therefore follows that a council who provide a cemetery under the 
Act of 1879 are not bound to build a chapel on the consecrated portion 
under sect. 25 of the Cemeteries Clauses Act, 1847, and that a chapel 
reserA^ed for the exclusive use of a particular denomination can only 
be erected and maintained at the expense of members of that 
denomination. [1015] 

It should be noted in this connection, that where a cemetery is laid 
out by a company under a local Act incorporating the Cemeteries Clauses 
Act, 1847, the provisions of that Act relating to chapels (d) still apply, 
and the company is under an obligation to build a chapel on the con- 
secrated part of the cemetery for the performance of the burial service 
according to the rites of the Church of England. 

After the erection of a chapel, no body may be buried Avitiiin fifteen 
feet of the outer A¥all of the chapel, or in any vault under it {e). 

(q) 12 Statutes 382. (r) Open Spaces Act, 1006, s. H) ; 12 Statutes 38T. 

{,v) 2 Statutes 251. (^) Ibid., 278. 

(u) Ibid.,2S0. (a) Ibid., 2m. 

{b) Ibid., 2m.. (c) lhid.,2¥d. 

(d) Viz, ss. 11 and 25 ; 2 Statutes 2.5$, 261/ 

(<;) Cemeteries Clauses Act, 1847, s. 39 ; 2 Statutes 263. 
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As to the arrangements for the performance of a religions service in 
a cemetery, see title Burials and Burial Grounds (the Burial Service), 
at p. 340, ante. [10163 . , ; ' 

Loans for Cemeteries.— Wlien application is made to the M. of H. 
the council of a borough or district for his sanction to a loan for the 
acquisition of land for a cemetery, the following particulars and docu- 
ments are required by the M. of H. : 

(1 ) A copy of the resolution of the council authorising the application . 

(2) Scale plan of the site ; key plan showing locality ; means of 

access and position of sources of domestic water supply. 

(8) Plans, sections and details of cost of all proposed works. 

(4) Report by the M.O.H. on the suitability of proposed site. 

(5) Area of land to be acquired, and whether any part is outside tlie 

borough or district. 

(6) Average annual number of burials in the borough or district for 

ten years. ■, 

(7) Whether an Order in Council is in force prohibiting the opening 

of a new burial ground in the parish in which the site is situate 
without the consent of the Secretary of State or the Minister of 
Health. 

(8) Distance of site from nearest inhabited house, from the remotest 

paii: and from the most densely populated part of the borough 
or district. 

(9) Whether any, and if so how many, dwelling-houses are within 

100 yards of the site and, if so, whether the required consents 
have been obtained {/). 

(10) Nature of soil, depth at which water is met with. 

(11) Whether an agreement (subject to the Minister’s approval 

being obtained) has been entered into for the purchase of the 
site, and the price to be paid. [1017] 

The following are the terms allowed by the M. of H. for the repayment 
of loans for cemetery purposes : 

For land - - ~ ~ -60 years (maximum) 

„ building and drainage - - 80 years „ 

,, laying out and planting - - 20 years ,, 

„ fencing and gates - - 15 — 20 years ,, [1018] 

Control by the Ministry (g). — It should be noted that the M. of H. 
should be approached in connection with the establishment of a 
cemeteiy under the Act of 1879, where ; 

(i.) A loan is proposed. 

(ii.) Compulsory powers of purchase are required (A). 

(iii.) The proposed cemetery is outside the district, and an objection 
has been made, or 

(iv.) There is an Order in Council in force prohibiting the opening 
of a new burial ground in the parish containing the cemetery 
without the previous approval of the Ministry. [lOlOj 

Apparently the obligation cast upon a cemetery company b}^ sect. 
60 of the Cemeteries Clauses Act, 1847 (i), of forwarding an audited and 


(/) See ante, p. 471, as to this restriction on use of land for a cemetery. 

(g) As to Government control and supervision of a burial ground, see title 
BimiALS AND BuEXAn Grounds. 

(h) See ante, p. 472. (i) 2 Statutes 268. 
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eertified yearly return of income and expenditure to the clerk of the 
peace for the cotmt 3 ^ in which the cemetery is situated; on or before 
the expiration of one month after the day on which the aecounts end, 
applies also to a local authority maintaining a cemetery under the 
P.H. (Interments) Act, 1879. Apparently this return is supplementary 
to that required to be made to the Minister under Part XI. of the L.G.A., 
1933 (A), where the accounts are not audited by a district auditor. 

There are undoubtedly many advantages to be gained as regards 
the provision of a cemetery under the Act of 1879, compared with the 
involved procedure for the adoption and administration of the Burial 
Acts {/), and particularly where the burial ground is to serve one or more 
rural parishes. Thus under the Act of 1879 only the consent of the 
Ministry to a loan is needed, whereas that of the parish meeting of each 
parish, the county council and the Ministry is required to a loan raised 
by a parish domicil. [10203 

Maintenance of Cemetery.— A council by whom a cemetery is pro- 
vided are authorised by sect. 11 of the Cemeteries Clauses Act, 1847 {m), 
to lay out and embellish the grounds. By sect. 16 they are required 
to keep the cemetery and the buildings and fences in complete repair 
and in good order and condition out of the cemetery receipts. Special 
powers are given to them for constructing and improving roads to the 
cemetery, and with regard to the drainage of the cemetery. It is an 
offence to cause or suffer water to be fouled by offensive matter from 
the cemetery. These provisions are contained in sects. 12 to 14 and 18 
to 22 of the Cemeteries Clauses Act, 1847 (n), as incorporated with the 
P.H. (Interments) Act, 1879. A resume of the Act of 1847 will be found 
below (o). 

In carrying out their statutory powers the council must do as 
little damage as possible, and are liable to pay compensation for 
damage (p). 

In the article Burials and Burial Grounds, the general and prac- 
tical administration of a cemetery is dealt with, and reference should 
be made to pp. 336 — 340, ante, of that title for information on points 
which are common to the two types of burial-places. The keeping of 
the statutory records, viz. (i.) grave plan ; (ii.) register of graves ; and 
(iii.) register of burials, are there discussed, together with practical 
suggestions as to forms, etc., necessary for cemetery management. 
As the management of a cemetery established under the Act of 1879 
by a council is largely in the hands of the cemetery superintendent, 
reference should be made to the title Cemetery Superintendent (g). 
[10213 

The important Memorandum of the Local Government Board 
on the Sanitar 3 ^ Requirements of Cemeteries (r) must be mentioned here. 
It is concerned with pointing out certain matters in the laying out of 
cemeteries likely to affect public health, and making suggestions for 


(k) See ss. 244—247 ; 2C> Statutes 437. 

(l) As to which, see title Burials and Burial Grounds. 

(m) 2 Statutes 258. 

(n) 2 Statutes 259, 260. 

(o) Post, pp. 479—482. 

(p) Cemeteries Clauses Act, 1847, s. 17 ; 2 Statutes 259. For such liability for 
damage, see Crozvhurst v. Amersham Burial Board (1878), 4 Ex, D. 5 ; 2 Digest 65, 
412 (liability for horse eating yew leaves). 

iq) See that article for the appointment, duties and removal of this official. 

(r) Printed in Brooke Little’s Law of Burial, 3rd ed., pp. 719 — 726. 
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the prevention and' alleviation 'of the same., .The chief matters, touched 
upon include : 

A. Contamination of air from putrefying bodies, and how obviated. 

B. Pollution of wells and streams used for drinking purposes. 

C. Ceitain requirements regarding : 

(1) suitable soil and proper elevation of site ; 

(2) suitable position, especially with respect to houses and 

sources of water supply ; 

(8) sufficiency of space for interments. 

Other suggestions are made with regard to the size of grave spaces (s) 
and requirements of population, and the Memorandum, discusses also 
the effects of soil upon the decomposition of bodies. Finally, the 
obligation under sect. 41 of the Cemeteries Clauses Act, 1847, of dis- 
tinguishing grave spaces by ai^propriate marks where the exclusi^^e right 
of burial has been granted, is suggested as desirable in all eases (f). 
[ 1022 ] .. ' 

Bye-laws and Regulations. — ^Under sect. 141 of the P.H.A., 1875 (u), as 
applied by the P.H. (Interments) Act, 1879 (ti), the council majvniake 
bye-laws with respect to the management of the cemetery and charges 
for the use of the same, and the bye-laws require the confirmation of the 
M. of H. under the opening words of sect. 184 of the Act of 1875, these 
not being repealed by the L.G.A., 1988, but the remainder of sect. 184 
is superseded by sect. 250 of the Act of 1988 {v) (see title Bye-laws). 
Apparently, it was not intended by sect. 141 of the P.H.A,, 1875, that 
the charges for grave spaces should be regulated by bye-laws approved 
by the Minister, and in general the bye-laws in force merely regulate the 
charges for interment in common graves, viz. those in which no exclusive 
right of burial is granted. 

Apart from bye-laws, the council are required by sect. 88 of the 
Cemetex’ies Clauses Act, 1847 (a), to make regulations for ensuring that 
all burials within the cemeteiy are conducted in a decent and solemn 
manner. The kind of regulations commonly made are mentioned on 
pp. 839, 840, ante, and these do not require the approval of the Minister. 
[1028] 

A series of model bye-laws with regard to cemeteries was re-issued 
by the M. of H. in 1981 (b). Any local authority proposing to make 
bye-laws should apply to the Ministry for forms on which to forward 
drafts in duplicate of the bye-laws for preliminary approval. The 
series can be adapted for the use of a borough counei], an U.D.C. or a 
R.D.C. 

The matters dealt with in the model bye-laws are as follows : 

1. The construction of a vault. 

2. Prohibition against a body being buried in a grave less than 

three feet below the surface, unless the nature of the coffin 

and the soil renders a less depth suitable. 

3. A direction that a layer of earth six inches in depth should 

separate coffins. 

4. The avoidance of disturbal of human remains when a grave is 

re-opened for a further interment. 

(s) Wbicii differ, within smali limits, in different cemeteries. 

(f) See, as to register of graves, title BuRiAns and Bumai. Authomties. 

(tO 18 Statutes 682, 796. (u) 26 Statutes 440. 

(a) 2 Statutes 268. '• (b) Series XI Y.,. Cemeteries {H,M. Stationery Offlee). 
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5, A preseriptioii that a coffin deposited in a vault should be 
imbedded ill and covered with concrete or placed in an 
airtight receptacle of slate or stone, 
a. A prescription that the turfing or “ planting ” of exclusive 
graves, not coi^ered with a gravestone or inonimient. 

7. A prohibition of violent or indecent, etc., behaviour at burials. 

8. A prescription that penalties for breaches of the above. 

9. A prescription that charges for burials in graves for which no 

exclusive right of burial has been granted. ^1024] 

Fees. — Sect. 40 of the Cemeteries Clauses Act, 1847 (c), authorises 
the council to set apart such parts of the cemetery as they think fit for 
the purpose of granting exclusive rights of burial therein, and to sell 
either in perpetuity or for a limited time, the exclusive right of burial 
in any parts so set apart, or the right of one or more burials therein. 
The council may also sell the right of placing any monument or grave- 
stone in the cemetery, or any tablet or monumental inscription on the 
walls of any chapel or other building within the cemetery. It is con- 
sidered that the sums payable on these sales need not be approved by 
the M. of H., and that as already stated (d) the only charges which require 
the Minister’s approval are those for interments in common graves. 
[10253 

A statement of the points to be considered when a scale of charges is 
being drawn up will be found in the title Burials and Burial Grounds 
at pp. 340 — 342, and forms of deed granting a right of burial and for the 
transfer of such a right are printed at the end of this article. They are 
founded on the forms prescribed by the schedule to the Act of 1847 (e). 

The following scale indicates the nature of the fees usually charged, 
but does not include the amount of the fees, as much variation is found 
in the amounts of the fees. In most instances a higher fee is charged 
where the person interred was not an inhabitant of the area for which 
the cemetery is provided, and it is not unusual to find that double fees 
are chargeable in such cases. In some cemeteries the cost of an exclusive 
right of burial in a vault or brick grave may exceed by £20 the sum 
charged in another cemetery, [10263 

Scale of Fees 

Vault or Brick Grave : 

Purchase of exclusive right to construct and bury in vault or brick 
grave 9 ft. by 4 ft. 

Interment therein. 

Earth Grave : 

Purchase of exclusive right of burial in single private earth grave 
6 ft. 6 in. by 2 ft. 6 in. including deed of conveyance. 

(Usually these ‘‘ private ” graves are divided into classes according 
to their position, and various fees charged accordingly. Lower fees, 
again, are sometimes charged for children not exceeding 12 years old.) 

Interments in Common Graves (/) : 

Still-born child, or child not exceeding one month old. 

Child over one month but not exceeding 12 years of age. 

Adult and child exceeding 12 years of age. 

(c) 2 Statutes 2(54. (d) See ante, p, 476. (e) 2 Statutes 270. 

( / ) Charges for interments in common graves should be approved by the M, of H., 
see p. 476. 
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Sundry Fees-Out-oPhoms fee: fee for removing or replacing 
monument (g), or gravestone; turfing and planting a. private grave; 
exhumation of a body (exclusive of re-mtermeiit fee) ; searching 
Register of Burials ; registration of transfer fee (A), and fee for Certificate 
of Entry in Burial Register (i). |[1027[] 

In addition to the scale of fees already indicated, a table of fees 
to be received by the council in respect of services rendered by ministers 
of religion or sextons must be drawn up under sect. B of the Burial Act, 
1900 (lb), and submitted to the H.O. for their approval. These fees will 
be collected by the council, with the other fees payable to them, and 
then paid over to the minister or sexton concerned. The council, 
not the relatives of the deceased person, ai'e thus responsible for paying 
the minister. It is understood that where charges for grave spaces 
vary in different parts of a cemetery, the H.O. will allow a corresponding 
variation of the fees to ministers, although the fees must be of the same 
amount in the consecrated and unconsecrated parts of a cemetery ; 
see sect. 8 (1) of the Act of 1900, [^1028] 

Chaplains and other Officers..— The power of the council under sect. 
27 of a Cemeteries Clauses 1847 (i), to appoint a clergyman of 
the Established Church to officiate as chaplain in the consecrated part 
of a cemetery provided under the Act of 1879 was repealed by sect. 7 
of the Burial Act, 1900 (m), although chaplains then in office were not 
disturbed. This section imposed on the incumbent of an ecclesiastical 
parish, wholly or partly situate within the area for which a cemetery is 
provided, with respect to his own parishioners and persons dying in that 
parish, the same obligations to perform funeral services as in a burial 
ground provided under the Burial Acts, These obligations arise under 
sect. 32 of the Burial Act, 1852 (7^), and sect. 5 of the Burial Act, 1857 (o), 
which provide that the incumbent shall perform the same duties as if 
the burial ground were the churchyard of the parish. 

Power to appoint a clerk to assist in the performance of the burial 
service in the consecrated part of the cemetery, and also to appoint grave- 
diggers and other servants for the care and use of the cemetery, is 
conferred by sects. 84 and 87 of the Act of 1847 (p). The right of a 
parish clerk to receive fees in respect of interments in a cemetery 
and the right of a sexton to receive a fee, if no services are rendered 
by him, was abrogated by sect. 8 (5) of the Burial Act, 1900 (g). [1029] 

Monumental Inscriptions, — ^The bishop of the diocese (and all persons 
acting under his authority) has the same power of objecting and pro- 
curing the removal of any inscription on a monument in the con- 
secrated part of a cemetery as he possesses in connection with moiiu- 
znents in churches or chapels of the Church of England, or in any other 
consecrated ground (r). ClOSOj 

Protection of the Cemetery .—Sects. 58 and 59 of the Act of 1847 (&'), 
headed And with respect to the Protection of the Cemetery,” apply 

(g) Varying according to the size. 

(h) Refer to ‘‘ Purchase and Transfer of Rights of Burial,” in title Bueials and 
Bukial Geounus. 

(i) Interment fees, except where otherwise stated, should include the fee for the 
minister. 

(k) 2 Statutes 249. (1) J&tU, 201. (m) Ibid,, 251. 

(n) Ibid,, 201. (^) IMd,, 228. (p) Ibid,, 263. 

(q) Ibid., 250, 

(r) S. 51 of the Cemeteries Clauses Act, 1847 ; 2 Statutes 266. 

(s) 2 Statutes 268. 
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to cemeteries pro V under the P.H. (Interments) Act, 1879, and are 

summarised on p. 482, 

Eating.— The privilege conferred on burial boards by sect. 15 of the 
Burial Act, 1855 (jJ), of being assessed to local rates on the value of the 
land when it was acquired for a burial ground does not extend to 
cemeteries provided under the P.H. (Interments) Act, 1879, and 
tliese are rated on their full rateable value. See further as to the rating 
of cemeteries the title Rating of Special Peopeeties. [10323 

II. The Cemeteeies Clauses Act, 1847(2^), as applying to 
Cemetery Companies 

Introductory. — This Act contains a scheme for the laying out and 
management of any cemetery authorised by Parliament. The Act 
applies only ■when it has been incorporated with some other Act, in 
which case its clauses are to be read as one with the incorporating Act (a), 
and its terms contemplate that the cemetery will be provided by a 
cemetery company incorporated by another Act of Parliament. [lOSS^ 

Acquisition oi Land. — ^The Act provides machinery for the acquisition 
(including compulsory acquisition) of land for a cemetery by a company 
(defined as meaning the ‘‘ person ’’ by the special Act authorised to 
construct the cemetery) with a pi’ohibition against the construction of 
any part of the cemetery within 100 yards of any dwelling-house without 
the consent of the owner, lessee and occupier of the house (5). This 
prohibition, it should be noted, is directed against the construction of 
the cemetery and not against actual interment, as in the case of burial 
grounds under the Burial Acts. [10343 

Chapels. — ^Provision is made for the erection, etc., of a chapel or 
chapels, a matter already considered (c), but a company will still be 
required by sect. 25 of the Act (d) to build within the consecrated part 
of the cemetery, according to a plan approved by the Bishop, a chapel 
for the performance of the burial service according to the rites of the 
Established Church. [10353 

Enclosure of the Cemetery — ^The cemetery provided must be enclosed 
by walls or fences of the materials and dimensions prescribed by the 
special Act, or, if none is so prescribed, by substantial walls or iron 
railings eight feet high at least ; but this provision no longer applies 
to cemeteries established under the P.H. (Interments) Act, 1879 (e). The 
company must keep the cemetery and its buildings and fences in com- 
plete repair, and in good order and condition (/). [X0863 

Roads, Drainage, etc. — ^The company have special powers with regard 
to the making, improvement, and widening of roads to the cemetery, 
and may enter into contracts for maintaining the same{g). They 
must take proper steps to ensure adequate drainage of the cemetery and 
to connect their drains with sewers, and penalties recoverable by 
action are imposed upon them for permitting streams, etc., to be fouled 
by offensive matter from the cemetery (A). Furthermore, they are liable 

(t) 2 Statutes 223. (w) Ibid,, 255. (a) S. 1. 

(b) S, 10, as ameaded by s. 2 of the Burial Act, 1906 ; 2 Statutes 258. 

(c) See ante, p. 473. (d) 2 Statutes 261. 

(e) See s. 15 of the Act of 1847 and s. 10 of the Burial Act, 1900 ; 2 Statutes 259. 

(/) S. 16 ; 2 Statutes 259. (g) Ss, 12 to 14 ; 2 Statutes 259. 

(h) Ss, 18, 20 to 22; 2 Statutes 260. 
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in damages in siicli a, ease- to any -pex'soii: .entitled to the use, of tiie 
water. [10873 ^ - 

Consecration*— If the Bishop of the Diocese in which the eenietc'ry 
is situated is satisfied as to the title of the company to the land, he may, 
on application by the company, consecrate a portion of the cemetery, 
which will thenceforth be set apart for the burial of the dead in accord- 
ance with the rites of the Established Church, and must be used only 
for such burials (i). This provision is, however, modified by sect. 1 
of the Burial Laws Amendment Act, 1880 (k), which allows the chaplain 
of a cemetery to permit an interment in consecrated ground without, 
or in unconsecrated ground with, the use of the Church of Englaml 
service, provided the proper notice be given by the proper person con- 
cerned in the statutory form (Z). The company may also set apart the 
whole or a portion of the cemetery which is not reserx^d for members 
of the Established Church for persons not being mehibers of that, 
Church (m). The division between the consecrated and unconsecrated 
portions of the cemetery must be defined by suitable marks (n). [lOBSj 

Removal of Bodies. — Bodies buried in the consecrated portion of the 
cemetery may not be removed from their place of burial without tlie 
like authority as is required by law for the removal of any body buried 
in the parish churchyard (a), ie. by a faculty issued by the Consistory 
Court of the Diocese. Except where a faculty has been granted for 
the removal of a body from one consecrated place of burial to another, 
it is unlawful, even though a faculty has been granted, to remove a 
body, or human remains, which have been interred in a burial place, 
without the licence of a Secretary of State, but by the common law a 
coroner may order a body to be disinterred within a reasonable time 
after death either for the purpose of an original, or further inquisition (p), 
but it is still undecided whether a Secretary of State’s licence is necessary 
to legalise such an order (g). [10893 

Chaplain, Burial Service.—Provision is made by sect. 27 of the Act 
of 1847 for the appointment and licensing of a chaplain to officiate in 
the consecrated part of the cemeteiy. The appointment is subject to 
the approval of the bishop, who has power to revoke the licence and 
remove the chaplain for any cause that appears to him to be reasonable. 
As pointed out on p. 478, ante, in cemeteries provided under the P.H. 
(Interments) Act, 1879, the power to appoint a chaplain lias been re- 
moved (r), but a cemetery company are still subject to this obligation, 
and the chaplain, when required, is to perform the burial ser\ice over 
interments in the consecrated part of the cemetery (s) subject again 
to the alteration of the law made by the Burial Laws Amendment Act, 
1880, already referred to. [10403 

Clerk, Gravediggers, etc*— The company may, with the consent of 
the chaplain, appoint a clerk to assist him in performing the burial 
service in the consecrated part of the cemetery (Z). They may also 

(i) S. 28 ; 2 Statutes 261. (k) Ibid,, 242. 

(i) B'or this form, see Encyclopaedia of Forms and Precedents, 2Dd ed., VoL II., 617. 

(m) Cemeteries Clauses Act, 1847, s, 85 ; 2 Statutes 268. As to consecration 
generally, see title Conseceation. 

(n) Ibid,, s. 24 ; 2 Statutes 261. (o) Ibid,, s. 26 ; ibid, 

(p) 3 Haisbury (Hailsham ed.), 614. (q) Ibid., p. 615, footnote (a), 

(r) By s. 7 of the Burial Act, 1900 ; 2 Statutes 251. 

{$) Cemeteries Clauses Act, 1847, S- 28 ; 2 Statutes 261. As to Registration of 
Burials, see title Bxjeials and Burial Grounds, under sub-heading “ Register of 
Burials.” 

(t) Ibid,, s. 84 ; 2 Statutes 268. 
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appoint gravediggers and other servants necessary for the care and use 
.of the eernetery (t^). ; ■ 

The care and management of cemeteries is largely in the hands of 
the cemetery superintendent. For the appointment, duties, and 
removal of this official, see title Ceivietery Superintendent. [1041] 

Exclusive Rights of Burial, Monumeats, lascriptioas, —A considerable 
part of the Act of 1847 is conceimed with these matters. It cannot be 
too often stated that a grant of exclusive right of burial in a cemetery, 
though conferred by deed (being an incorporeal hereditament in the 
nature of an easement) does not confer any freehold interest in the 
plot of land in question, nor does the payment of a sum of money for 
the erection of a vault confer any property in the vault (a). Apparently, 
in the latter case, the onl}^" rights possessed by the grantee are those of 
opening the vault for the purpose of interments after due notice given, 
and of making, with the consent of the company, any necessary 
repairs (&). A form of grant of right of burial and of an assignment of 
a right of burial, is printed in the Schedule to the Act (c). These grants 
and assignments must be registered by the clerk of the company (a fee 
of 2$, 6d, or such other sum as may be prescribed being charged for 
registration), and the register may be perused at all reasonable times 
by the grantee or assignee of the right, on payment of 1$. or such other 
sum as may be prescribed (d). Usually a fee of l^". is charged. Probates 
of wills in which the right of a grantee has been disposed of must also be 
registered and the registration fee may be charged (e). It has been 
pointed out (/) that the case of a person dying intestate has been over- 
looked, for some difficulty might arise here as to who was the “ owner ” 
of the right. A similar fee is also payable for an inspection of the 
register of assignments. 

The consent of the owner of the exclusive right of burial for the time 
being is required before any body can be buried in a place where an 
exclusive right has been granted by the company ; and the issue of 
such a grant does not confer any right to the burial within the con- 
secrated part of the cemetery of the body of a person not entitled to 
such burial under the rites of the Church of England ; nor does the 
gi'ant of an exclusive right of burial include any right to place any 
monument, gravestone, tablet or monumental inscription within the 
consecrated portion of the cemetery (g). The company may take down 
and remove any gravestone, monument, tablet or inscription erected 
without their authority (/i), but apparently not on the ground that, 
though permission to erect has been granted by them, they have not 
been paid the fee (i). £1042] 

Payments to Incumbents and Parish Clerks. — These are provided 
for by sects. 52 — 57 of the Act of 1847, but need not be mentioned 

(u) Cemeteries Ciauses Act, 1847, s. 37 ; 2 Statutes 263. 

(a) As to right of access to a vault in a cemetery, and refusal, see Hosldns-Abrahall 
V. Paignton [1929] 1 Ch. 375, C. A. ; Digest (Supp.). In this case the rights 

enjoyed by a grantee are exhaustively discussed. 

(h) IVith regard to cemeteries controlled by public authorities the subject of 
exclusive right of burial has been treated in title Btjkials and Bubial Grounds, 
under the sub-title “ Purchase and Transfer of Rights of Burial.” 

(c) 2 Statutes 270, 

(d) Cemeteries Clauses Act, 1847, s. 43 ; 2 Statutes 264. 

(e) lUd., s. 47. 

(/) 3 Halsbury (Hailsham ed.), 580, note (n). 

(^) Cemeteries Clauses Act, 1847, s. 49 ; 2 Statutes 265. 

{h) Ibid., s. 50. 

(i) Sims V. London Necropolis Co, (1885), I T. L. R. 584 ; 7 Digest 548, 268. 

L.G.L. 11. — 31 
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ill detail here. Such siuns only are payable as are prescribed “ in the 
special Act,'’ and no such payments are provided for by the P.H. 
(Interments) Act, 1879 (&). As to the fees of all classes, including 
those payable to ministers in the case of burial in a cemetery controlled 
by a local authority, see title Burials and Burial Grounds, “ Manage- 
ment of Burial Grounds,” on pp. 840 — 842, mite. C10483 

Protection of the Cemetery.— Every person who wilfully destroys 
or injures any building, wall or fence, belonging to the cemetery, or 
destroys or injures any tree or plant therein, or who daulis or disfigures 
any wall thereof, or puts up any bill therein, or on any wall thereof, or 
who wilfully destroys, injures, or defaces any monument, tablet, in- 
scription, or gravestone within the cemetery, or does any other wilful 
damage therein; and every person who plays at any game or sport, 
or discharges firearms, save at a military funeral, in the cemetery, or 
who wilfully and unlawfully disturbs any persons assembled in the 
cemetery for the purpose of burying any body therein, or who commits 
any nuisance in the cemetery, is liable to a penalty not exceeding £5, 
wdrich is payable as a forfeiture to the company (Z). This penalty is 
recoverable summarily before two justices (m), and the offender is 
liable to immediate arrest if his name and address are not known. 
There is also an obligation cast upon the company or council to publish 
on notice boards details of the offences punishable summarily under 
the statutes and bye-laws applying to a cemeterA^, and failure to do so 
precludes the recovery of penalties in respect of those offences (;?,). 

As to cemetery regulations generally, see title Burials and Burial 
Grounds {“ Management of Burial Grounds ”). £1044]] 

Eating. — A cemetery comptoy owning a cemetery, and disposing 
of plots for grave sites in the land they control are deemed to be 
“ occupiers ” of the same and are liable to be rated as such (o). £1045] 

Registration of Burials, — ^A company oAvning and maintaining a 
cemetery under a local Act incorporating the Cemeteries Clauses Act, 
1847, must provide for the registration of burials in its burial ground (p). 
In practice, the system in use Avill be found to be similar to that in use 
in a burial ground controlled by a local authority (g). £1046] 

Form of Grant of Eight of Burial. 

By virtue of the Cemeteries Clauses Act, 1847, as incorporated with tiie P.H* 
(Interments) Act, 1879, we [name of council], in consideration of the sum of 

to us paid by of 

do hereby grant unto the said the 

exclusive right of burial [or the right of burying bodies, as the case may be] 

[or the right of placing a monument, tablet or gravestone] in [here describe the ground 
intended for the exclusive burial, or for placing a monument, tablet, or gravestone, as the 
case may be, so as to identify the same, and if a place of exclusive burial, add “ numbered 
on the plan of the cemetery, made in pursuance of the said Act,”] to hold the same 

to the said .in perpetuity [or the period agreed upon] 

for the purpose of burial {or as the case may be). 

Given under our Common Seal, this day of in 

the year. 

(k) 18 Statutes 796. 

{1) Cemeteries Clauses Act, 1847, ss. 58, 59 ; 2 Statutes 268. 

(m) Ibid., s. 62 ; 2 Statutes 269. See note (n), infra. 

(n) See Railways Clauses Consolidation Act, 1845, s. 148 ; 14 Statutes 80. 
Ss. 140—160 of this Act are incorporated with the Act of 1847 by s. 62 of that Act. 

(o) As to rating of cemeteries, see title Rating of Special Fiiopeeties. 

(p) Registration of Burials Act, 1864 ; 2 Statutes 276. 

(q) As to which, see title Bueials and Burial Grounds Mamigenient of 
Burial Grounds,” on p. 668* antef^ 
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Form ol Assignment of Right of Bnrial. 

I, A .B of in consideration of the sum of 

.paid to me by C.B., of. ...... . .... . . . ..... ... do 

hereby assign unto the said C.JD. the exclusive right of burial in (/lere desm&e the 

cemdery mid place of burial), and numbered .on the plan of the cemetery, 

which was granted in pursuance of the Cemeteries Clauses Act, 1847, as incorpo- 
rated with the P.H. (Interments) Act, 1879, to me (or xmto -4.B. of. 
ill perpetuity (or as the case may he) by (here state the name of the councilor company), 

by a deed of grant bearing date the. ............ .day of 

and all my estate, title, and interest therein, to hold the same unto the said C.D. in 
perpetuity (or, as the case may be for the remainder of the period for which the same 
was granted by the said council or company) subject to tlxe conditions on ivhicli I 
lieid the same immediately before the execution hereof. 

Witness my hand and seal, this .day of 

[1047] 

London ■ 

The P.H. (Interments) Act, 1879 (r), does not apply to London, 
and it is therefore luiuecessary for the purposes of this work to discuss 
the position of cemetery companies in London. [1048] 

(r) 13 Statutes 796. 
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Appointment. — Where a cemetery is provided by a borough or 
district council under the P.H. (Interments) Act, 1879 (a), a super- 
intendent would be appointed under sect, 189 or 190 of the P.H.A., 
1875 (b), which gave a general power of appointing such officers and 
servants as might be necessary and proper for the efficient execution 
of that Act. But these sections are repealed by the L.G.A., 1933, and 
replaced by sects. 106 and 107 of that Act (c), under which any future 
appointment would be made. Where, however, the cemetery is a 
burial ground provided under the Burial Acts, 1852 to 1906, a super- 
intendent would be appointed under sect. 15 of the Burial Act, 1852 (d). 

A superintendent is usually selected by the burial committee, 


(a) 13 Statutes 706. 

(c) See 26 Statutes 361, 362. 


(b) Ibid., 707, 708. 
(d) 2 Statutes 194. 
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where such a committee exists, of the burial authoritv. Should there 
be no committee eo nomine^ and the health committee or some sub- 
committee deals with matters concerning burials, an officer would be 
selected by that body, or even by the wdiole coiuicil -which, in any 
case, would confirm or make the appointment. £1049] 

Tenure of Office. — Any superintendent appointed under the P.H.A., 
1875, or under sect. 15 of the Burial Act, 1852, holds his office at the 
pleasure of the council, as also does any superintendent appointed under 
sect. 106 or 107 of the L.G.A., 1933 (see sub-sect. (2) of each of those 
sections) (e). But notwithstanding this fact, sect. 121 of the Act of 1933 (/) 
allow’s the council and the officer to agree, as part of the terms of the 
appointment, that the appointment shall be subject to such reasonable 
notice on either side as may be agreed. This enables the council and 
the officer to agree that the officer shall not resign or be dismissed with- 
out notice having been given, a specified number of months or -weeks 
beforehand, subject, of course, to the right of the council to dismiss 
the officer, without notice, for misconduct. Sect. 121 of the Act goes 
on to provide that wdiere on January 1, 1934, an officer holds office 
upon terms which purport to provide for notice before the appointment 
can be determined, that stipulation shall be deemed, as from that date, 
to be valid. This provision supersedes the case of Brown v. Dagenham 
V.D.C. (g)f in which it was decided that such a stipulation w^as invalid, 
under the statute, the officer held his office at the pleasure of 
the council. 

As to the superannuation of a superintendent, see the title Super- 
annuation. C1050] 

Eights and Duties. — ^The cemetery superintendent is the official 
whose duties are concerned with the practical administration of the 
cemetery, under the direction of the council or their committee. He 
should be chosen, therefore, with due regard to his practical acquaint- 
ance with the work he has to undertake and his qualities as an adminis- 
trator. He should be adequately paid because, subject to the direction 
of the clerk to the authority, he must take entire responsibility for the 
proper conduct of burials in the cemetery and its management ; hence 
it is convenient for him to reside at the cemetery lodge, should there be 
one. 

The superintendent’s duties fall under four main heads, viz. : 

1. Superintendence of grave-digging and incidental matters. 

2. General upkeep of the cemetery — ^gardening, planting of graves 

and care of paths, etc. 

3. Carrying out of the cemetery regulations. 

4. Control of the cemetery staff. [lOSlj 

Authorities should, on the appointment of their cemetery supeiin- 
tendent, give some care to a proper and sensible division of ^vork 
between this official and their clerk, for much trouble and possible friction 
will be saved in this way. The superintendent is the practical man on 
the spot ; the clerk to the burial authority has at his disposal an ade- 
quate clerical staff, and this consideration suggests that it "Vi’-ould be 
wise to entrust the keeping of the statutory records, etc., to the clerk’s 
staff. Unfortunate results (though, of course, there have been many 
exceptions) have folio^ved the practice of placing such matters in the 

(e) 26 Statutes 361, 362. (f) Ibid,, 370. 

ig) [1929] 1 K. B. 737 ; Digest (Supp.). 
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superintendent’s hands, hence a custom prevails with authorities 
of sending down a clerk to the cemetery for a few hours daily, who 
enters up the statutory records (registers of burials and graves (A)) 
which are kept at the cemetery office, and satisfies himself that the copy 
of the grave plan is kept up-to-date and tallies wdth the one at the 
office of the authority. Furthermore, it is of the greatest importance 
that the grave plan should be prepared by a qualified surveyor, though 
in its preparation the superintendent’s suggestions should prove useful, 
especially in deciding on the various classes of graves. 

The cemetery superintendent will frequently be consulted in regard 
to grave spaces about to be purchased or already sold. Visitors may 
come to the cemetery seeking a grave wdth scanty knowledge of its 
situation. The superintendent’s services should be at their disposal, 
and the registers, duplicates of those at the authority’s offices, consulted. 
In order to assist in a rapid identification of a grave, it is the custom in 
some cemeteries to hand the undertaker a form, giving the number of 
the grave and its situation, to be handed over to the relatives of the 
deceased person. While it is the practice of burial authorities to 
encourage the conduct of negotiations with regard to graves at the 
office of their clerk, the cemetery superintendent is frequently called 
upon for his advice in connection with the purchase of a grave space by 
people who wish to see the actual site in the cemetery. [10523 

In the superintendent’s office may be kept the register of burials 
which must be entered up by the minister wdio performs the funeral 
service (i), while certain standing ordei's, which it is the duty of this 
official to carry out, are usually included in the CemeterjT- Regulations, 
e,g, all persons admitted to the cemetery are subject to his orders and 
control ; he must use his discretion with regard to the admission of 
children. It is his business to see that bicycles and perambulators 
do not inconvenience visitors, that no flowers, trees or shrubs are 
removed from the cemetery without his permission ; that adequate 
arrangements are made for the “ parking,” etc., of vehicles entering 
the cemetery ; and the prompt carrying out of all burials according 
to instructions from the clerk’s office (k). In practice, too, he is the 
recipient of certain fees, for example the late fee in the case of a funeral 
arriving after the time fixed for the last service of the day, but finishing 
before closing time, but in general, all financial arrangements between 
the burial authority and its clients should be carried out (by a borough 
council or district council at any rate) in the [^accountant’s department 
of the council. 

London. — The foregoing observations apply equally to London, 
£10543 , . 


(h) See title Bueials and Bueial Grounds. 

(/) See the Parochial Registers Act, 1S12, s. 2 and Sehed. D ; 15 Statutes 
692, 698. The register is usually kept in the cemetery chapel. 

(k) See title Bueials and Burial Grounds. 
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Preliminary Note. — In the eighteenth century proposals for a census 
of England and Wales were opposed, not only because of the awful 
results which followed the numbering of the people by King David, 
as recorded in the Second Book of Kings, but because it was feared that 
a census would be a prelude to the adoption by the Government of 
compulsory military service or of some new form of taxation. The first 
Census Act for the taking of a national census of the numbers in each 
parish of houses, families, and persons and of the employments of the 
people, was passed in 1800. A census was taken in every subsequent 
tenth year, but as the returns were based on estimates made by the 
incumbent or by parish officers the machinery was imperfect, and it 
was not until the census of 1841 that the duty of filling up the forms of 
returns was imposed on occupiers of houses. By the Census Act, 1880, 
the duty of superintending the census was imposed on the Local Govern- 
ment Board instead of the Home Secretary, but the administrative 
control of the enumeration Avas left in the hands of the llcgistrar- 
General. The power conferred by sect. 1 of the Census Act, 1920 (a), 
to direct by Order in Council that a quinquennial census shall be taken 
has not yet been exercised, but it is understood that the census of 1981 
may be followed another in 1986. The object of this title is to shew 
what the census figures comprise and how they may be utilised by local 
authorities. £1055]] 

Use of Census Statistics. — ^Mueh valuable assistance in local admini- 
stration may be gathered from the census reports and other information 
supplied by the Registrar-General, and it will be seen from p. 488 
of this Article that this information comprises classified statistics of 
the occupations, housing, and public health of the community. It is 
unnecessary to dwell upon the advantages of reliable statistics of 
populations and areas, especially in connection with the rearrangement 
of the parliamentary constituencies or the alteration of local government 
areas. Special statistics (see post) derivable from the census returns are 
available, and it will be seen under this heading that figures in advance 
of the publication of the census reports may be obtained. General 
Exchequer grants to local authorities are apportionable, until the 

(a) 3 Statutes 555. Before the Act of 1920, each census taken was authorised 
by a separate Act of Pariiament, but s. 1 of the Act of 1920 allows the taking of a 
census to be directed from time to time by Order in Coimcil. 
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period ending March Bl, 1947, partly, and afterwards wholly, according 
to weighted population (b), [10563 

Subjects affected by changes in the census figures occur under the 
following titles of this work : 

Advertisements, — ^Bye-law authority (c). 

Borough Police, — Force in new boroughs (d). 

Commons. — Meaning of ‘‘ suburban common ” {e). 

County —Promotion of Bill for creation of (/). 

Housing.- — ^Definition of “ agricultural parish ” for purposes of 
grants (g). 

IntOLvicaiing Liquors. 

Areas in which specified annual value of premises is required for 
licences (/^). 

For fixing minimum duty for licences {i). 

Juries and Jury Lists .- — Qualification of special jurors {h). 

Parish Councils . — Population of parish for new separate council {1). 

Shops. — Local authority for an urban district (m). 

Stock.' — An issue by municipal borough exceeding 50,000, is a 
trustee security (n). [10573 

Contents of Census. — ^The matters in respect of which particulars 
for the purpose of the census may be required by the returns are (1) 
names, sex, age ; (2) occupation, profession, trade or employment ; 
(B) nationality, birthplace, race, language ; (4) place of abode and 
character of dwelling ; (5) condition as to marriage, relation to head 
of family, issue born in marriage ; (6) any other matters with respect 
to which it is desirable to obtain statistical information with a view to 
ascertaining the social or civil condition of the population (o). 

In 19B1, it was required under the second head that the precise branch 
of occupation should be stated, whether out of w^ork or retired ; and 
in trade or manufacture, the particular kind of work done, of material 
worked in and the article, if any^ made or dealt in ; under the third 
head in Wales (including Monmouth) in respect of persons aged 8 years 
or over, whether able to speak Welsh only or able to speak both Welsh 
and English {p) ; and under the sixth head, the number of living rooms 
dwelt in by the persons in respect of whom particulars are included in 
any separate return. 

(h) L.G.A., 1929, ss. 88—91, 94, 134, Sehed. IV., Parts III,, IV. ; 10 Statutes 
939—941, 942, 973, 983, 984. 

(e) Advertisements Regulation Act, 1907, s. 7 ; 13 Statutes 909. 

(d) L.G.A., 1983, ss. 136, 296 ; 26 Statutes 378, 463, title “ Local Go%^emment.” 

(e) Commons Act, 1876, s. 8 ; 2 Statutes 583. 

{/) L.G.A., 1933, ss. 139, 296 ; 26 Statutes 379, 463, title “ Local Government.” 

(g) Housing Act, 1930, s. 60 ; 23 Statutes 434. 

(h) Beerhouse Act, 1840, s. 1 ; 9 Statutes 918 ,* Refreshment Houses Act, 1860, 
s. 8 ; ibid., 925, 926 ; Licensing Act, 1872, s. 46 j ibid., 941 ; Licensing (Consolida- 
tion) Act, 1910, ss. 37, 109, Sehed. V. ; ibid., 1011, 1042, 1051. 

(i) Finance {1909 — 10) Act, 1910, s. 45, Sehed. I., Scale 3 ; 9 Statutes 969, 970, 
979. 

(k) Juries Act, 1870, s. 6 ; 10 Statutes 73. 

(l) L.G.A., 1933, ss. 43 (2), 296 ; 26 Statutes 326, title Local Government.” 

(m) Shops Act, 1912, s. 13 (2) ; 8 Statutes 621. 

(n) Trustee Act, 1925, s. 1 (1) (ip ) ; 20 Statutes 97, 

(o) Census Act, 1920, Sehed. ; 3 Statutes 50. 

(p) Census Order (S.R.. & O., 1931, No. 73). 
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Each county volume contains, for the county and its component 
urban and rural divisions as well as its associated county boroughs 
(if any) according to the areas existing on the census day, particulars of 
population and acreage, ages and marital condition, housing (including 
number of families in a house, persons per room, etc.), and language 
(Wales and Monmouth). The particulars are given in respect of 
administrative counties, county boroughs, metropolitan and municipal 
boroughs and any wards, urban districts and any wards, and rural 
districts, also in respect of civil parishes. Ecclesiastical parishes and 
districts will be dealt with in a separate volume. A supplement to 
each volume will show the acreages and populations of areas created or 
altered in boundary as a result of a county review^ under sect. 46 of the 
L.G.A., 1929, together with abridged statistics of housing, age and 
marital conditions. The populations thus shown in the supplements 
are the populations according to the census of the year in which tlie 
census was taken and are receivable in evidence accordingly (q). 

A general index to ail areas mentioned in the census reports (other 
than wards) giving location and population, where ascertainable, will 
be published. It will include some 18,000 names of villages, hamlets 
and localities which have no defined boundaries. 

Separate volumes will deal with industries (detailed list of 400) 
and occupations (detailed list of 600). The latter volume will contain 
a classification by occupation alone, but will show the total employees 
in each area. Juveniles (14 — 20) will be classified by oeeiipation and 
cross-classified by age (4 groups). |[10583 

Special Statistics* — ^The Registrar-General may, if he so thinks fit, 
at the request and cost of any local authority or person, cause abstracts 
to be prepared containing any such statistical information, being infor- 
mation which is not contained in his reports and which in his opinion 
it is reasonable for that authority or person to require, as can be derived 
from the census returns (r). This provision, it is understood, will 
enable the Registrar- General to satisfy any demand for statistics 
urgently needed in advance of publication, as well as an}^ particular 
statistics of a greater degree of elaboration (either in respect of subject- 
matter or of area) than those to be included in the Reports. Any 
request for such special information should be addressed to the Registrar- 
General, Census Office, Brom 3 ^ard Avenue, Acton, London, W.3, -who 
will be pleased to advise and furnish an estimate of cost. It is 
desirable that early application should be made since the special work 
entailed, if planned in advance in connection with the general tabulation 
scheme of a census, can often be carried out more cheaply than if under- 
taken later as a separate and independent operation. [1059] 

Interim Statistics. — It is the duty of the Registrar-General from time 
to time to collect and publish any available statistical information with 
respect to the number and condition of the population in the interval 
between one census and another, and otherwise to further the supply 
and provide for the better co-ordination of such information, and the 
Registrar-General may make arrangements with any Government 
department or local authority for the purpose of acquiring any necessary 
materials or information (s). 


(q) Me Druitt, Dmitt v. Dehlet, [1908] 1 Ch. 446 ; 48 Digest 984, 3714, 
(T) Census Act, 1920, s. 4 (2) ;■ 8 Statutes 557, 
ikU, s. 5; ibid,, 557. 



Census 


489 


The Registrar-General publishes weekly and quarterly returns of 
births and deaths registered in county boroughs and other great towns 
and of cases of certain specified infectious diseases notified in boroughs, 
urban and rural districts and port sanitary districts. For each year he 
publishes a statistical review with tables of civil and medical statistics. 

For the use of medical officers of health for all counties, metropolitan 
boroughs, county boroughs, and county districts, the Registrar-General 
furnishes the following local statistics in respect of their individual 
areas, together with certain national statistics for England and 
Wales as a whole. The local statistics furnished comprise (1) estimated 
resident population as at the middle of the year ; (2) numbers of births 
and deaths registered in the calendar year, modified by inward and 
outward residence transfers, classified according to sex, legitimac}^, and 
cause of deaths ; (3) numbers of cases of the notifiable diseases of small- 
pox, scarlet fever, diphtheria, enteric fever, puerperal pyrexia and 
erysipelas. The national statistics furnished comprise (1) a summary 
of the vital statistics for England and Wales, London, and the 
respective aggregates of the great and smaller towns, and (2) a 
statement of the case rates of the above notifiable diseases. Cl06oj| 

References to the Census in Future Enactments. — For the purposes of 
the L.G.A., 1933, and of any enactment passed after May 31, 1934, 
relating to local government, references to the last published census are, 
as regards any local government area, to be construed as references to 
the last census in respect of which the Registrar-General has published 
a report giving the population of that area, not being a report which is, 
or purports to be, of a provisional nature (i). It will be seen that the 
Preliminary Report of the Registrar-General, whieli is the first report 
issued after a census has been taken, is not to be used as settling the 
population of an area. While the figures in the final report rarely differ 
materially from those in the Preliminary Report, it would be highly 
inconvenient if a material difference did occur, after action had been 
taken on the figures first published. [[1061] 

Special Local Census. — Provision is made in sect. 6 of the Census 
Act, 1920 (u), allowing a county council, borough council (a), or U.D.C. 
to apply to the Minister of Health that an Order in Council may be 
issued authorising a special census to be taken for the whole or any part 
of their area, with or without an adjoining area. The expenses of any 
such census will be borne by the council by whom the application was 
made (see sect. 7 of the i\.ct). It is believed that no such census has 
hitherto been authorised. [1062] 

London. — ^The provisions referred to in this Article apply to London. 
An inter-decennial census was taken on March 28, 1896, under the 
London (Equalisation of Rates) Act, 1894, sect. 3 (6). [1063] 

(l) L.G.A., 1933, ss. 296 (2), 308 (1) ; 20 Statutes 462, 470, title “ Local 
Government.” (u) 3 Statutes 557. 

(a) This provision also extends to a metropolitan borough council and the 
Common Council of the City of London. 

(b) 57 & 58 Viet. e. 53. 
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BANKERS AND , OTHER OVERDRAFTS, l-~4 
bank aceomxts, pooling of, 4 

identity of separate funds in, 4 
capital expenditure, financing, 2 
eases affecting, 2, 3 
cask balance, necessity for, 1 

London, Local Authorities (Financial Provisions) Act, 1921, s. 3, provisions of, 4 
revenue scheme not included in estimates, as to, 2 
stock, raising money by issue of, 3 
authority for, 3 
temporary loans, 1, 2 

duty of local authority to make rate, 1, 2 

Local Authorities (Financial Provisions) Act, 1921, provisions of, 1 
Local Government Act, 1933, s. 215, provisions of, 2 
Rating and Valuation Act, 1925, s. 12, effect of, 1, 2 

BARBED WIRE, 4—5 

Barbed Wire Act, 1893... 4, 5 

local authorities entitled to take action under, 5 
London, in, 5 
observations on, 4, 5 
procedure under, 5 

damage caused by, remedy at common law, 5 
meaning of, 5 

“ nuisance to a highway,” meaning of, 5 
notice to abate, 5 

BATH CHAIRS, 6—8 
bye-laws affecting, 0 
drivers of, 6 
property left in, 6 
proprietors of, 6 
rates and fares, 6 
stand for, 6 

“ hackney carriage,” a, 6 
invalid carriages,” 6, 7 
brakes for, 7 
excise duty on, 8 
lighting, regulation for, 7 
may not draw trailer, 7 
measurements, 7 

provisions of Road Traffic Act, 1930, as to, 6, 7 
■-speed' of, 7 
who may drive, 7 
licence to, 7 
licensing, 6 

London, in, 8 

meehanioaliy propelled, 6, 7 
excise duty, 8 

BATHING, 8—11 

bye-laws for the regulation of, 9 

breaches of, legal proceedings and penalties for, 1 1 
model, 11 

powers of local authorities to make, 9, 10 
approval of Minister of Health, 10 
rights of private owners to he observed, 1 1 
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BATHING — continved, 

London. See title Adoptive Acts. 

powers of local authorities to provide bathing sheds, 9 

, . life-saving 'appliances,, 9 

seashore, on the, rights of, 8 
lessee of, 8 

Waterworks Clauses Act, 1847, s. 61, provisions of, 11 

BATHING HUTS. See title Bathing. 

BATHS AND WASHHOUSES, 12^29 
accounts and audit, 26 

baths, nature of accommodation and use of, 19 
classes of, 19 
closing, 19 

entertainments, using for, 1 9, 20 
medicinal, 19 
towels, costumes, etc., 19 
vapour, 19 

Baths and Washhouses Acts, 1846”! 923... 12 — -14 

acquisition of existing baths and washhoiises under, 17 

authority of trustees to sell or lease, 18 
land for the purposes of, 15 

by agreement, 16, 17 
compulsory purchase, as to, 16, 17 
provision of baths, etc., on, 18 
I'edemption of charges on, 17 
selling or exchanging, 17 
adaption of bj” local authorities, 14 
approval of Minister of Health, 14 
appropriation of land for the purposes of, 16 
authorities for the execution of, 14, 15 

appointment of joint committee by, 15 
officers under, 21, 22 
borrowing powers, 26, 27 
legislation affecting, 27 
bye-laws, 22 — 24 

appeal by person aggrieved by, 23 
approval of Minister of Health, 22 
evidence of, 23 
model, 23 
penalties under, 23 

power of local authority to make, repeal, etc,, 22 
publication of, 23 
under seal, 23 
■ 'Charges, '25 ' 

entertainment duty, 26 
recovery of, 25, ■ ' . . 

scale of, publication of, 25 
resolution fixing, 25 
commissioners of, 15 
contracts by, 18 

contracts for the purposes of, 18 

Crown lands, sale or lease of for provision of public baths, 17 
income and expenditure, 26 
legislation affecting, 12, 13 
“ local authority,” use of term, 13 

Local Government Act, 1933, s. 266, contracts by local authorities under, 18 
requirements of, 18 

London, administration of Acts in the county of, 28 
City of, no established baths or washhouses in, 28 
swimming instruction in, 2$ 

Minister of Health, powers of, 13, 14 

submission of draft bye-laws to, 22 

officers, 21, 22 

appointment and removal of, 21 
bath attendant a domestic servant, 22 
having the custody or control of money, 21, 22 
position under parish council, 22 
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BATHS ANB. WASHHOUSES—cow^mwed. ' . 
officers — continued. 
salaries of, 2 i 

wlien bath used for other purposes, 21 
proceedings against offenders, 24, 25 

recovery and application of penalties, 24, 25 
refusal of admission, 25 
removal of offender, 25 
sale of, ,26 ,■ 

washhouses, facilities of, 20 
classes of, 20 

water and gas, supply of, 20, 21 

water, from wells, springs or streams, 21 

owners of waterworks, duties of, 20, 21 
powers of local authorities as to, 20, 21 
by council, borough, 21 
parish, 21 
mhan district, 21 

under Towns Improvement Clauses Act, 1847, s. 121.,. 21 

BEACHES. See title Esplanades, Tbomenades and Beaches. 

BEATING THE BOUNDS, 29—31 
custom of, 29 
perambulations, 29—31 

abatement of nuisance dming, 29 
effect of, evidence of, 30, 31 
cases on, 30, 31 
London, in, 31 
expenses of, 29 

payment of, 30 
lawful, 29 
method of, 29, 30 
over private property, 29 

BEGGING, 32— 34 

as affecting local administration, 32 
beggars resorting to common lodging-houses, 32 
report by keepers of, 32 

care and protection of children found begging, 33, 34 
local authorities for, 34 
children procured or encouraged to beg, 34 
Vagrancy Act, 1824, provisions of, 34 
juvenile court, 33 
London, legislation affecting, 34 
use of persons under 16 for begging, 32, 33 

Children and Young Persons Act, lOBSj provisions of, 32, 33 
meaning of “ public place,” 33 
“ street,” 33 

BETTERMENT, 35—53 

claims, assessment of, 52, 53 

arbitrator, appointment of, 52 

matters for the consideration of, 52, 53 

for, 50 

change of use of property, 51 
deferment of, notice for, 50 
disposition of the property, where, 51 

or change of use of property, 51, 52 
notice of, 51 

notice of, 50 

property of statutory undertaker, in case of, 51 
protection against duplication of, 53 
renewal of, 50, 51 
when must be made, 50 
withdrawal of, 50 

fresh claim by authority, 50, 51 
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BETTEBMENT----co>i^mwe(:^. 

clauses, introduction into biiis of, 39, 40 
former provisions as to, 37, 38 
injurious affection, in case of, 41 
meaning of, 35 
melioration,” 37 
moneys, application of, 53 

payment by instalments of, 53 
principle of, application of, 41 
definition of, 34, 35 

by Select Committee of 1894... 3 9, 40 
provisions for the purposes of, 37, 42, 43 
betterment or improvement charge^ 37 
recoupment, 37 
set-off, 37 

recoux)ment, 37, 41, 42 

under Bevelojjment and Boad Improvement Funds Act, 1909... 44 
Housing Act, 1930... 48 
Public Health Act, 1925...47, 48 
Unemploj^'ment (Belief Works) Act, 1920... 45, 46 
i-eport of Ministry of Beconstruction, 40, 41 

main recommendations of, 40, 41 
injurious affection, as to, 41 
recoupment, as to, 41, 42 
Select Committee of 1894... 38-— 40 
set-off, 37 

under Development and Boad Improvement Funds Act, 1909.,. 43 
Housing Act, 1930... 48 
Light Bailways Act, 1896.. .43 
Public Health Act, 1925. ..47 
Boads Improvement Act, 1925... 46 
Unemployment (Belief Works) Act, 1920... 45 
under Public Works Facilities Act, 1930... 48, 49 
compulsory purchase order, as to, 49 
Town and Country Planning Act, 1932... 49, 50 

BETTING, 53-^55 
nuisance, where, 53 
preliminary note, 53 
streets and public places, in, 54 

arrest without warrant, powers of, 54 
bye-laws, as to, 54, 55 
distribution of bookmakers’ handbills, 54 
frequenting, 54 

London, bye-laws affecting, 55 

Metropolitan Streets Act, 1867, s. 23, provisions of, 55 
penalties for, 54 

person apparently under sixteen, 54 
“ street,” meaning of, 54 

BICYCLES, 55—57 
arrest of rider, 56 

“ carriage ” within Highway Acts, 55 
Highway Code, provisions of, 56 
introductory note, 55 
led or ridden upon footpath, 55 
lighting, 56, 57 

bicycle being wheeled, wlien, 57 
horns of darkness,” 57 
reflectors, 57 
“ summer time,” 57 
sunset,” 57 

London, in, no special statutory provisions relating to, 57 
riding furiously, 56 
negligently, 56 
on wrong side of road, 56 
signalling approach of, 56 
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BIEL POSTING, .57—59 

lioardiiigs, etc., conditional licence for the purpose of, 58 
tc fly ’’ posting, 58 
payments for, application of, 58 
penalties for breach of condition, 58 
licence to erect, 58 
street, safety of, 58, 59 
London, . statutes aflecting— 

London Conncil (General Powers) Act, 1890, s. 14... 59 
Metropolis Management Amendment Act, 1862, s. 90... 5 9 
Metropjolitan Police Act, 1839, s. 54 (10)... 59 
malicious damage to bills, etc., 58 
nuisance caused by, 58 

bye-laws dealing -with, 58 
scope of article, 57 

BILLIAP.DiS, 59—60 
licence for, 59 

application for, notice of, 60 

breach of conditions of, penalties for, 60 

form of, 60 

fully licensed public-house does not need, 59 
grant, renewal and transfer of, 59 
keeping public billiard table without, 60 
offences against the “ tenor ” of, 60 

allowing play on Sundays, Christmas Day, etc., 60 
penalties for, 60 

permitting drunkenness, etc., 60 
refusal to admit a constable, 60 
licensed premises, right of constable to enter, 60 
London, law applicable to, 60 


BILLS, BORROWING BY, 61—65 
introductory note, 61 
London, “ London County Bills,” 65, 66 
money bills, 61 — 65 
“ bearer,” 61 
interest on, 62, 63 
issue, costs of, 62 
mode of, 62 

model clause authorising the, 64, 65 
nature and purpose of, 61, 62 
not dealt with on Stock Exchange, 62 
observations on the use of, 63 
principle underlying, 63 
records of, 62 

renewal or repayment of, 63 

transactions in, return of particulars to Minister of Health, 62 
power to “ discount promissory notes,” 61 

BILLS, PARLIAMENTARY AND PRIVATE, 66—88 
bill, private or public, whether, 67 
counsel, interested parties may appear by, 67 
hybrid bills,” 67 

introductorj?' observations, 66 — 68 
local authorities, expenses of, 87 

opposition to private bill by, 67, 68 
special powers of, 71 

London, powers of county council, 87 j 88 

Metropolitan Borough Goxmcils, 88 
Water Board, 88 

private bills, classes of, 72 

distinguished from public, 67 
notice and contents of, 69 
opposition by local authority to, 67, 68 

to, parties appearing by counsel, 67 
promotion of, 67, 68 

local authority by, 68 
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BILLS/ PABLIAMBNTABY ANB :PBIVATL— 

' private bills^ requirements -of Local/Governmeiit- Act, 1933, as to promotion of,, 

adoption by local authorities, lioiciing specia.1 poivers, 71 - 

approval of promotion, 68 
failure to comply with, 71 
‘ , , meeting of local government electors,' 69, 70 
final decision of, TO 
notice of, 69 
procedure, 68, 69 

resolutions of local government .electors, 68, 69 
approval by, 69 
explanation of, 69 
poll, demand of, 70 

duties oi council on' adverse vote, 71 ' , 
equality of votes on, 71 ■■ 
how taken, 70 

■ penalties for offences , ill connection with, 70 
pubiieation of, 68, 69 

requirements of Local Government Act, 1933, as to opposition to. 

[83, 

meeting of local government electors, S3 
advertisement of, 83 
resolution to oppose at, 83 
Standing Oi'ders as to opposition, 84 
petition against bill, 84 
against alterationB, 84 
deposit of, 84 
form of, 84 
late petitions, 84 

petitioners, .loeifa atodf of, 84 — 87' 

. discretion of the House as to, 84— 85 , 

■rules and. praetica of House of Commons,, 85— 87 

.'Lords, 85 

. , ■ ..'.'Apeeiflc foci/a in certain eases, 85 

Standing Orders as to promotion of, 71 — 83 
deposit of bills with Parliamont, 76 

Government departinenis and other 
[authorities, 76 — 78 

.estimates, 77 . 
j>lans, -etco 72 — 76 ' ' 
notices, newspspors and gazette, 80, 81 
contents of newspaper notice, 81 — 82 
abstraction of water, in case of, 82 
burial, gas worlds, etc., referring to, 82 
si^ecific details in certain cases, 8i — 83 
tramway bills, as to, 8*2 
gazette notice, contents of, 82 
notices to owners, 78,79 

abandonment of authorised works, 79 
abstraction of water, 79 

alteration or repeal of protective provisions, SO 

provisions relating to nuisance, 80 
compulsory taking or uses of land, 78 
gas, electricity, sewage works, burial grounds, etc., 79 
tramway bids, frontagers, 78 
crossing railway, 78 

notices to owners in case of certain bills, 78 — 80 
mode of making applications, 80 
service of, 80 

preliminary steps, and latest dates for taking, 72 — 83 
working-class houses, deposit of statement as to, 83 
public general Acts, nature of, 66 
“ Standing Orders/’ 67, 68 

local authority must comply with, 68 
statutory body promoting or opposing, 67 
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BIBTH CONTROL,. 89—95 ■ 
aspects of, 90, 91 
economic, . 90 
legal, 91 

medical and eugenic, 90 
■ ' ' social,": 90' ■ 

definition, '89 

Govermnent policy in regard to, 92 — 93 
clinics, ante-natal, 92, 93 
gynaecological, 93 
special birtli control, 93 
maternity and child welfare centres, 92, 93 
history, 91 

Lambeth Oonfei’ence of Bishops, resolution of, 92 
local authorities, action by, 94 

London, policy of metropolitan borough councils, 94, 95 
methods taught at clinics, 94 
objections to, 89, 90 

Church of England views, 90 
Roman Catholic Church, by, 90 
public opinion as to, growth of, 91, 92 
voluntary societies, chnics established by, 94 

BIRTHS, NOTIFICATION OF. 8e& title Nototcation of Bibths. 

BIRTHS, REGISTRAR OF. See title Registbab of Births, Deaths and 

[Mabbiages. 

BLIND ALLEY. See title Dedication and Adoftion of Highways. 

BLIND, DEAF, DEFECTIVE AND EPILEPTIC CHILDREN, 96—108 
blind and deaf, education of, 96, 97 

approved school, commitment to, 97 
blindness, definition of, 96, 97 
compulsory, age of, 105, 106 

enforcement of, 106 
period of, 97 

contributions of parents towards, 106, 107 

“ expenses,” meaning of, 106 
recovery of, 106 
deafness, definition of, 97 
duty of local education authority, 97, 98 

acquisition of or contribution to schools by, 97 
terms of contribution, 98 

boarding out children, 98 * 

extent of, 98 
parents, as to, 97 

enforcement of, 97 

licence to live with superintendent of educational institute, 97 
parents neglecting to provide, proceedings against, 97 
provision of guides for, 97 
religious instruction, 107 
defective and epileptic, education of, 98—102 
certified school for, discontinuance of, 102 
commitment of child to school, 99 

consent of parent, where necessary, 99 
refusal of court to order, costs of parent, 99 
compulsory, age of, 105, 106 
enforcement of, 106 

contributions of parents towards, 106, 107 
expenses ” meaning of, 106 
recovery of, 106 

“ defective,” what included in term, 99, 100 
duty of local education authority as to, 100 — 102 

acquisition of and contributions to schools by, 102 
boarding and lodging children, 101 
child resident in another area, as to, 100 
to ascertain what children are, 99, 100 

provide facilities for examination of clfild, 100 
special schools or classes, 101 
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BLIND, DEAF, DEFECTIVE: AND EPILEPTIC CHILDBEN-™cowlm«,aL' ■ 
defective and epileptic, education of — continued. 
duty of parent as to, 98 
enforcement of, 98,99 
medical examination of childi’en, 99 
officer’s certificate, 100 
as evidence, 100 

periodical examination of ehiidren, 102 
religious instraction, 107 
report of head teacher, 100 

withdrawal of child from school, conditions of, 98 
Local Government Act, 1929, effect of, 107, 108 
London, provision by county council for education and care of, 108 
mentally defective, children — 
certifying officers, 103 

examination by, 103, 104 
^ report of, 104 ■, 
classes of, 102, 103' 

doubtful cases, decision of Board of Education as to, 102 
notification of, by heads of schools, 103 

local education authority, 102, 103 

of desirability for supervision, etc., in certain cases, 

■'[103,104 

school attendance officers, 103 
placing under supervision, etc., 104, 105 
reports on, 105 

BLIND PERSONS, 108— 120 

Blind Persons Act, 1920, objects of, 109, 110 
blindness, definitions of, 112, 113 

Education Act, 1921, s. 69, under, 113 
prevention of, 119 

Public Health Act, 1925, s. 66 ( i), provisions of, 119 
care of blind children under five years of age, 113, 114 

duty of county and borough councils as to, 109, 1 10 
local education authorities, 110 
prior to Blind Persons Act, 1920... 108, 109 
certification and registration of, 112 

charities for, charity for the blind,’’ meaning of, 110, ill 
registration of, 110, 111 
exemption from. 111 
registration authorities, Hi 

* War Charities Act, 1916, application of, 110, ill 

effect of. 111 

employment of, 114, 115 

augmentation allowance, 115 

home workers, care, assistance aiid supervision of, 114, 115 
schemes, 115 

workshops, 114 

economic provisions, as to, 114 
home teaching service, 116 
licences, dog, 118 

wireless, 118 

Local Government Act, 1929, grants under, 116, 117 
contribution schemes, 117, 118 

supervision by local authorities, 118 
London, in, comity council scheme as to, 119, 120 

register of blind persons resident within county of, 120 
“ ordinarily resident,” what constitutes, 113 
pensions for. Blind Persons Act, 1920, s. 1, i>i^o visions of, 110 
eligible age, 109, liO 
evidence of blindness, 110 
means, 110 

in addition to contributory pension, 110 
pension committee, ajppeal against decision of, 110 
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BLIND ' mmom—continued. 

schemes to promote the welfare of, 1 1 1 
'.educational, 112 

provision of workshops, homes, etc.. Ill, 112 
special committees, 112 
special postal rates for, 118 

travelling facilities for, 118 
voting facilities for, 119 
unemployable, 115, 116 

domiciliary assistance for, 115, 116 
administering committees, 116 
financial, 116 

duty of local authorities towards, 115 

Local C4overnment Act, 1929, s. 5, provisions of, 115 

BLOCK GRANTS. See title Genebal Exoheqxjeb Gbants. 


BOARD OF CONTROL, 121—129 
Acts, etc., affecting, 121 

advisory board, representative of London County Council on, 126 
approval of nursing homes, etc., by, 126 
commissioners under, 122, 123 
reports by, 123 
constitution of, 122 
estimates of, 122 

functions of, under Lunacy and Mental Treatment Acts, 123 — 12 

approval of premises and admission of patients to certain 

[forms of care, 126, 127 

care of patients, 125, 126 

application of mechanical restraint, as to, 125 
correspondence with patients, 124 
death of patient, notification of, 125 
documents, examination of, 123, 124 
amendment of, 124 

illegal charge of person of unsound mind, as to, 126 
inquiries by, 125 
power of discharge, 125 

exercise of, in certain cases, 125 
reports to, 124 

as to patients detained in private families and charitable 

[institutions, 126 


visitation of, 126 
visitation by, 124 

production of patient, documents, etc,, on, 124 
under Mental Deficiency Act, 127 — 129 
approval of premises, 129 
care of patients, 129 
examination of documents, 128 
on admission, 128 
continuation, 128 
power of discharge, 128 
state institutions, 129 
visitation, 128 
history of, 121, 122 

judge in lunacy, powers reserved to, 123 

London, City of, expenses incurred by common council under Mental Treat- 

[rnent Act, as to, 126 

licensed houses in metropolitan area, 129 
Lunacy Commission, 121, 122 
patients received into single care, 127 
registration of hospitals by, 126, 127 
secretary and staff, 122 
supervision by, main issues of, 123 


BOARD OF EDUCATION, 130—140 
annual report of, 134 

information to be included in, 134 
arbitration, as, 140 
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BOABB" OF EDUBATiOH— ' 

' eonsuitatB^'s committee, constitiition of,. 131 ' ,, , 

reports of, 131, 132 

determination of questions and disputes by, 134™“ 136 ,, 

' between local educational authorities and managers of non-providecl schools, 

■ ^ ■ . '■ _ . . ■ nss 

' V, ' . general principles as to, 134> 133 
. instances of,' 13o,' 136 . . ' 

,imy not administer oath, 134 
' 'm.ust act judicially, '134 ' 

or cerifomri on failiire to, 134 
documents of, as evidence, 131 
duties and powers of, 131 
educational endowments, 138 

Charitable Trusts Acts, application of, 138 
Charity Commissioners, exercise of certain powers of, b^’, 138 
legislation affecting, 138 
functions tlie Board do not perform, 137, 138 
govermnent schools, as to, 137 
general policy of, 138 — 140 
grant-aided schools, 137 
curriculum of, 137 
pay, etc., of, teachers in, 137 
text-books for use in, 137 
grants by, 131, 140 
condition of, 140 

reducing or withholding, powers of, 131 
regtilations for the payment of, 131 
inmates of prisons, instruction of, 132 
inspection by, 134 

duty of inspector, 134 
litigation by or against, 131 
local education authorities, 137 — 139 
general policy in regard to, 138, 139 

Education Act, 1921, s, 148 (1), pro%dsions of, 140 
members of, 130 
non-statutory bodies, 132, 133 

Adult Education Committee, objects of, 132 
Burnham Committees, 133 

constitution and object of, 133 
juvenile organisations committee, 132, 133 
chief aim of, 133 
constitution of, 133 
origin of, 132 

secondary school examinations council, 133 
chief function of, 133 
constitution of, 133 

meetings of, Board's officers may attend, 133 
reports by, 133 

scrutiny of examination papers, 133 
president of, 130 

nominations for, 132 
private schools, 137 
proceedings of, 131 
public inquiries by, 136, 137 

cireumstaxiees demanding, 136, 137 
approval of bye-laws, 137 
compulsory acquisition of land, 137 
endowment of non-provided schools, 136 
enforcement of the duties of a local education authority, 136 
grouping of non-provided schools of the same denomination, 136 
whether a new school is necessary, 136 
school, necessity for, considerations on determining, 134, 135 
buildings, not provided by, 138 

teachers, salaries of, reports, of Burnham Committees, 133, 134 
sugpstions for the consideration of,” 139 
not civil servants, 130 
statutory regulations, issue of, 139 
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board: OF TBADE, Ul^lU 
constitution of, 141 
establishment of, 141 
foreshore, authority and control over, 143 

consent to acts of local authority, necessity for, 143 
reconstruction of bridges and works on, as to, 143 
‘‘ foreshore,” definition of, 143 
gas examiner, appointment by, 142 
local authority, 142 
referees, appointment of, 142 

appeal against requirements of, 142 
general functions of, 143, 144 

Boiler Explosions Acts, inquiries under, 143 
customs and excise, 143 
merchant shipping and seamen, 143 
patents and designs, 143 
pleasure boats, 144 
trade statistics, 143 
meaning of term, 141 

must control the hall-marking of gold and silver goods, 143 
keep apparatus for testing petroleum, 143 

the flash point of oils, 143 
powers of, gas undertakings, as to, 142 

Gas Undertakings Act, 1920, orders under, 142 

referees, appointment of, 142 

post-war alterations of, 141, 142. 
president of, 141 
weights and measures, 142, 143 

coal, approval of bye-laws for the sale of, 142 
custody and examination of standards of, 1 42 
power to make general regulations as to, 142 

short weight, Sale of Food (Weights and Measures) Act, 1926, s. 9 (1), pro- 

[visions of, 143 

stamps, obliteration of, 142 
verification and stamping of, 142 

BOATS AND BOATMEN. See title Pleasuhe Boats. 

BOATS, CANAL. See title Oan-al Boats, 

BONDS, 145—153 

corporation, 145 — 152 

availability of money raised by, 146 
certificate, 146 
form of, 150 

death or bankruptcy of holder, 147 
denominations of, 145 
interest on, 147 

payment of, 147, 148 
introductory note, 145 
issue of, margin covering, 146 
mode of, 146 

.. price of, 146 . ■ . . . 

joint holders of, 147 
model clause, 148 

Coventry Corporation Act, Sehed. VI., provisions of, 149 — 152 
period of, 145, 146 
register of holders, 147 
repayment, 148 

bond issued at a discount, 148 
funds out of which, 148 
premium on, freedom from income tax, 146 
renewal of bond, 148 
security for, 145 
stamp duty, 147 

transfer, on, 147 . 

status of, 145 

transfer and transmission of, 147 
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.BONDS — continued. 

liOndO'ii, City of, bonds issued by, 152 . . 

County Coimcil, issue of housing bonds by, 153 

'Stock 'eertiiieates by, 152 . 
powers of local authorities to issue, 152 

Piililic Aritliorities and Bodies (Loans) Act, lOIG, pro\i'sions of, 152 
BONDS, HOUSING, ^ee title Housixa Bonds. 

BOOKS, ACCOUNTS, AWARDS, ETC., CUSTODY AND INSPECTION OF. 

-■ [Ncc ■■ title R,E€obds and Documents. 

BORIC ACID IN FOOD. See title Presebwatives. 

BOROUGH. Sec titles Chabtebs of Ixcobfobation ; County Bobouoh ; 

[Municipa l Cobpojk ations . 

BOROUGH ACCOUNTANT. See title Financiad Officer. 

BOROUGH ACCOUNTS, 154—163 

Accounts (Boi^oughs and Metropolitan Boroughs) Regulations, 1 930... 157 
accounts subject to audit, 159 
final ledger account, 159, 160 
application of, 157 
balance sheet, 158 
expenditure and costs accounts, 159 
subsidiary services, 159 
final .accounts, 158 
general loans, 160 
. ....... ' impersonal accounts, 167 ■ 

income and expenditure, 157 
loan and capital accounts, 159 

personal accounts, 157 
primary i^ecords and accounts, 158 
(Payment into Bank) Order, 1922... 156 
county and non-county boroughs, differentiation between, 1 55 
date of closing, 160 
education, 155 
financial returns, 161, 162 
contents of, 1 62 

Local Government Act, 1033, s. 109, provisions of, 1 62, 1 63 
sinking or redemption funds, 1 62 
Financial Statements Order, 1921. *.156 
former practice, as to, 154 
general rate fund, 154 

payments out of, authority for, 154* 
exceptions to general rule, 155 
receipts to be carried, 154 
transactions to be entered under, 155 
liousiug, 155 

Housing Accounts Or<ler, 1 920 ... 1 56 

Local Authorities (Audit) Order, 1 928 ... 1 57 

Local Government Act, 1033, ss. 185, 187 (1), provisions of, 154 

s. 235, provisions of, 156 

London, 163. See Local Government Act, 3933, Parts X. and XI. 
metropolitan, 156 
police, 155 

probation of offenders, 155 
Public Assistance, 155 
publication of, 160, 161 
abstract of, 160 
epitome of, 161, 162 
public baths and libraries, 165 . 

Rate Accounts Order, 1926... 157 
rating accounts, 154 

regulations of Minister of Health as to, 156 
remuneration of officials, 155 . 
sewage farms and markets, 155 ’ ' 
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BOROUGH 

trading Tindertaldugs,' 154 
, eleetrieity, 155 
. gas, 155 , 
transport, 155.. . 
water, 155 

trust and charity funds, 155 

BOROUGH ALDERMAN, ^S^ee title AiiDEEMAN. 

BOROUGH AUDITORS, iS'ee title Axtbitobs. 

BOROUGH BRIDGES. #S^ee title Bbidges. 

BOROUGH COUNCILLOR, 164-— 175 
borough council, constitution of, 164 
disability for voting, interest in contracts, 170 — ^^172 
disclosure of, 170, 171 

Local Government Act, 1933, s, 76, provisions of, 171, 172 
married persons, 171 
sub-committee, members of, 172 
election of, 165 

electoral body, 164 

London, 175. See title Metropolitan Borough. 
number of, 164 
office of, 164 

acceptance of, 172 

declaration of, 172, 173 
amotion from, 174, 175 
disqualifications for, 165 — 168 
aliens, 165 
banlmiptoy, 165 

cessor of, 165 
conviction for oUence, 166 
corrupt or illegal practices, 166 
infancy, 165 
office of profit, 166 
official persons, 167 
auditor, 167 
coroner, 167 
recorder, 167 
school teachers, 167 
poor relief, 167, 168 

Blind Persons Act, 1020, exceptions under, 167 
existing member of council, as to, 168 
regular forces, 168 
surcharge, 168 
exemption from, 172 
qualifications for, 165 

proceedings in respect of, 168™~170 

member acting when disqualified, 168, 169 

Chelmsford Committee, report of, 169, 170 
petition, 168 
re-election to, 165 
term and tenure of, 173 
vacation of, 173, 174 
absence, 173, 174 

member on active service, of, 173, 174 
declaration of, 174 
resignation by, 173 

abolition of penalty on, 173 

BOROUGH ENGINEER AND SURVEYOR, 175—183 

accepting fee or reward other than his proper remuneration, 180 
accounts of, 178 
appointment of, 177, 178 

Local Government Act, 1933, provisions of, 177, 178 
notice terminating, 177 
borough engineer, title of, 177 
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BOEGTOH ENGmEER' AKD 
'', .eonsultiiig survejw, 180' ' 

necessity for, 180, , , 

remnneration of,' 180 
deputy surveyor, a-ppointinent of, 177 
duties of, J 75, 179, , , 
buildmg, as to-, 179 
" ;'coiis,tmctiva, 175 
, .gas,' water,. and electricity, 179 
■ '■ ' .liighways, 179 ■ 

private streets, 179 ' . 

refuse, sewers, etc., 179 
sanitary, 175 

interest in contracts, 179, 180 

' Local Government Act, 1933, provisions of, 180 
notice of, 180 

penalty on failure to give, 180 
. London, metropolitan borough council to, ISO- — 181 
appointment and removal of, ISO, 181 
duties referred to, 181 — 183 

London Metropolitan Management Acts, provisions of, 180, LSI 
member of council, disqualification for office of, 178 
Minister of Transport, control of, 173 
qualifications of, 178 
administrative, 178 
" fit person,*' 178 
scientific training, 178 
security 178 
superanmiation rights of, 178 
surveyor of highways, office of, 176 

Highway Act, 1835, provisions of, 170 

transfer of functions of, to local authorities, 170, 177 

vacanc5^ of, 178 

BOROUGH FUNDS ACTS, S^ee title Bills, PAELiAMEiv^TAiiY and Pkivatil 

BOROUGH JUSTICES. See title Justices of the Peace. 

BOROUGH MEDICAL OFFICER OF HEALTH. See title [[^Iedical Officer of 

[Health. 

BOROUGH POLICE, 18L— 198 
Acts affecting, 181, 185 
administration of, instructions as to, 188 
application of term, 185 
borough constable, 190 — 194 
appointment of, 195 
additional, 195 
duties of, 193--194 

connected with the police,*’ 193 
extra, 193, 194 

allowances for, 193, 194 

Explosives and Petroleum Acts, enforcement of, 191 
firemen, 194 

money, collection of, 194 
traffic control, 194, 195 
jurisdiction of, 190, 191 

outside area of borough, 191 
mutual aid agreement, 191 
powers of, 192, 193 

admitting to bail, 192 
arrest without warrant, 192 

of person disturbing public peace, 192 
suspected Mon, 192 

protection of in execution of Ms duty, 1 92, 193 
retirement, etc., from force, 197, 198 
. compulsory, 198 , 

~ notice of intending, 197’;- 

penalty on failure to give, 197 

3 



Index 


BOBOtJGH POLICE™-con#/iwefZ. ' 

, borougii coBStable~-co•^^^'m^^e£?. 

retirement;, etc., from force — continued. 
pension on, 197, 198 

“ approved service,’’ 198 
return of clothing, etc,, on, 198 
status of, 191, 192 

a servant of the Crown, 191, 192 
personal liability of, 191 
“ constable,” office of, 189 
control of, 187, 188 

chief constable, 187 

in accordance with Police Acts and regulations, 188 
county police, consolidation with, 185 
forces, list of, 186, 187 
number of, 185 

disciplinary measures, 196, 197 
authority for, 196 

chief constable, punishment by, 196 
appeal against, 196 
dismissal, 196, 197 
reduction, 196, 197 
suspension, 196 
inspection of, 188 

London. title Metbopolitan Police. 
organisation of, 189, 190 
beats, 189 

“ ordinary police work,” 189 
police district, 189 
prescribed ranks, 189 

number and designation of, 189 
Secretary of State, approval of, 189 
sections, grouping of, 189 
special departments, as to, 189, 190 
coroners’ inquiries, 190 
CJ.D., 190 

headquarters staff, 190 
lost property, 190 
training of recruits, 190 
warrant officers, 190 
women police, 190 

station, reserve and other duties, 189 
pay and conditions of service, 195, 196 
conditions, model, 196 

pay, in accordance with Police Regulations, 195 
police force, types of, 184 

Acts affecting, 184 
purposes, grant for, 188 
withholding, 188 
strength of, supplementing, 190 
traffic control, 194, 195 

Road Traffic Act, 1930, s. 49, provisions of, 194, 195 
Town Police Clauses Act, 1847, s. 21, provisions of, 194, 195 
watch committee, control by, 188 

BOROUGH SURVEYOR. See title Bobough Engineer and Sxjeveyoe. 

BOROUGH TREASURER. See title Treasurer. 

BOROUGHS ROYAL. ^S'ee title Royal Boroughs. 

BORROWING, 199-^226 

advantages and disadvantages of, 200 — 202 
capital assets, 219, 220 

records of, 220 
estimates, 218 — 219 
expenditure, purpose of, 219, 220 
records of, 220 
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BOREOWING— roniMiJffd. 

capital fond, 22i — 223 

precedent for establishment of, Liverpool Corporation (General 
[Powers) Act, 1930, provisions of, 22 } — 223 
purposes, utilisation of redemption and sinluTifir j’nnds for the purposes 

■ ■ ■ [ 01216-^218 

difficulties attaching to, 210 
income tax, 216 
interest, 216 

investment, costs of, 21 G 
funded and unfunded debt, 219 
what included in, 219 
general observations on, 199, 200 
loan consolidation, 220 

mortgages, pooling of, 221 



local authority, by, 200, 201 

considerations to be regarded, 201 
forms of, 205, 206 

loans, earmarking to bon'owing powers, 200, 207 
Aceoimts Order, 1930... 206, 207 
irredeemable, 207 
repayment of, 207 — 210 
date of, 210 

local authority contrasted with commercial concern, 20S 
methods of, 210 — 216 
annuity, 212 
instalments by, 21 1 
advantages of, 21 1 
example of, 211 

redemption funds, 215. jSW Rkuemptiox Funx^s, mfm. 
.sinking funds, 212 — 215. Bee Hikkixg infra, 

periods for, equation of, 210 
authority for, 210 
maximum, 208, 200 

special Actspas to, 209 

Local Government Act, 1933, provisions of, 209 
report of select committee as, 208, 209 
provisions for, returns to Minister of Health, 205 
form of, 205 

order of Minister on, 205 
penalty on failme to make, 205 
statutory’ declaration as to, 205 
“ repayment ’’ variations in ineaiiing of. 208 
suspension of, 209 
security for, 206 

common form of, 206 
revenues of the authority, charge on, 206 
priority of, 206 

methods of, 200 
powers of, 202, 203 

earmarking loans to, 206, 207 
general purposes bill, contained in, 203 
Local Government Act, 1933, s. 195, provisions of, 202 
promotion of local Act for, 202 
clauses ill,' 203 - 


sanction to loan by certain local authorities for smaller authorities, 203 

county eouncih by, 203 
appeal against refusal 
[of, 203 


Government, 203 

appropriate department for, 203 
loans not requiring, 204, 205 

City of London, privilege of, 205 
procedure on application for, 203, 2ff4 
refusal of, 204 
sanctions to loans, 203, 204 
form of, 204 
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BORROWING— confm?/ec^. 

; local' aiitliority, by— 

trustee securities, 207 , 

Trustee Act, 1925, Part I., provisions of, 207 

securities issued by local authorities, as to, 207 
London , empowering Acts, as to, 223 
City of, powers of, 224 

Metropolitan Board of Works (Loans) Act, 1869, provisions of, 223 
powers of county council, 223, 225 
metropolitan borough councils, authority for, 224 

powers of, 225, 226 

Minister of Health with consent 
■■ [of, 226 

Metropolitan Water Board, issue of stock by, 225 

regulations as to, 225 
mortgage, by way of, 225 

redemption funds, 215, 216 
accumulating, 213 
contributions to, 215, 216 
meaning of term, 215 
non- accumulating, 215 
redemption of stock by, 215 
separate account to be kept of, 2-16 

Stock Regulations and Consent Order, subject to, 215, 217 
sinking funds, 212 — 215 
accumulating, 213 
accumulation of, 213, 214 
investment of, 214 
rate of, 213, 214 
adjustments of, 214, 215 

contributions of local authority, 215 
application of, 213 
surplus, 213 

Local Government Act, 1933, s. 213, provisions of, 213 
methods of repayment by, 213 
nature of, 212 
non- accumulating, 213 
payments to, 215 
reduction of, 213 
sums paid in, investment of, 213 

BOUNDARIES, ALTERATION OF. Nee titles Alteration of Areas ; County 

[Borough, Creation of ; County Review 

BOUNDS, BEATING THE. See title Beating the Bounds. 

BOWLING GREENS. See title Games, Provision for. 

BREAD, 221—2^0 

bakers, safeguards for, 228, 229 
average weight of loaves, 228 
bond fide mistake, 228 
causes beyond control, 228 
evaporation, 228 
fancy, 228 

french loaf, 228 
■;,;What is, 228 
London, law affecting, 230 

London Bread Act, 1822, provisions of, 230 
sale of, by weight, 227, 228 

cut in slices and wrapped, where, 227 
exceptions to, 227 

loaves to weigh an integral number, of pounds, 227 
exceptions to, 227 
net weight, meaning of, 227 
overweight, as to, 227 
retail, 227 

Sale of Food (Weights and Measures) Act, 1926, special requirements of, 227 
wholesale transactions, 228 
warranty, defence of, 228 
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BREAD— , 

Sale of Food (Weights and Measures) Act, 1926, 'prosecutions under, ,229 
formalities to be obserx^ed, 229 
of assistant : by employer, 229 
scales and weights in shops, 229 
obligation to'' weigh, 229 
statutes relating to, 230 

BREAKma ITP 'OE ROADS, 230— 240 
area of, user,’’ 231, '' 
common law rule as to, 230 

exceptions to, 230 
general observations on, 230, 231 
local authorities, statutory rights of, 232—235 
electricity, 234 

frequent breakings-up, avoidance of, 234, 235 
emergency works, as to, 235 
gas, 233 

Gas Regulation Act, 1920, order under, 233 
sewers, 232 

telegraphic services, 234 

iicensees of Postmaster-Generai, as to, 234 
tramways and light railways, 23p, 234 
authority to construct, 233, 234 
Light Railways Acts, provisions of, 233, 234 
water, 232, 233 

compensation for damage, 232 
laying pipes for the delivery of, 232, 233 
main, route of, 232 

Public Health Act, 1875, provisions of, 232 
London. ^See title London Streets. 
passage, right of, 231 
obstruction of, 231 

power of, local authorities cannot grant, 235 
private companies without parliamentary powers, 235 
persons, by, 238 

Waterworks Clauses Act, 1847, provisions of, 23S 
reinstatement of, 239 

ail convenient speed, with, 233 
keeping in repair, periods of, 239 
statutory undertakers and promoters, by, 235 — 238 
electricity, for the purposes of, 237, 238 

by authorised undertaker other than local authority, 238 
repairing authority, 237, 238 
consent to, 237 
notice of, 237, 238 
gas and water, 235 

land not dedicated to the public, in case of, 233 
service pipes, 236 

cost of %vorks, 236 

work, notice of commencement and plans of, 236 
superintendence of, 236 
tramways and light railways, 236, 237 
alteration of gas or water mains, 236 
telegrapliic apparatus, 236 
breaking up of footways, 236 

rights of local authorities and others, reservation of, 237 
sewers and drainage, interference with, 237 
superintendence of works, 236 
subsoil, ownership of, 231 
decisions as to, 231 
metropolitan borough, as to, 231 
Public Health Act, 1907, s. 47, application of, 231 
street improvements, alteration of water or gas pipes on, 240 
expenses of, 240 
notice to owner of, 240 , . 

public utility company sustaining damage by reason of, 240 
works, lighting and guarding of, 238, 239 


Index : 

BRIBEBY. See title Cobbuption in Oppicb. . 

BRIDGE TOLLS. title TOLLS and Stallages. 

BRIDGES, 241—259,, „ 

: adoption ;of, 242, '243 ■' 

local antliorities by, 243 

agreements between highway authorities as to, 248 

alteration of electric cables, etc., expenses of, on widening, repairing, etc., 252 
amenities, protection of, 257, 258 
advertisements from, 258 
ancient bridge, 258 ' 

Bridges Act, 1929, application of, 252 

authorities under, 253 

agreements with bridge owners by, 253 
bridge partly in one area and partly in another, 253 
City of London, 253 
order of IVGnister imder, 253 
application for, 253 
canal, stoppage of traffic on, 254, 255 
consent of owners, where necessary, 254, 255 
date of operation, postponement of, 254 
execution of works specified in, for, 253 
mains, pipes, cables or wires of public utility under- 
[takings, considerations as to, 254 
maintenance of bridge, as to, 253 
preliminary matters, rules as to, 254 
purposes of, 252 

reconstruction or improvement of bridge foi% expenses 

[of, 254 

arbitration as to, 254 
grants for, 255 

statutory provision for protection of public utility 

[undertaking, as to, 265 

swing bridge, in case of, 253 
toll bridge, where, 253, 264 
transfer of property, rights, etc,, by, 253 
Road Fund, grants from, 25^5 

canal, 251 

common and statute law as to, development of, 241 — 244 
county, 244 — 246 

definition of, 244, 245 
what is, 244, 245 
culvert, 244 
floating bridge, 244 

Highway Act, 1835, s. 67, as to, 244 

foot, 257 

repair of, 257 

highway, distinguished from, 241 

London County Council, bye-laws for the regulation of certain, 260 
maintenance by, 259 

laying mains over, statutory provisions for, 260 
maintenance and repair of roads over, 260 
metropolitan borough councils, powers of, 260 
malicious damage to, 258 

Minister of Transport, advance of money to highway authorities by, 248, 249 
classification of roads by, 249 
orders as to strength and maintenance of, 248 
traffic using, 248 
j30wers of, 248, 249 

new. Board of Trade requirements as to, 250 
Road Fund grants for building, 250 
^ submission of schemes for, to Minister of Transport, 250 

nuisances on, 258, 259 

non-repair, remedies for, 259 
reinstatement of, by Postmaster-General, 252 
repair of, approaches to, 246, 247 

for safety of persons using highway passing xmderneath, 258 
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BEH^GES— corfciSmwec?. 

repair of, common iaw doctrine, 242 

statutory obligations of local authorities as to, 242 — 244 
non-repair, indictment for, 247 
remedies for, 259 

summary proceedings by highway authority, 247 
person liable for, agreement with urban authority as to, 248 
ratiom temirm, 24:1, 
statutory owners by, 250, 251 
trustees of the turnpike by, 247 
responsibility of local authorities as to — 
county borough councils, 245, 246 
councils, 245, 246 

non-county boroughs and urban districts, 245, 246 
prior to Local Government Act, 1929... 245 
statutory owTiers of, repair and maintenance by, 250, 251 
light railways, 252 

public utility imdertaking, compensation for damage to, 252 
railway companies, 251 

highway, line crossing, as to, 251 

reconstruction w4iere “ maintenance ” necessitates, 251 
tramway companies by, 251 

strength, standard of maintenance, etc. of, apportionment of expenditure on, 248 

order of Minister of Transport aifect- 
[ing, 248 

toil, 255 

compulsory acquisition of, 256 

exemptions from, 256 
procedure for, 256 
exemption from, 255 
freedom from, agi‘eeinents for, 255, 256 
“ toll,” definition of, 255 
transfer of, 256 

grant from Koad Eund for purpose of, 256 
trafiic over, appeal against restriction of, 248 

order of Minister of Transport, as to, 248 
user of, prohibition and restriction of, 249, 250 
inspection of bridge on, 250 
costs of, 250 

notice to Minister of Transport as to, 249 
notices of, 249 

contravention of, penalty on, 240 
“ jproper position ” of, 249 
persons aggrieved by, appeal of, 250 
removal, alteration or modification of, 250 
weight of vehicle, 249 

“ axle w^eight,” meaning of, 240 
Road and Rail Act, 1936, s. 30, provisions of, 249 
widening and improving, conveyance of land hy commissioners of works for the 

[purposes of, 245 

BRIDGES OVER STREETS, 260---262 
alteration or removal of, 260 
request for, 261 
former law as to, 260 

interference with telegraph line by. Telegraph Act, 1878, s. 7, application of, 261 
licence for, 260, 261 
conditions of, 260 

contravention of conditions of, penalty for, 261 
expenses of grant, 260 
refusal of, appeal against, 261 
London, City of, consent of corporation, necessity for, 202 

county of, no specific power to control erection of, 262 
Rubiic Health Act, 1925, s. 27, local authorities under, 261 

metrojpolis, does not apply to, 261 
provisions of, 260, 261 
. administration of, 261 
rights of property owners to be observed, 261 

tramway, railway, dock, harbour and electricity companies, as to, 260 
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BRIDLEWAY. title Roads C-lassieication, 

BRINE PUMPING, 262--~265 

Brine Pumping (Compensation for Subsidence) Act, 1801, object of, 262 

, scheme of, 262, 263 

' compensation board, 263 

contributions towards building costs by, 264 
establishment of, 263 
members of, 263 

appointment of, 263 

disqualification for, 263 
purchase of land by, 264 
regulations as to claims for, 264 

claims for, exceeding £1000, rights of brine pumpers to be heard, 

' ' [264 

neglect or default of claimant, 264 
onus oi proof, 264 

regulations as to form of, hearing, etc., 264 
title of claimant, 264 

appeal on questions of, 264 
districts, 262, 263 

memorial to Minister of Health as to formation of, 263 
provisional order for, 263 
funds, formation of, 263 
rate for, 263 

on brine pumpers, 265, 
grounds for, 264 

injury or damage to houses provided under housing scheme, for, 

[263 

wdio may not receive, 263, 264 
subsidence, date of happening, 264 

BROTHELS. 6^66 title Disordebly Houses. 


BUDGETARY CONTROL, 265^281 
budget, capital, 278 — 281 

capital expenditure, necessity of budgeting for, 278 
Ministry of Health report on, 278, 270 
regulations for the control of, 280 
estimates on capital account, 280 
statements as to loan charges, 279, 280 
budget, revenue, 275 — 2TS : 

estimates, supplementary, 277, 278 
what included in, 276 
report of finance committee, 277 
skeleton estimates to be prepared, 275 
budgeting, practice of, 267-— 260 
budget, period of, 269 

continuous review of activities, necessity for, 271 
county council, levy of rates by, 268 

submission of estimate of income and expenditure to, 267 
councils, provisions of Local Government Act, 1933, as to, 267 — 269 
estimates, as a measure of control, 270 
rates and precepts, 267, 268 

Rating and Valuation Act, 1925, s. 12, provisions of, 267 
duties of local authorities under, 267 
spending committees, control over, 269 
Haldane committee, report of, 270 
capital expenditure, regulations for the control of, 280 
chief financial officer, duties of, 275, 276 

preparation of estimates by, 275, 276 
complete, necessary constituents of, 271 
estimates on capital account, 280 

skeleton, preparation of, 275 
supplementary, 277, 278 
expenditure, general observations on, 26,5-— 267 
increase of, reasons for, . 266 
need for control of, 265 

[ 21 1 


Index 


BUDGETABY CONTR OL—coni inued, 

jSxianee committees, appointment of, 26S, 269 
chief financial officer, report by, 269 
implications of, 269 — 275 

income and expenditure, budget as a forecast of, 270 
estimates of, 268 

loan charges, statements as to, 279, 280 
local authority, definition of, 267 
• rate, rationing, 272— 274 ■ , 

, disadvantages attaching to, 274 
..rates, stabiiisation of, 271, 272 ■■ 
difficulties of complete, 272 
essentials for, 272 
rationalisation schemes, 274, 275 

application of, examples of, 274, 275 
meaning of, 274 


BUILDING, 281—289 

appearance or design of, control over, 286 

relaxation of bye-laws for the purposes of, 286 
town and coimtiy planning schemes, under, 286 
back-to-back houses, 286, 287 

local authorities, powers of, 286, 287 
prohibition of, 286, 287 
what are, 287 

\ " basements .below ground, 285 ■ ■ 

buildings, classification of, 285 
.domesticv** 285- 
‘‘ public,’’ 285 
‘‘ warehoiise,” 285 
'..byedaws," 282—284 - 
air space, as to, 282 
enforcement of, 284 
exemption from, 284 

buildings of county council, 284 

Government department, 284 
local authorities, 284 
railway companies, 284 
general application of, 282, 283 
height of buildings, as to, 285 
new building, with reference to, 282, 283 
Public Health Act, 1875, s. 157, piwisions of, 282 
requirements included in, 283 
stability, prevention of fire, health purposes, 282 
dangerous structures, 287 
fencing, 287 
justices order, 287 
notices as to, 287 
factories, 285 

escape from fire, provision of means for, 285 
Factory and Workshop Act, 1901, provisions of, 285 
height of, 284, 285 

London, in, 285. See title LoNnox BnmDXXG Act. 
line, 286 

operations, regulation of, 281 
safety of the public, 287 — 289 

building operatioirs, precautions during, 288 
erection of hoardings, etc., 288 
platforms and stands, 289 

Public Health Act Amendment Act, 1890, s, 37, 
public buildings, as to, 287, 288 
churches or chapels, 288 
means of ingress and egre^, 288 
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BOTLDINC4“--con£mM-ec^. ' 

sanitary conveniences j 289 
' /factories, in,, 289 ' 

■'/■generally, 289 ' ■ ' 

temporary, control of, 281, 282 
caravan,: 281 

BUILDING AND, IMPRO'VEMENT LINES, 290—297 
building lines, 291— 294 

erection or alteration of buildings, on, 292, 293 

Public Health (Buildings in Streets) Act, 1888, s. 3, provisions of, 292 
application of, 292 

buildings used for railway purposes, 293 
consent of authority tinder, 292 
“house. .. on either side thereof,” meaning of, 293 
penalty on breach of, 293 
proceedings under, dismissal of, 293 
subsequent, 293 

refusal of plans by consent, 293 
London, duty of superintending architect to define, 297 
appeal against decision of, 297 
power to prescribe, 290 
reconstruction of buildings on, 291 

building projecting beyond, 292 
right of local authority to prescribe, 291 
setting back or forward, 291 
compensation on, 291 
arbitration as to, 291 

Roads Improvement Act, 1925, under, 294, 295 

coi’ners, obstruction of view at, restriction of, 294 
compensation for, 294 
prescription of, 294 

compensation for, 295 
plans and notices of, 295 
registration asdand charge of, 295 
distinction between, 290 
improvement lines, 295 — 297 

compulsory purchase of land for the purposes of, 297 
Public Health Act, 1925, s. 33, undei’, 295, 296 
prescription of, 295, 296 
appeal against, 296 
compensation for, 296 
registration of, 296 
terms of, 296 

vaults and cellars, 293, 294 

consent of local authority to construction of, 294 

BUILDING BYE-LAWS, 298—307 

alteration of buildings in contravention of, 306 

building other than dwelling-house, use of for purposes of habitation, 306 
application for confirmation of, 302 
as to, circulation of air and ventilation, 299 
fire, prevention of, 299 
new buildings, structure, etc. of, 299 
streets construction, etc. of, 299 
paving of yards and open spaces, 299 
sanitary arrangements generally, 299 
buildings, chimneys, etc., height of, 300 
cinematograph buildings, special safety provisions for, 301 
conversion of buildings, 306, 307 
erection of new building by, 307 
general purposes of, 298, 299 

hoards, etc., erection of during building operations, 307 
lighting of, 307 

requirements of local authority as to, 307 
impeding execution of scheme under Town and Country I*lannmg Act, 1932... 

new btdldings, classification of, 303 
domestic, 303 
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new buildiiigs, . classification of — contirmed, 
public, 303 
, warehouse, 303 ■ ■ 
working-classes, dweilings for, 303 
erection of, operations treated as, 300 
what are, 303, 304 

within the meaning of, 304 
street, enforcement of conditions on approval of, 306 
streets and buildings, model bye-laws as to, 302, 303 
districts devised for, 302, 303 
intermediate, 302, 303 
rural, 302, 303 
urban, 302, 303 
plans, approval of, 300 

period for, 305 
retention of, by council, 305 
submission of, 305 

powers of local authorities to make, 298, 299 

Public Health Act, 1875, s. 157, provisions of, 299 

extension of under Public Health Act Amendment Act, 1890.,. 299 
smoke, abatement of, 301 
suspension of, 302 

powers of Minister of Health as to, 302 
work, commencement of, 306 

contrary to, expenses of removal of, 300 
working- classes, housing of, back-to-back houses, as to, 302 

Housing Act, 1930, provisions of, 301 
work required by, execution of by owner, 301 

local authority, 
[301 

power of entry for execution of, 
[301 

appeal against, 301 

workshop or factory, means of escape from fire, provision of, 301 

BUILDINGS, SAFETY PROVISIOHS OF. .S'cc title Safety Pbovisions of 

[Bxjildikgs and Stands. 

BUILDINGS, SANITABY CONVENIENCES, ETC. title Sanitaby Con- 

[V'ENIBNCES. 

BURGESS ROLL. iSee title Registbation of Electobs. 

BURIAL AND CREMATION, 308—313 
Christian,” 309 

right of, meaning of, 310 
churches, in, 310 
faculty for, 310 
consecrated ground in, 309 
coroner’s order, on, 309 
cremation, 313 
decent,” 308, 310 

disinterment, lawful authority for, 310 
without, 310 

disposal of remains, directions in will tis to, 310, 311 
Anatomy Act, 1832, provisions of, 311 
cremation, in case of, 310, 311 
grounds, management and control of, 311 
law, development of the j>oliey of, in England, 311, 312 
lawful disposition of the dead, 308, 309 
cremation, 30, 313 
maimer of, 310 

miscellaneous rights of, 312, 313 
dro'^uied persons, 312 
/cZo tfc ae, 312 
murderers, 312 

person djnng of infectious disease, 312 
seamen, 312 
stiUbom children, 313 
place of, 310 
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burial and cremation— eojKmMee^. 

. poor persons, of, 309 

Poor Law Act, 1930, provisions of, 309 
, . records of, 31 1 ■ 
registrar’s certificate for, 309 
rights and duties of private persons as to, 309— -311 
duty of executor, 309 

householder, 309 
husband, 309 
parent, 309 

rights of parishioners and inhabitants of parish, 309 
burial in parish churchyard, 309 
performance of service at, 309 
service, duty of minister to perform, 309 
performance of, layman by, 309 
over excommunicato, 309 
felo de se, Z09 
unbaptised person, 309 
unconsecrated ground, in, 309 

BURIAL AUTHORITIES, 314—318 
“ burial authority,” definition of, 314 

Burial Act, 1900, s. 11, provisions of, 314 
burial board, functions of, 316 

investment of borough coimcil with, 316 
district council with, 316 
joint committee, exercise by, 317 
parish council may adopt, 317 
transfer of powers and duties of, 315 

cemetery authorities, provision of cemetery by local authority under Public 

[Health (Interments) Act, 1879... 317 

functions of, 315 

burial grounds, consecration of, to arrange for, 315 
control and management of, 315 
financial matters of, 315 
provision of, 315 

interments, to provide table of fees for, 315 
registration of burials, graves, etc., 315 
London, in, local authorities, as, 317, 318 
City of, common council as, 318 
metropolitan boroughs, as to, 318 
powers and duties of, authorities exercising, 316 
vesting, transfer of civil powers of, 315 

BURIALS AND BURIAL GROUNDS, 319—351 
ashes, after cremation, burial of, 348, 349 
Burial Acts, adoption of, 320— 323 
rural parishes by, 322, 323 

parish council, w’here, 323 
procedure for, 323 
burial board, 320 

abolition of, 322 

transfer of powers, duties, etc. of, 322 
election of, 320 
members of, 322 
election of, 322 
qualification for, 322 
vacancies on, 322 

faculty of Consistory Court for, 333 
grant of, 333 

ground, special resolution to provide, 320 
adoption of, 320 

areas for which, 320 

boroughs and urban districts, by, 321 

Public Health (Interments) Act, 1879, provision 
[of cemetery under, 321 

consent of Minister of Health, necessity for, 321 
meeting for, 320 
notice of, 321 
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BmiALS AND BUEIAD GROUNDS-^on^m^weci. 
burial grounds j acquisition of, - 323— '332 

burial board, ■borough cotmcil acting as, .327, 328 , 
parish' council acting a-s,. 329, 330 
urban district eotsneil acting as, 32-9 
extension of churchyard, 324 
joint burial committees, by, 331, 332 
private burial grounds, 323, 324 
under the Burial Acts, 324- — 332 

elective burial board in boroughs and urban districts, 

, [325—327 

alienation of lands, 325 — 326 
consecration, 326, 327 
expenditoe, 325 
finance, 327 
rateability, 326 

■ restriction on -use of land for burial by Burial Act, 

- [1906...326 

admimstration of, 336^ — 339 

books and forms to be kept, 339 
burial ser\dce, arrangements for, 340 

fees for perfonnaii-ee of, 340, 341 ' 
buiials, register of, 338 
check of, 338, 339 
entries in, 338, 339 
clerk, appointment and duties of, 336 
fees generally, 340—342 
gi’ave plan, 336, 337 
graves, common, 337, 338 
register of, 337 
regulations for, 339, 340 
Government control and supervision of, 336 
inquiries as to, 336 
sanitary conditions of, 336 
management of, 332 — 340 

parish churchyard, 332 — 334 
new, selection of site for, 332 
regulations for, 339, 340 
under the Burial Acts, 336 

regulations affecting, 335, 336 
penalty on breach of, 335 
in parish churchyai’d, exclusive right of, 333 
registration of, 334 
strangers, of, 333 

rights of, piu’chase and transfer of, 349 — 351 
conveyance, model deed of, 350, 351 
service, 340 — 342 

fees for performance of, 340, 341 
without reference to coroner, 342 — 344 
burial, 343 

medical certificate, 342 
registrar’s certificate, 343, 344 
registration, 342, 343 

burials, without rites of Church of England, notification of, 334, 335 
register of, 334, 338, 339 ^ ^ ^ ^ ^ 

destruction of, or maldng false entry in, 335 
entries in, 338, 339 
search of, 334 
fee for, 334 
registration of, 334 

cemetery, superintendent of, appointment of, 336 
certificates for disposal, after registry, 346 
before registry, 346 
coroner, burial after reference to, 344—347 

burials without reference to, , 342 — 344 
, cases to be reported to, 344, ■ 345 

orders for burial by, record to be kept of, 347 
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BUBIALS AND BURIAL GBOtTNiDS—cojrWniied. 

cremation, burial of ashes after, 348, 349 
. disposal, certificate for, 346, 347 

record to be kept of, 347 
.notification of, 346, 347- 
, graves, common, 337, 338. 
register of, 337 

inquest, registration after, 345 
London, autliorities for, 352 
monument, erection of, 333, 351 
faculty for, 333 
property in, 334 
parish churchyard, 332 
brawling in, 334 
burial in, maimer of, 333 

registration of, 334 
right of, 333 

incumbent, status of, 334 
poor, burial of, 347, 348 
expenses of, 348 

Poor Law Act, 1930, provisions of, 347, 348 
registrar, cases to be reported to coroner by, 344, 345 
certificates of, 345 — ^347 
notification of disposal of body to, 346, 347 
registration of burial after inquest, 345 
sexton, office of, 334 

still births and deaths, registration of, 344, 345 

BITKNHAM SCALES. See title Teachers. 

BIJTTEB, MARGABmE AND CHEESE, 353~-358 
butter, composition of, 354 

containing more than 16 per cent, of water, 354 
definition of, 354 
factories, inspection of, 355 
registration of, 355 

notifiLcation to Minister of Agiiculture and Fisheries of, 355 
milk-blended, 354, 355 
preservatives, 356 
salt and colouring matters, 354 
clieese and margarine-cheese, 358 
factories for, registration of, 358 
fat contents of, 358 
London, law applicable to, 358 
margarine, composition of, 355 

mixture of butter and, 355 
description of, 357, 358 
exposed for sale,” 356, 357 
factories, 356 

inspection of, 356 
records of consignment from, 366 
registration of, 366 
labelling and marking, 356 — 358 
wrapper of, 357 

‘‘ wrapper,” meaning of, 367, 358 
“ parcel ” of, 356 

sale of when butter demanded, proceedings on, 357 
sale of. Food and Drugs (Adulteration) Act, 1928, provisions of, 363 
sampling officers, special powers of, 354 
taking of samples, 364 

BUTTEB-MILK. See title Butter, Margarine and Cheese. 

BYBtLAWS, 359—378 

abrogation or waiver of, 370, 371 
local authority by, 370, 371 
repeal of enabling Act, 370 
capable of two constructions, 369 
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BYB-L AWB— oontifimd. : 

■ctertiiled .copy as' evidence of, '373 . . " . ' 

eliaracteristies of, ' 365 — 370 

ambiguous, must not be,, 369 ,■■■■■' 

. certa'inty of terms, 369 ' 

■certain and definite' language, necessity for, 369 
intra vires of the authority by whom made, ,367,. 368 
reasonableness, examples of, 365, 366 
involving partiai restraint, 366 
lawful preferential treatment, as to, 366 
partial and unequal in operation, where, 365 
probable iiieonvenienee caused by, 366, 367 
stringency of, 366 

repugnant to genera! law, must not be, 368, 369 
creating a new offence, where, 36S 
common seal of council, necessity for, 362 
parisii council, in case of 362 
confirmation of, ' 363 . 

date of operation after, 363 
refusal to confirm,, 363 
eonstrizction of, 371, 372 

conflicting with Act under which made, wliere, 372 
Inteipretation. Act, 1889, s. 31, pro\Tisioiis of, 372 
made by local authority, 372 
rules for,. 371 

where all conditions precedent to validity fulfilled, 372 
creating a new ofience, Sfe 
Grown not bound by, 361 
definition of, 359 
distinguished from statutes, 360 
draft, public inspection of, 360 
enforcement of, 376 

ofienders, removal of, 375 
registration or licences, cancellation of, 375 
work, pzilling down offending, 375 
evidence of, 373 

certified copy of, 373 
forgery of, 375 

good rule and government for, construction of, 370 
interpretation of, made by corporation, when, 365 
public representative bodies, 365 
introductory observations, 359 — 301 
London, pow'ers of county eomieil to make, 375 
summary, 376— 378 

metropolitan borough couneik to make, 376 
siunmary, 378 

operation, date of, 363 
parish council, made by, 362 
penalties for breach of, 373—375 
injunction, 374, 375 
recovery of, 374 

powders of local authorities to make, 361 
good rule and government, for, 361 
construction of, 370 

under Advertisement Regrilation Acts, 362 
Education Act, 1921... 362 
Petroleum (Consolidation) Act, 1928.. .362 
publication and confirmation of, 362 — 363 

made but not confirmed before June, 1934... 363 

procedure under Local Government Act, 1933... 362 

Public Health (Confirmation of Bye-laws) Act, 1884, s. 3, 

[provisions of, 364 

of confirmed, 363, 364 

councils to interchange copies of, 363, 364 
inspection of, 363 
supply of copies of, 363 
terms of, amendment of, 360 

definite and ascertainable, 360 
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BYE-LAWS— 

testing validity of, 367 
void in part, 370 

BY-EASS ROADS, 379—383 
acquisition of land for, 381 
common land, 381 
compulsory, 381 

Development Commissioners, order of, 381 
jn’ovisional, 381 
exchange, by, 381 

Development and Road Improvement Funds Act, 1909, grants under, 379 
highway authorities roads, on, 382 
cost of, 382 

road in more than one area, as to, 382 
“ county road,” order declaring, 382 
introductory observations on, 378, 380 
Ministry of Transport Roads, on, 380 
approval of Minister, 380 
Treasury, 380 

construction of, highway authorities, notice to, 380 

objections by, 380 

Unemployment (Relief Works) 
[Act, 1920, s. 4, provisions of, 
maintenance and repair of, 380 [380 

protection of, 382, 383 

advertisements, regulation of, 382 
private Acts, under, 383 
schemes for, 382 
purpose of, 380 
term, application of, 380 

CABLES. See titles Electricity Supply ; Harbours. 

CABMEN’S SHELTERS, 383—384 

provision of, London, in, application for, 384 

commissioner of police, reference to, 384 

regulations by, 384 

powers of urban authorities as to, 383 
Public Health Act Amendment Act, 1 890, s. 40, under, 383 
use of, bye-laws affecting, 384 

regulations as to terms and conditions of, 383 

CABS. See titles Hackney Carriages ; London Roads and Trappic. 

CALCIUM CARBIDE. See title Carbide op Calcium, 

CAMBRIDGE, BOROUGH OF, 385—386 

assessment committee, representation of university on, 386 
borough council of, 385, 386 

rex^resentation of university in, 385 
mayor of, has no precedence over vice-chancellor of university, 386 
municijpal government of, conflicting claims of university of, 385 
X>olice force, control of, 385 

public entertainments, revocation of licences for, 386 
University of Cambridge, grant of licences for the sale of wine by, 386 
powers of proctors, 386 

representation in municipal government of, 385, 386 

CAMPS. See titles Education Special Services ; Tents, Sheds and Vans. 

CANAL BOATS, 387—391 

annual report by Board of Education, 391 
Minister of Health, 391 

children resident in, educational provisions for, 390 
school certificates for, 390 
definitions, “ canal boat,” 387 
“ master,” 387 
“ narrow ” boat, 389 
“ owner,” 387 
wide ” boat, 389 


Cx4NAL , 

*'* fi.y ” boat j meaning of, 389 
inspeetioii of power of entry for, 390 ,■ 

, appointment of, 391 .■ 

London, application of Canal Boat Acts to, 391 
marMng, 

occupation of as dwellings. Acts affecting, 387 
penalties for contravention of, 390 
petroleum, loading, conveying, ■etc., special regulations as to, 391. 
registration of, 388, 389 
. autborities for, ,388 
certificates of , 388 ■ 
fees on, 388 , 
inspection of boat, 388 
report on, 388 

llegnlations of 1878,. .388, 389 
stractiiral alteration of boat, 388 
registration and sanitary autborities, duties of, 390 

expenses of, 3,90, 39 i 

sanitary conditions, as to, 389 

infectious and otlier serious diseases, 389, 390 
inspection of, 390 

CANDIDATE. See title Electioks. 

CANNED FOOD. See title ADunTEBATiox of Food. 

CAPITAL ASSETS. title Borrowing* 

CAPITAL EXPENDITITEE. See titles. Borough Accounts; County' 
.Accounts ; Eura.l District CouNcm Accounts ; Ebb an District Council 
Accounts. 

CANALS, 392—399 

advances for the construction, improvement or maintenance of, 392 
bridges and approaches, 393, 394^ ^ ^ ^ ^ ^ 

over, adoption and maintenance of by local authority, 394 
county councils, powers of, 394 
liability to repair, 394 
buildings and sky signs, 396 

bye-laws affecting, approval of Minister of Transport for, 393 
canal, w’hat inel tided in term, 392 
under Bridges Act, 1929.. -392 

Eegulation of Railways Act, 1873... 392 
canal companies, savings for, 397 — 309 
under Bridges Act, 1929. ..398 
Electricity Acts, 398 
Public Health Act, 1925. .,398 
Eoads Improvement Act, 1925. ..397, 398 
Town and Country Planning Act, 1932... 398 
charges, traiBfic, etc., as to, Sfe 

construction of works affecting by local authorities, 396 
consent of canal company to, 396 
derelict, compensation for damage bj' water from, 393 
order of Minister of Transport as to, 393 
disused, application by local authorities as to, 393 
injury by local authority to, remedy for, 397 
interference with bridge’s crossing, 396 
navigation of, 396 
water supply to, 396 
wharfs, quays, etc,, of company, 396 
works, etc., of company, notice of, 396 
consent of company to, 396 

refusal of, arbitration on, 396, 397 
London, City of, common council, powers of , 399 

county of, protection of dangerous places on, 399 

Canals Protection (London) Act, 1898, provisions of, 399 
appeal against requisition under, 399 
metropolitan borough councils, powers of, 399 
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CANALS-— . 
pollution of, 395 

filthy water distinguished from sewage, 395 
purity and quality of water, deterioration of, 395 
Private Street Works Act, 1892, s. 22, provisions of, 397 
liability of canal company under, 397 
rating of, 392 ■ • ■ ' 

sewers, and pollution, 395 

local authorities, powers of, as to, 395 
drains, etc., laid by local authority, powers of canal company to take up 

[or divert, 395 

sky signs, device relating exclusively to business of canal coropany, as to, 396 
towing-paths, 394, 395 

interference by local authorities with, 395 
public footpath as, 394 
right of way over, 394 
, sewers under, 395^ 
wires along, 395 

Town and Country Planning Act, 1932, canal companies as statutory under- 

[takers under, 392, 393 

“ statutory imdertakers,’’ definition of, 392 


CANALS, BATING OF. titles Baiu ways, Bating of 
CANCEB, 400—406 

action by local authority, reasons for, 401 
Central Midwives Board and, 403 
circulars and memoranda as to, 404 — 406 
coxmty councils, recommendations to, 400, 401 
definition of, 400 

local health authorities, powers and duties of, 400 

recommendations to, 400, 401 
London, statistics relating to, 406 
Medical Besearch Council, reports of, 403 
notification of, eases in wliich, 401, 402 
occupational, 402 
reports dealing with, 403, 404 
treatment of, official publications on, 402 


Bating of Special 
[PROPEETIES. 


CAPITAL EXPENDITUBE OUT OF INCOME, 407—410 
advantages, of, 408, 409 

borrowing by local authorities, authorisation of, 407, 408 
Government sanction for, 407, 409 
electricity undertakings, 409, 410 

Electricity (Supply) Act, 1926, provisions of, 409, 410 
expenditure of a recurring character, where, 408 
meaning of, 408 

observations on, concluding, 410 
introductory, 407, 408 
sanction for, 409 

education, for the purposes of, 409 
police services, in case of, 409 
trading undertakings, as to, 409 


CARAVANS. See title Tents, Sheds and Vans. 


CARBIDE OF CALCIUM, 411—412 
lighthouses, in, 412 

London, application of order in council to, 412 
Petroleum (Consolidation) Act, 1928, application of, 411 
order in council under, provisions of, 411 
quantity kept without licence, 411, 412 
conditions under which, 411, 412 
notice of, 411, 412 

sewers, emptying into, penalties for, 412 

CARE AND PBOTECTION OF CHILDREN AND YOUNG PERSONS, 

[412—415 

approved school, sending child to, 414 
chief education officer, proceedings by, 414 
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GARE AKD PBO'TECTION OF.'CHILDBEK AWD YOU'NG PERSOXS—co'iil.cf. 
ebildreii against whom cortain ofiences have been committed, 413 
having no parent or guardian, 413 ■ 
unfit parent or guardian, 413 

: ■ CliiMren. and Young Persons Act, 1933, s. 6i, pro\dsioii,s of, 412, 413 
eourtSj'powers.of, 414, 415 
/ 'Juvenile,' 414 

. supervision, order of, 414 ' 

“ fit. person, ’’ 'Committal to the care of, 414 
' local authority as, 415 

in need of care and protection,” meaning' of, 412,. 413 
„ , classes of, 412, 413 
. : ':,.lo'cal autliorityf413, 414 

appearance by clerk or authorised officer, 414 
delegation of powers of, 414 
, duty of, 413, 414 
. investigations by, 414 
notificationofproceediBgsto,414 
London, application of Act of 1933 to, 415 
Minister of Pensions, committal of child to the care of, 415 
qualifications of child, 415 
moral danger, e\ddence of, 413 

. begging,, destitute, wandering, etc.., 412 
supervision order, as to, 414 

CASE-PAPER SYSTEM, 416~>423 
advantages of, 416, 417 
ease-papers, availability of, 420, 421 
compilation of, 417 
custody of, 420, 421 
documents of, 417 

information to be supplied, 417 
forms in, 417 — 419 

particulars on later investigations, 419 
record of circumstances, 418 

decisions of the committee, 417 
settlement, 419 
filing and records of, 421 
statement as to liable relatives, 419 
nature of, 417 

central organisation and control, necessity for, 420, 421 
London, registration of assistance in, 423 
poor lavr relief, records of recipients of, 417 
preliminary observations, 416, 417 
public assistance, central index of, 419 

relation to public health and other departments, 421 — 423 

persons maintained in institutions, recovery of exx^enses from, 421 
requirements of Local Government Act, 1929, s. 4. ..419 
suggested records to be taken — 

assistance, treatment, grants, etc., under — 
education, 422 

maternity and child welfare scheme, 422 
mental defectives, 422 
necessitous and unemployable blind, 422 
orthopaedic scheme, 422 
school medical service, 422 
treatment of tuberculosis, 421 
relieving officer, investigations by, 417 

CASE STATED, 423—435 

London, decision of justices in assessment sessions, questioning by, 435 
general law applicable to, 436 
quarter sessions, by, 431 — 435 

at the discretion of the justices, 432 — 434 
appeal, case deemed to be, 434, 436 
case, contents of, and signature to, 434 
time for stating, 434 

cases improperly or insufficiently stated, 434 
' in ''which, 433,- 434 ■■■■■"■■ ■ 
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CASE STATED— 

, quarter, sessions, by— 

at the discretion of the justices— 
costs, 435 

indictments, as to, 433 

judgment or order of High Court, 434 

, , ,, mandamus, 4:^'^ 

obtaining the opinion of the High Court, 432, 433 
procedure and hearing, 434, 435 
by consent of parties, 431, 432 
draft case, contents of, 432 
procedure, advantages of, 432 
right to begin, 432 

special case, order for submission of to High Court, 431, 432 
summary jurisdiction, by court of,: 423—431 
appeal, right of, 423, 424 

to quarter sessions, abandonment of right of, 425 
aj^pellant, admission to bail of, 426 
recognisance for, 426 

enforcement of, 426, 427 
application by Attorney- General, 425 
for, 425, 426 
time for, 425, 426 
to High Court, grounds for, 425 
court of summary jurisdiction,” meaning of, 424 

examples, 424 

fees of clerk to justices, 426 
form of, 429 

amendment of, 429 
Crown office rules as to, 429 
settling, 429 

signature of justices to, 429 
hearing and determination, 430, 431 
costs, 431 
counsel in, 430 
court of, 430 

criminal cause or matter,” 431 
appeal, leave to, 431 
joint conviction, as to, 430 
justices a party to, 430 
mandamus, 430 
powers of court, 430, 431 
remission back, 430 
justices having no jurisdiction, by, 425 
meaning of, 424 

notice of appeal to other party, 427, 428 
service of, 428, 429 
recognisances, 426 
amount of, 426 
sureties, 426 
terms of, 426 

refusal of justices to state, 425 
certificate of, 425 
grounds for, 425 

Summary Jurisdiction (Appeals) Act, 1933, efieet of, 426 
time for stating, 427 

transmission of case to Crown office, 427, 428 
delay in, 427 
time for, 427 

CASTING VOTE. Bee title Meetings. 

CASUAL VACANCY, 436—439 

casual vacancies, term of office of persons filling, 4 38 
causes of, 436 

failure to attend meetings, by, 437 

attendance at committees, etc., effect of, 437 
exceptions to rule, 437 
date of, 437 


Index 


C ASUAD ; 

deelarafcian of, 4S7 ■ 

.notification of, 437 , 

when not required, Local Government Act, 1933, s. 64, provisions of, 437 
V . filling o.f,' 437 ■■ ■■ 

i , ..elections, for the purpose of, 437 ■ ■ ^ 
date o.f, 438 

“ ordinaiy day of retirement from the ofliee in wliich the vacanev 

[occurs,'* meaning of, 438 

.in ease of cliairman of county council, 437 

district or parish council, 437 
parish meeting, 438 

. eouneiilors, 438 
county alderman,. 437 
mayor or alderman of borough, 437 
parish councillors, 438 

, .London, differences between filling c.asiial vacancies i,n ca.se of councillor and in 

■ . , [case of mayor or alderman,. 439 

London Government Act,. 1899, provisions of, 438 

s. 2 (4), mayor "and aldermen, as to, 

[438 

(5), coiiTicillors, as to, 439 

mayor, absence from office of, 436, 437 


CASUALS, 440—44.8 

admission to casual wards of, 443 
refusal of, 443 
searching, on, 444 

aged and infirm, transfer to institutions of, 446 
agencies for the training of, 447 
bathing and disinfection, 443 
“ casual poor person,” definition of, 440 

e^ualpoor, relief of, rejDort of departmental eornmittee on, 441 
wards, admission of casuals to, 443 

notification of refusal of, 443 
searching, on, 444 

altering, enlarging, etc., expenses of, 441 
chaplain to, 442 

religious administration by, 44fi 
dietary, 445 
duty to provide, 441 

public assistance authority, by, 441 
female, 441 

government and control of, 442 
inspection of, 442 
management of, 442, 443 
committee, 442 
matron of, 442 
meaning of, 441 
medical officer for, 442 

medical examination and attention, by, 445 
fees for, 445 

Ministry of Health circulars as to, 441 
officers of, 442 
provision of, 441 
publication of notices in, 448 

records of admissions and discharges to be kept, 443 
reports of master and medical officer of, 442 


child, adoption of, 446 

powers of public assistance committee as to, 446 

prevention from receiving education, Children and Young Persons Act, 

[1933, s. 10, provisions of, 446 

exceptions to, 446 

county and county borough councils, responsibility of, 440, 44L See title 

[tfoiOT ViiQBAHoy Committees. 

dietary, 445 -'■■■■'■ 

children under twelve^ for, 445 
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GAStjALS-"™cow^wwe<i. , ' 

discliarge of, 443, 444, , ' 

furtlier detention, 444 

suffering from disease, when, 444 
general rules, for, 443, 444 
“ vacant' ticket,’’ 443, 444- 
work prior to, 444' 

“ idle and disorderly person,” whom deemed to be, 447 
London, casual wards in, 448 

Metropolitan Homeless Poor Committee, activities of, 448 
medical examination and attention for, 445 
offences., by, 447 , , 

detention for, 447 

labour colony, as to, 447 
religious administration for, 445 
remedial measures, 447 

voluntary agencies for the training of, 447 
searching, regulations as to, 444 
right of, 444 
statutes relating to, 440 
tasks of work for, 445 

power of Minister of Health to make regulations as to, 445 
transfer to institutions of, recommendation by medical officer, 446 
unemployment insurance benefit, disqualification for, 447 
vagi'ant,” 440 

CATCHMENT BOARDS, 449— 460 

accretions of land, acquisition of, 457 

compensation for, 457 

vesting in Commissioners of Crown Lands of, 457 
bills and provisional orders, powers as to, 458 
catchment area, abolition of commissioners of sewers within, 464 
addition or exclusion of, 450 
boundaries of, 449 
map of, 451 

approval of. 451 
effect of, 451 

notice of preparation of, 451 
variation of, 461 
board, a body corporate, 450 

casual vacancies on, 452 
chairman, payment of, 463 
constitution of, 460 
order for, 450 

application to quash, 450, 451 
notice of, 450 
validity of, 450 
meaning of, 449 

members of, appointment of, 452 

disclosure of interest of, 453 
expenses of, 453 
period of office, 452 
vacation of office by, 452 

absence from meeting, 452 
bankruptcy, 452 
notice in writing, 452 
membership, disqualification for, 452 
minutes of, as evidence, 463 
Crown and tidal lands, application of Act to, 458 
drainage board, transfer of functions of, 466 
order for, 456 
drainage boards,” are, 455 

internal, disputes with, settlement, 465 
** exercise of powers of, on default by, 455 

by coxmty or borough council, 456 
inspection of documents on, 456 
notice of intention to, 456 ^ 
general supervision over, 455, 456 

[as ] 


Index 

CATCHMENT BO AEDS—ewiiMiMaJ. 

.exercise of powers of subject t.o provisions of, local Acts, 458 
expenses of , bow raised, 458— -460 
borrowing : powers of, 460. ■ 

contribiitionsby county and- connty toorongli councils, 458 . 

aggregate -amount of, 459 , 
internal dramage boards, 459 

assessm.ent'of, appeal against, 459 , 
precepts for, 459 
maMamws, 459 
grants fro.m public funds, 459 
Land Drainage .Act, 1930, lands -affected by, 458 

notices under, service of, 458 
provisions of, 449 

London Conservators: of Biver Thames, constitution of, 461) 

(irainage boards for, 460 

Lee Conseivancy Catclinient Board,. constitutioii of, 460 
. mam river, new bridges over, construction of, 455 

obligations to repair, etc., eommutatioii of, 4:56 
, effect o.f, 457 

notice to person affected, 456 
.' remedies of landowner, 457 
. powers in connection -with, 454, 455 
^ . powers .and functions of, 453 
-- drainage, .as. to,, 453 ' , 

|)roceedings of, rules for the regulation of, 452 

for appointment of chairm.an and viee-chaimiaii, 453 
constituting committees, 453 
notice and place of meeting and quorain, 453 
schemes by, confirmation of, -454' 

copies to bo gent to authorities affected by, 454 
copy, ■ inspection o.f, - 454 ■" 
notice of submission of, 454 
preparation of, 453, 454 

awards, for vaiy’'.ing, 454 - ' 

existing authorities, for transfer of powers of, 453 
internal drainage boards, for reorganisation of, 45.1 
procedme,. as to,. 454. 

CATTLE ON HIGHWAYS, 460-464 

borough or urban district, in streets of, 461, ■ : 462 : 

obstruction, annoyance or danger of residents or pjassengers,*' 46 
bulls, bye-laws affecting, 462 
“ cattle,” definition of, 460, 461 
common or waste ground, 461 
conditional permission, 462 
damage by, civil actions for, 462, 463. 
divine service, driving cattle during, 462 
for show, hire or sale, 462 
exceptions to, 462 
impounded, feeding, 461 
sale of, 461 
impounding, 461 

London, cattle,” definition of, 463, 464 
statutes relating to, 463, 464 
lying about, 461 
pasturage, right of, 461 
pound, provision of, 461 
pound-breach, 461 
riding or driving furiously, 462 
statutory offences, 461, 462 
straying, 461 

penalty and expenses, 461 
tethering, 461 

, ,, Town Police Clauses Apt, 1847,. ss. 21—29, application of, 462 
wilfully riding or leading, 461 
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CELLAB DWELLINGS, 464—467" 

ancient, requirements .of Act as to, 464, 465 

letting or occupying in contravention to, penalty for, 465 
indictment, wliere, 465 
“ .cellar,” wliat included in, 464 
„ closing order, 465, , 

court of summary jurisdiction, powers of, 465 
London, underground moms in, communication with owners of, 466 
Housing Act, 1930, s. 19, undertakings by owners under, 467 
Public Health (London) Act, 1891, s. 96, provisions of, 466 
“tmderground room,” what included in, 466 
modern, 464 

Public Health Act, 1875, provisions of, 464 
miderground rooms used as sleeping places, 465, 466 
Housing Acts, 1925 and 1930, provisions of, 466 

CELLAR FLAPS. /S'ec title Road Pboteotion. 

CELLULOID. /S'ee title CiNBMATOOBAPHs. 

CEMENT WORKS. title Alkali, etc., Wobks. 

CEMETERIES, 468—483 

acquisition of land for, 470, 471, 472 
in advance of requirements, 471 
Local Government Act, 1933, provisions of, 471 
piuehase, by agreement, 471 
compulsory, 471 

notices, etc. of, 471, 472 
appropriation of land for, 472 
conditional, 472 

sale or letting of surplus, 472, 473 
bye-laws and regulations for, 476, 477 
model, 476, 477 

Cemeteries Clauses Act, 1847, as applying to, 479 
acquisition of land, 479 
chapels, erection of, 479 
chaplain, burial service by, 479 
clerk, gravediggers, etc., 480, 481 
consecration, 480 
enclosuie of cemetery, 479 

exclusive rights of burials, monuments, etc. , 481 
registration of, 481 
introductory, 479 

payments to incumbents and parish clerks, 481 
registration of hmdals, 482 
removal of bodies, 480 
roads, drainage, etc., 479 
right of burial, form of assignment of, 483 
grant of, 482 

chapels, burials in proximity to, 473 
erection of, 470, 471 

denominational, 471 
powers of council to erect, 473 
denominational, 473 

chaplains and other officers, appointment of, 478 
denominational, 469 
disused, building upon, 473 
fees and charges, 477, 478 
scale of, 477, 478 

in addition to burial groimd maintained under Burial Acts, 470 

income and expenditure of, yearly return to clerk of peace, 474, 475 

laid out under local Act incorporating Cemeteries Clauses Act, 1847, provision 

• [of chapel for, 473 

loans for, application for sanction, 474 

necessary particulars and documents to he supplied, 474 
terms for repayment of, 474 

London, Public Health (Interments) Act, 1879, does not apply to, 483 
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mamtenaiice of ^ 475, 476 , 

duties of council as to, 475, 476 . . 

' bmldings and fences, repair .of,' 475 
drainage, 475 

compensation for damage, 475' 
meaning of term, 468,. 469 ^ 

' immsters, fees to, 478 .. 

liability of council, for, 47S ' _ 

..monuineiital inscriptions, removal of, 478 
. protection of, 478 

, provision and, main tenanee of, expenses of, -470 
. of, borough or district council by, 469 
gifts of land or money fc^r, 469 
sits of, 469 

borrowing for purposes of, 470 
control of Ministry of Health as to, 474, 475 
. ,proxiiriity to dweUing-houses, 471 
Public Health {Interments) Act, 1879, under, 469-“~479 
advantages' of, 475 

application of Cemeteries Clauses. Act, 1847... 470, 47. i 
London, does not apply to, 46'9 
power to provide, 469, 470 
■rating of, 479 

sanitaiy requirements of Local Government Menioranclum, as to, 475, 476 
serving portion of borough or urban district only, 470 

CEMETEBIES, RATING' OF. See title Rating of Special Peoferties, 

CEMETERY SUPERINTENDENT, 483—485 
appointment of, 483 

a]>pointing authority, 483, 484 
office, tenure of, 484 

reasonable notice, subject to, 4B4 
rights and duties of, 484, 485 

general observations on, 484, 486 

CENSORSHIP OF FILMS. title CmEMATOcmAP^^ 

CENSUS, 486— 489 

changes in figures of, subjects aSeeted by, 487 
county volume, contents of, 488 
industries, voliimes dealiag with, 488 
juveniles, classification of, 488 
London, in reference to, 489 
particulars required for the purposes of, 487 
preliminary note, 486 

references in future enactments to, construction of, 4S9 
special local, 489 
statistics, abstracts of, 488 

Registrar-General may supiiiy, 488 
interim, 488 

Registrar General, returns by, 489 
births and deaths, 489 
notffiabie diseases, 489 
special, 488 
use of, 486, 487 

CEN8U8 ACT, 1920. See Local Gkksus< 
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